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2737 WEST COMMODORE WAY 
P.O. BOX 24447 

Oregon Department of Environmental Quality 
Northwest Region 
Voluntary Cleanup and Site Assessment 
Attn: Karla L. Urbanowicz 
Senior Hydrogeologist 
2020 S.W. Fourth Avenue, Suite 400 
Portland, OR 97201-4987 

RE: Conceptual RifFS Work Plan 
Time Oil Co. Northwest Tenninal, Portland, Oregon 

Dear Ms. Urbanowicz: 

SEATILE, WA98199·1233 
SEATILE, WA 98124..()447 

February 2, 1996 

This letter transmits for your review a conceptual work plan for activities and investigations to be 
conducted in the upcoming remedial investigation/feasibility study (RifFS) at the Time Oil Co. Northwest 
Tenninal. In December 1993, Time Oil Co. submitted to the Oregon Department of Environmental Quality 
(DEQ) a draft RCRA facility investigation (RFI) work plan for the fonner pentachlorophenol mixing area at 
the Northwest Tenninal. In October 1995, Time Oil Co. received correspondence from DEQ announcing 
the return of the project to DEQ's Voluntary Cleanup Program (VCP). Under the VCP, the investigation 
shifts from a RCRA facility investigation (RFI) to an RifFS. As discussed with you in our meeting of 
December 14,1995, the scope of the previously submitted RFI work plan meets most ofthe requirements 
of an RI under the VCP, and will address most of the data gaps identified in the DEO file summary (dated 
October 3, 1995) for the fonner PCP mixing area. The enclosed RifFS conceptual work plan supplements 
the previously submitted RFI work plan in response to data gaps and recommendations specified by DEO 
in its recent correspondence to Time Oil Co. 

As discussed with you previously, Time Oil plans to phase the RI/FS activities at the tenninal. Phase I will 
address the soil previously excavated from the fonner PCP mixing area that is currently stockpiled on a 
liner and under a cover just to the southwest of the fonner PCP mixing area. Early investigation of this 
material will allow remedial actions for the soil to move forward promptly. Phase I will include a stockpile 
sampling event, followed by a focused endangerment assessment and a focused feasibility study. 

Phase II will address any remaining in situ soil and groundwater contamination associated with the former 
PCP mixing area and the fonner Crosby and Overton tank area (which is directly south of the fonner PCP 
mixing area) with an RI, an endangennent assessment (EA), and FS. 

Phase III will address the extent of any soil and groundwater contamination associated with historical 
operations of the tank fann and loading areas and, if determined necessary based on the Phase II 
investigation results, the potential for impacts from contamination from the fonner PCP mixing area on 
surface water and sediments in the Willamette River. Phase III may also include an RI, an EA, and an FS. 

This conceptual work plan covers Phases I and II in detail and Phase III conceptually. It is expected that 
the appropriate scope for the Phase III RifFS is best developed after data from the first two phases are 
obtained and evaluated. A Phase III RifFS work plan, to be submitted to DEO for review and approval, 
would be developed at that time. 
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As discussed in our meeting of December 14, 1995, the purpose of this conceptual work plan is to provide 
DEQ with an Informal look at the framework for the RIIFS, prior to Time Oil's formalization of the RIfFS 
work plan. In this conceptual work plan, we have described the expected tasks for each phase of the 
RIIFS. For RI activities, the conceptual work plan provides a list of investigation tasks presented in the RFI 
work plan to be carried forward into the RI and describes supplemental tasks identified for the RI based on 
data gaps and recommendations by DEQ (the site background, sampling procedures, and QA/QC 
protocols have not been reiterated in this conceptual work plan but will be included in the final work plan). 
Because an EA and FS were not described in the RFI work plan, this conceptual work plan provides 
descriptions of these tasks that are similar in detail to the descriptions to be provided in the upcoming 
RIIFS work plan. 

Thank you for the opportunity to streamline the work plan process with this conceptual work plan. We look 
forward to your comments. 

KMMlchh 
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CONCEPTUAL WORK PLAN 
REMEDIAL INVESTIGATIONIFEASIBILITY STUDY 

TIME OIL CO., NORTHWEST TERMINAL 
PORTLAND, OREGON 

INTRODUCTION 

This conceptual work plan provides a summary for activities and investigations to be 

conducted in the upcoming remedial investigation/feasibility study (RI/FS) at the Time Oil Co.'s 

(Time Oil) Northwest Terminal in Portland, Oregon (Figures 1 and 2). The purpose of this 

conceptual work plan is to provide DEQ with an informal look at the framework for the RI/FS prior 

to Time Oil's formalization of the RI/FS work plan. 

As required under the terms of DEQ's Voluntary Cleanup Program (VCP), the Northwest 

Terminal RI/FS will be performed in accordance with the state of Oregon's Hazardous Substance 

Remedial Action Rules (OAR 340-122), as amended and supplemented by Oregon House Bill 3352 

(HB 3352). Key provisions of HB 3352 pertinent to the Northwest Terminal RI/FS include, but are 

not limited to, the following: 

• Remedial action selection shall consider current and reasonable likely future land use 
scenarios. 

• The preferred remedial alternative shall be a response action that balances the 
effectiveness of the alternative in achieving protection, the practical implementability of 
the alternative, long-term reliability of the response, any short-term risks posed to the 
community during response implementation, and the reasonableness of the costs for 
implementation. 

• Protection of human health shall be achieved at or below a risk level of 10-6 for exposure 
to individual carcinogens and a hazard quotient of 1 for exposure to noncarcinogens; an 
unacceptable risk level for the protection of ecological receptors is significant adverse 
impacts to the health or viability of threatened or endangered species or of a population 
of plants or animals in the vicinity of the facility. 

• "Protectiveness" shall emphasize acceptable levels of risk for exposure. 

• Remedial actions for groundwater shall be considered protective of human health and the 
environment if they result in the restoration of current or likely beneficial groundwater 
uses. 

• Risk assessments shall use a probabilistic risk model if practicable. 
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• Protection of human health and the environment may be achieved through risk 
management (such as containment or access restrictions) as well as through risk 
reduction. 

• Treatment shall be the preferred action for hot spots. 

The FS will implement HB 3352 to the extent practicable. Substantive elements of the U.S. 

Environmental Protection Agency (EPA) Guidance for Conducting Remedial Investigations and Feasibility 

Studies Under CERCLA" (EPA 1988) that are consistent with Oregon law also will be used in the 

preparation of the RI/FS documents and in performance of the investigations and evaluations. 

REMEDIAL INVESTIGATION 

The overall objective of the RI at the Northwest Terminal is to collect data sufficient to 

characterize the nature and extent of contamination from releases during former site operations to 

use in conducting endangerment assessments and in evaluating remedial alternatives during the FS 

process. This objective was addressed in the previously submitted RFI work plan (Landau Associates 

1993) through the following planned activities: 

• Sampling and analyzing soil in areas associated with the former PCP mixing operation 
where soil contaminated with PCP or carrier compounds may still exist 

• Obtaining additional geologic information in the former PCP mixing area from soil 
borings 

• Redeveloping existing monitoring wells, installing new monitoring wells, and sampling 
and analyzing groundwater in areas downgradient of previously identified soil or 
groundwater contamination associated with the former PCP mixing area and/ or where 
previous hydrogeologic characterization is determined to be insufficient 

• Abandoning two damaged existing wells (Wells I and E) 

• Measuring water levels in monitoring wells and the Willamette River to evaluate 
groundwater flow directions, piezometric head gradients between the upper and lower 
water-bearing zones, and the relationships of the water-bearing zones to the river 

• Conducting aquifer tests in selected monitoring wells to evaluate aquifer properties and 
potential contamination migration pathways 

• Conducting a survey of all measurement points so that field measurements can be 
confidently evaluated and compared, and the extent of contamination can be accurately 
evaluated. 
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The RFI work plan will be modified for the RI with the following changes: 

• Adding soil stockpile sampling (to be designated Phase I) to support the subsequent 
identification of the appropriate remedial action for the stockpiled soil. Soil samples will 
be collected from the surface and at depth and composited into a single sample at each 
of ten randomly generated locations within ten rectangular grids. 

• Renaming the RFI tasks as Phase II RI tasks. 

• Adding to Phase II the sampling and analysis of soil in the Crosby and Overton tank area, 
beneath the former PCP warehouse floor, and in other areas associated with the former 
PCP mixing operation where previous activities otherwise suggest the potential for 
contamination, and revising a few RFI soil and groundwater sampling locations based on 
these additions (see Table 1 and Figure 3). Soil samples for geologic/hydrogeologic 
characterization also will be collected from these new areas. 

• Clarifying that existing monitoring wells will be redeveloped at the beginning of Phase 
II for future groundwater sampling. 

• Adding to Phase II a field evaluation of the construction at wells 2 and 3 to determine 
whether defensible water quality and water level data can be obtained at these locations 
or whether abandonment is necessary. 

• Adding to Phase II the abandonment of Welll because of damage to the well casing 
(existing well points will be retained for water level measurements only). 

• Adding an initial groundwater sampling event at selected wells (including wells 0 and 
R in the operating tank farm area) to the beginning of Phase II to aid in identifying 
permanent Phase II monitoring well locations (see Figures 4 and 5). The ground water 
will be analyzed using the ENSYS field screening method for PCP. 

• Adding to Phase II the installation of monitoring wells and sampling and analyses of 
groundwater in or adjacent to the Crosby and Overton tank area (see Figure 4 and 
Table 2). 

• Adding to Phase II a beneficial well use survey for active and inactive water supply and 
domestic wells within 1 mile of the terminal (east of the Willamette River). Information 
on the existing site monitoring well network also will be verified and tabulated. 

• Adding to Phase II the sampling and analysis of dust on structural support members (e.g., 
beams, sills, rafters) within the PCP warehouse. 

• Referencing a third RI phase that will address the tank farm and the loading rack areas. 
The required scope for the third phase will be developed in a work plan that will be 
submitted for DEQ review and approval following completion of the Phase II RI. 

Figures 3 and 4 (revised from the RFI work plan) identify approximate locations for the soil 

and groundwater sampling for Phases I and II of the RI. Table 1 (also revised from the RFI work 
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plan) describes the Phase n sampling program and rationale. The Phase n monitoring well locations, 

shown on Figure 4, were developed using historical groundwater sample results and water level data 

collected monthly at the site since August 1993. The water quality assumptions behind these 

locations will be confirmed prior to well installation by screening level analyses conducted at the 

start of the Phase n RI on samples from selected existing monitoring wells (Figure 5). These 

groundwater screening samples will be analyzed for PCP by the ENSYS field screening method (EPA 

Method 4010). As noted in Table 2, all subsequent Phase I and II soil and groundwater samples will 

be analyzed for volatiles, semivolatiles, chlorinated phenols (including PCP and associated 

chemicals), total petroleum hydrocarbons (TPH), and priority pollutant (PP) metals. Selected 

samples also will be analyzed for dioxins! furans. Samples collected from the Crosby and Overton 

tank area also will be analyzed for PCBs. Please note that pesticide analyses are not included in the 

Phase I or II sampling programs. The DEQ recommendation, in their file summary, for pesticide 

analyses is believed to be based on an incorrect identification by DEQ of gamma-BHC as a 

component of a product formulated at the facility (also note that pesticide analyses have been 

conducted as part of previous investigations at the terminal and pesticides were not detected). 

ENDANGERMENT ASSESSMENT/PRELIMINARY REMEDIATION GOALS 

An endangerment assessment (EA), consistent with OAR 340-122-080, will be conducted as 

part of the RI!FS for the Northwest Terminal. The OAR relies on EPA risk assessment guidance. 

These guidances, which include EPA (1989a,b), EPA (1991a,b,c), and EPA (1992), will be followed 

when conducting the EA. In addition, the EA will be consistent with the risk assessment provisions 

set forth in the Oregon Environmental Cleanup Law amendment, HB 3352. 

The EA will be conducted in phases. The Phase I EA will address the soil previously 

excavated from the former PCP mixing area. This phase of the EA is expected to be streamlined to 

focus on the development of preliminary risk-based cleanup levels for the stockpiled soil. The Phase 

II EA will address environmental media (e.g., in situ soil and groundwater) that are identified as 

containing contaminants associated with the former PCP mixing area and the former Crosby and 

Overton tank area during the Phase n RI. The goal of the Phase II EA will be risk-based preliminary 

remediation goals for those media of concern. If necessary,. a Phase III EA will address 

environmental media that are identified as containing contaminants associated with the tank farm 

and loading rack areas during the Phase III RI. Also, if necessary, a Phase III EA may address surface 

water and sediments if the Phase II or III RIs suggest significant adverse impact to these media from 
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the Northwest Terminal. As with the Phase II EA, the goal of any Phase ill EA will be to develop 

risk-based preliminary remediation goals for the subject environmental media. The results of each 

phased EA will be utilized in the associated FS process for that phase. The following sections 

describe the EA methods to be utilized during each phase. 

In each EA, potential impacts of hazardous substance releases to human health and the 

environment will be evaluated. Although each EA will follow the same basic methodology, the 

scope of each EA will reflect the nature and complexity of the media requiring remedial action for 

each phase. Descriptions of the elements included in the human health evaluation and 

environmental evaluation are provided in the following sections. 

HUMAN HEALTH EVALUATION 

The human health evaluation will be composed of four distinct, but interrelated elements: 

• Data evaluation and identification of chemicals of concern (COCs) 

• Exposure assessment 

• Toxicity assessment 

• Risk characterization. 

The risk characterization component will be streamlined to develop risk-based preliminary 

remediation goals (pRGs) corresponding to -values that are protective of potentially exposed human 

populations. The PRGs will be refined in the environmental evaluation, if necessary, to account for 

potential impacts to ecological receptors. The approach and preliminary information for the Phase I 

and II human health risk assessment elements, as well as for the Phase I and II environmental 

evaluations, are presented in the following sections. 

Data Evaluation and Identification of COCs 

Previous investigations at the site indicate that the medium of concern for the Phase I EA is 

the stockpiled soil and the media of concern for the Phase II EA are in situ soil and groundwater 

within the former PCP mixing area and the Crosby and Overton tank area. Constituents detected 

in these media during the RI Phase I and II investigations, as well as during previous investigations, 

will be evaluated, and statistics compiled, as the initial step in developing risk-based PRGs. The 

statistics will include the range of detected concentrations, the frequency of detection, and the 

average and median concentrations. 
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A risk-based screening procedure will be conducted to identify COCs for the site. Maximum 

concentrations of constituents detected in each medium will be compared to risk-based screening 

levels, which will be established using conservative EPA standard default exposure assumptions for 

both human (industrial exposures) and environmental receptors. COCs will be identified as those 

constituents with maximum concentrations exceeding these screening levels. Constituents with 

maximum concentrations not exceeding these screening levels will be eliminated from further 

consideration. The identified COCs will be further evaluated to derive risk-based PRGs. 

Exposure Assessment 

Exposure scenarios used to develop risk-based PRGs will be selected based on potential 

receptors identified both onsite and offsite. Existing and potential reasonable future land use and 

the physical setting of the site, including climate, soil characteristics, and hydrogeology will be 

considered in selecting exposure scenarios and pathways. Because the site is located in an industrial 

area, current potential human receptors for both the Phase I and II EAs include onsite workers 

(potentially exposed via ingestion, inhalation, and dennal contact with contaminants in soil or dust) 

and offsite workers (potentially exposed via inhalation). Groundwater is not currently being used 

for onsite purposes; therefore, there are no current onsite receptors. During the Phase II RI, a well 

survey will be conducted in the surrounding area to identify any potential offsite users of local 

groundwater. Based on currently available infonnation, the only residential area within a I-mile 

radius of the site is located on the opposite side of the Williamette River from the site. This 

population is not expected to be exposed to onsite soil and groundwater, and, therefore, unless the 

RI results indicate otherwise, no human receptors other than workers will be evaluated in the 

development of risk-based PRGs for the Phase I and II EAs. 

Figure 6 illustrates the site preliminary conceptual exposure model, based on available site 

information. The groundwater pathways shown in the figure are hypothetical (it is possible that 

some facilities in the area may currently, or in the future, use the groundwater as process water in 

industrial operations; this use could lead to potential worker exposure via dermal contact and 

inhalation). Future land use plans and constraints of the site and surrounding area will be reviewed 

to identify reasonable future uses and verify these human exposure scenarios. Fate and transport 

also will be considered in the EA evaluation of potential exposure pathways. 

As part of each EA, exposure models and parameters used to estimate risk-based PRGs wilt' 

be developed for each identified exposure scenario and pathway combination. Site-specific 

information, along with EPA guidance, will be considered when determining appropriate exposure 
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assumptions for the selected exposure scenarios. Exposure assumptions will include media contact 

rates, frequency and duration of contact, and contaminant absorption. 

To address the statistical uncertainty associated with estimating the average concentrations 

from sample data, the 95 percent upper confidence limit on the arithmetic mean concentration for 

each COC will be calculated to represent the exposure point concentration. All "I" qualified data will 

be included in calculations at reported values. For COCs with nondetects, one half of the reported 

detection limit will be used in calculations. 

Toxicity Assessment 

As part of each EA, a toxicity assessment will be conducted by compiling toxicity factors and 

adverse health effects for each COCo This information, combined with the exposure parameters 

developed in the exposure assessment, will be used to derive risk-based PRGs. Toxicity factors for 

carcinogens (cancer slope factors) and for noncarcinogens (reference doses) will be obtained from 

EPA's online integrated risk information system or health effects assessment summary tables. If 

toxicity criteria are not available for a constituent from either of these sources, the EPA Health Risk 

Technical Support Center in Cincinnati, Ohio will be contacted to determine if interim values are 

available for use, and any available interim values will be evaluated for applicability and validity. 

Risk Characterization 

The results from the toxicity and exposure assessments will be combined to estimate risk

based PRGs for each COC in each medium of concern and exposure scenario. The acceptable cancer 

risk level in Oregon's HB 3352 is lxlO-6 for individual carcinogens and hazard quotient of 1 for 

noncarcinogens. These risk levels will be used to estimate the PRGs unless, following discussion 

with DEQ, more appropriate levels for this site are identified. The PRGs for noncarcinogenic 

compounds will be adjusted, as appropriate, for multiple constituent and multiple exposure pathway 

effects. Noncancer risks will be considered additive only if the same or similar organs and health 

outcomes are involved. A qualitative uncertainty analysis will be conducted as part of characterizing 

risks at the site by addressing uncertainties associated with each step of the endangerment 

assessment. Exposure point concentrations will be compared to the nsk-based PRGs to evaluate the 

magnitude and extent of potential risks posed by the COCs. 
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ENVIRONMENTAL EVALUATION 

The environmental evaluation will be conducted consistent with EPA guidance on ecological 

risk assessment (EPA 1995). This guidance recommends using the following three steps to conduct 

an environmental evaluation: 

• Problem formulation 

• Exposure and ecological effects assessment 

• Risk characterization. 

The problem formulation step involves identifying COCS and constructing a conceptual site 

model to evaluate whether complete exposure pathways for ecological receptors exist. As noted 

previously, this will have been done early in the EA process for both human health and ecological 

receptors. 

Ecological exposure pathways at the Northwest Terminal that are identified in the problem 

formulation step will be further assessed by estimating exposure concentrations; identifying 

indicator species and any endangered, threatened, or sensitive species likely to be exposed; 

predicting exposure levels; analyzing toxicity data and developing toxicity criteria; and estimating 

potential exposure and response relationships. 

Estimates of wildlife exposure levels will be integrated with toxicity criteria to estimate 

ecological risk-based concentrations for each medium of concern. To evaluate the relative 

conservativeness of the risk-based concentrations, they and the estimated exposure concentrations 

will be compared with published ecological criteria (e.g., surface water and sediment quality criteria). 

The PRGs estimated in the human health evaluation will be refined, if necessary and appropriate, 

using the ecological risk-based concentrations. 

FEASIBILITY STUDY 

The objective of the FS for the Northwest Terminal will be to develop and evaluate remedial 

action alternatives for contaminated media so that effective response actions may be selected for 

implementation. The FS for the Northwest Terminal will proceed with a phased approach to allow 

expedited evaluation, selection, and implementation of response actions for the stockpiled soil 

previously excavated from the former pcp mixing area: A Phase I FS, focused on the stockpiled soil 

only, will allow remedial actions for the stockpiled soil to move forward promptly so that remedial 

action may be implemented and completed within the 5-year time period established by DEQ (letter 
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to Time Oil dated October 24,1995). A Phase II FS will be conducted following completion of the 

Phase IT RI and EA to address environmental media affected by releases from the former PCP mixing 

area and the former Crosby and Overton tank area. A Phase m FS may be performed to address 

environmental media affected by releases from the tank farm area and the loading rack or any 

additional media identified during the Phase I and II RIs and EAs. 

As described in the following sections, the FS process, during each phase, will: 

• Develop remedial action objectives 

• Delineate affected media 

• Develop general response actions 

• Evaluate appropriate remedial technologies and process options 

• Develop and evaluate specific remedial alternatives 

• Recommend a preferred alternative 

• Document the FS in a written report. 

REMEDIAL ACTION OBJECTIVES 

As the first step in each phased FS, remedial action objectives (RAOs), consisting of medium

specific goals for protecting human health and the environment, will be developed from the risk

based preliminary remediation goals (PRGs) resulting from the phased EAs. The RAOs will be as 

specific as possible, but not so specific that the range of possible remedial alternatives would be 

unnecessarily limited. The RAOs will be quantitative, specifying the contaminants of concern, 

potential exposure pathways and receptors, and acceptable contaminant levels or range of levels for 

each exposure pathway, as appropriate. As noted earlier, it is anticipated that the RAOs for the 

Northwest Terminal will address the following site risk issues: 

• Potential for inhalation, ingestion, or direct contact with soil containing concentrations of 
hazardous substances above soil remediation goals 

• Potential for ingestion or direct contact with groundwater containing concentrations of 
hazardous substances above groundwater remediation goals 

• Potential for cross-media (soil-to-groundwater) transf~r of hazardous substances that 
result in groundwater concentrations above groundwater and/or surface water 
remediation goals for the site. 
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As noted previously, available data suggest that groundwater at the site is not a current 

drinking water resource and is not likely to represent a viable future drinking water source. H these 

conditions are confinned during the RI and it can be demonstrated that it is unlikely that migration 

of contaminated groundwater will adversely affect a current or potential future drinking water 

source, RAOs for groundwater and cross-media transfer may need to focus only on potential impacts 

to the local surface water. 

As the RAOs are developed, consideration will be given to the manner in which HB 3352 has 

amended Oregon law and policy on cleanup. With the enactment of HB 3352, Oregon law now 

focuses on risk of exposure rather than on concentration levels. Therefore, background levels are no 

longer relevant to protectiveness of a remedial action. Additionally, under HB 3352, contamination 

may be contained, or people and activities may be excluded from the site, effectively eliminating risk 

by interrupting exposure pathways. nus later revision to the definition of protectiveness 

incorporates the concept of risk management into the process of remediation. Finally, HB 3352 states 

that the "preference for treatment" no longer applies to all contamination, only to "hot spots". The 

changes instituted by HB 3352 are most aptly applied in the development of RAOs so that the 

subsequent development and analysis of remedial alternatives properly consider the effect these 

changes have made on the FS process. 

AFFECTED MEDIA 

After establishing the RAOs, each FS process will continue by defining the volumes or areas 

of affected media that must be addressed by some remedial response action. Soil volumes will be 

defined by evaluating the RI data and determining the points where compliance with the RAOs is 

not achieved. Generally, the definition of a volume of soil will require an interpretation of available 

data. This interpretation will be based on best professional judgment, which may be based on a 

statistical analysis of the data, as appropriate. In refining soil volumes, consideration will be given 

to the location of the soil in relation to other physical features, such as tanks, buildings, and 

foundations, which may restrict application of some technologies. Consideration also will be given 

to the location of soil with respect to the groundwater table and whether some soil volumes might 

be more effectively remediated through in situ rather than ex situ technologies. 

Groundwater zones for which remedial response is required in order to achieve compliance 

with RAOs will be defined in a similar manner. 
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GENERAL RESPONSE ACnONS, TECHNOLOGIES, AND PROCESS OPTIONS 

After establishing the RAOs and identifying the volume and location of affected media, 

general response actions will be developed to address impacted media to achieve compliance with 

the RAOs. As part of this process, technologies will be identified for each general response action, 

and pr~ess options will be developed for each technology, in accordance with CERCLA guidance. 

Based on available data, the general response actions for the various site media are likely to 

include: no action, institutional controls, containment, and onsite treatment/management. However, 

the final selection of general response actions will depend on the RAOs, the volumes and locations 

of affected media, the types of contaminants to be remediated, and action-specific ARARs. 

Potentially applicable technology types (e.g., capping, stabilization, thermal destruction, 

biological destruction, etc.) and process options (e.g., asphaltic capping, fly ash/lime stabilization, 

pyrolysis, slurry-phase bioremediation, etc.) will be identified by drawing on a variety of technical 

resources and experiences at similar sites. For example, the presumptive remedies identified by EPA 

for contaminants and remedial options at wood preserving sites (EPA 1992) will be evaluated in 

selecting potential remedial technologies for contaminated soil within the former PCP mixing area, 

from the associated stockpiled soil, and from the former Crosby and Overton tank area. 

During each phase of the PS, candidate technologies and process options will be screened to 

reduce the number of options to be considered during development of remedial alternatives. The 

screening will focus on the technical and institutional implementability, effectiveness, long-term 

reliability, and cost of candidate technologies and process options. Implementability and 

effectiveness will be the primary screening criteria. Cost will be used as a basis for screening out the 

more expensive option(s} when less expensive, but adequately protective options can be identified. 

Examples of process options for PCP-contaminated site soils that will likely be eliminated during the 

screening process include vitrification (due to technical uncertainties and cost), offsite disposal (due 

to land ban restrictions), and incineration (due to air emission, permitting issues, and cost). Upon 

completion of the screening and evaluation process, at least one process option will be selected to 

represent a potentially viable technology in the development of remedial alternatives. 

REMEDIAL ALTERNATIVES 

Development 

General response actions, including the process options chosen to represent the various 

technology types that could be applied to treat or contain contaminated media of concern, will be 
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combined to form proposed remedial alternatives for the volumes of media addressed. The 

development and screening of alternatives will be completed in accordance with OAR 340-122-080 

and 340-122-090 and applicable guidance documents. 

Each alternative will be sufficiently defined to permit evaluation against certain screening 

criteria in an effort to reduce the number of alternatives that will undergo a more detailed 

comparative analysis. The description of each alternative will include the following information: 

• Description of the remedial action and associated process option(s) 

• Estimated time frame for implementation of the alternative and attainment of remedial 
action objectives 

• Comparison of anticipated performance to RAOs established for the media of concern 

• Technical and administrative implementability issues 

• An estimate of the probable capital and long-term operation and maintenance costs 
(+50 percent to -30 percent). 

Screening 

Once technologies and process options have been assembled into remedial alternatives, the 

alternatives will be screened to reduce the number of alternatives carried forward to detailed 

analysis. Prior to screening, the scope and details of implementation for one or more of the remedial 

alternatives may be expanded to develop a basis for evaluating and comparing the alternatives 

against the screening criteria. In this regard, the volume of affected media addressed by each 

alternative may require refinement; the size and configuration of onsite equipment will be 

conceptualized; process flow rates will be evaluated and revised, if necessary; and time frames in 

which treatment, containment, or removal goals would possibly be achieved will be estimated. 

After further defining the scope of the remedial alternatives, each alternative will be 

evaluated against the short- and long-term aspects of three broad criteria: effectiveness, 

implementability, and cost, with the purpose of the screening to reduce the number of alternatives 

that will undergo a more thorough and extensive analysis. The evaluation of effectiveness focuses 

on the degree of protection that the alternative affords to human health and the environment. The 

degree that an alternative reduces the toxicity, mobility, or volume 'of contaminants at the site also 

will be considered in this analysis. The evaluation of implementability estimates the technical and 

administrative feasibility of constructing, operating, and maintaining a remedial action alternative. 

Technical feasibility refers to the ability to construct, reliably operate, and meet technology-specific 
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regulations for process options, among other factors. The anticipated time to complete the remedial 

action using the technology proposed also is considered. Administrative feasibility refers to the 

ability to obtain the approvals for treatment, storage, and disposal services, when necessary, and the 

requirements for, and availability of, specific equipment and technical specialists. The cost 

evaluations will rely on estimates that range from +50 percent to -30 percent. 

Treatability Investigations 

Treatability studies may be required to obtain sufficient data to allow treatment alternatives 

to be fully developed and evaluated during the detailed analysis of alternatives and, ultimately, to 

support the remedial design of the selected alternative, or to reduce cost and performance 

uncertainties for treatment alternatives to acceptable levels so that a remedy can be selected. 

The need for treatability testing will be assessed as early in each RIfFS phase as possible. If 

it is determined that treatability testing is required to complete the FS evaluation, DEQ will be 

notified, and a treatability study work plan will be prepared and implemented. 

Detailed Analysis 

The overall objective of the detailed analysis is to compare the advantages and disadvantages 

of the alternatives retained after screening. As a first step in the process, the description of each 

alternative will be further refined and the details and assumptions underlying the implementation 

of the alternative will be presented. In completing this work, the results of treatability testing will 

be incorporated to size treatment equipment, modify equipment configurations, and revise estimates 

for treatment time and treatment costs. 

The evaluation criteria to be used in the detailed analysis will be the following, as presented 

in HB 3352: 

• The effectiveness of the alternative in achieving protection 

• The technical and practical implementability of the alternative 

• The long-term reliability of the alternative 

• Any short-term risk associated with implementing. the alternative posed to the 
community, to the remedial contractor, or to the environment 

• The cost reasonableness of the alternative. 
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Based on the results of the comparative analysis, a preferred alternative will be recommended 

for implementation at the site. The preferred alternative will be one that provides a favorable 

balance in satisfying the evaluation criteria, while meeting the RAOs. 

REPORTING 

The results of each RI, EA, and FS phase will be submitted to DEQ in separate draft reports 

for review and comment. Upon receipt of DEQ's comments, Time Oil will revise and finalize each 

report. 

SCHEDULE 

Phase I and II RI/FS work activity will begin upon DEQ's approval of the final RI/FS work 

plan. This presumes that an agreement covering the RI/FS is in place between Time Oil and DEQ 

prior to approval of the final RI/FS work plan. Figure 7 illustrates a proposed schedule for the 

RI/FS. 

Inherent within this schedule is the expectation that reviews of the progress of the work with 

DEQ personnel will occur periodically throughout the RI/FS process. The proposed schedule is 

based upon assumptions consistent with current knowledge and experience; the schedule may 

change if actual site conditions or program implementation deviates from those assumptions. 

The Phase II RI/FS is expected to commence concurrently with the Phase I RI/FS, but is 

expected to require more time to complete. The third phase of the RI/FS will be scheduled when the 

Phase I and II RI characterizations are completed and the scope of the analyses to be included in 

those phases has been clarified. 

REFERENCES 

Department of Environmental Quality. 24 October 1995. Personal communication (letter to 
K. Murphy, Time Oil Co.) Tom Bispham, DEQ, Portland, OR. 
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TABLE 1 

SOIL SAMPLE AND MONITORING WELL LOCATIONS AND ANALYSES 
TIME OIL CO. PHASE II REMEDIAL INVESTIGATION 

PORTLAND, OREGON 

Page 1 of 2 

Groundwater 
LocationCa) /Rationale No. of Soil Samples(b) Soil Analyses Analyses 

~ 
LWIS 

LWlD 

LW2S 

LW3D 

LW4S 

LW4D 

LW5S 

LW6D 

Subsurface Soil 
"Biased" Locations 

LBI-LBB 

LB9-LBI2 

LBl3 

LBl4-LB16 

LBI7-LB20 

Shallow Between source and pumping Well M 

Deep Between source and pumping Well M; 
forms a cluster with new Well LWIS 

Shallow Within the former PCP mixing area (at 
subsurface soil location LBS) 

Deep Forms cluster with Well D for vertical 
gradient and lower zone quality data 

Shallow Cross gradient from J wells; seasonally 
downgradient from former PCP mixing 
area 

Deep Cross gradient from J wells; forms a 
cluster with new well LW4S 

Shallow Within/ downgradient of Crosby & 
Overton tank area 

Deep Between former PCP mixing area and 
Crosby & Overton tank area and the 
river 

Inside former PCP mixing area to 
evaluate carrier chemicals and 
remaining extent of PCP 
South of PCP excavation, including 
pipelines and near old storage tanks-for 
lateral definition 
Adjacent to sump at northwest comer of 
soil stockpile area 
Underneath former PCP warehouse; 
near previously reported detections 
Within Crosby & Overton tank area 
where previous analytical results 
yielded PCB values of greater than 
IOppm 

OV02i% 1·\231 \001 \03<1\ WP.TBI 

3 chem(c) + 1 F&T(d) PCP and carrier chemsCe> PCP and carrier 
chems(f) 

2 chem(c)(g) + 1 K,., F&T(d) PCP and carrier chems(e) PCP and carrier 
chemsCf) 

3 chern (h) + 1 F&T(d) PCP and carrier chemsCe) PCP and carrier 
chems(f) 

S chemCc) + 1 Kw F&T(d) PCP and carrier chems(e) PCP and carrier 
chems(f) 

3 chem Cc) + 1 F&T(d) PCP and carrier chems(e) PCP and carrier 
chems(f) 

2 chemcc)(g) + 1 K,., F&T(d) PCP and carrier chems(e) PCP and carrier 
chems(f) 

3 chem(c) + 1 F&T(d) PCP, PCBs, and carrier PCP, PCBs, and 
chems(e) carrier chems(f) 

5 chem(c) + 1 F&T(d) PCP and carrier chems(e) PCP and carrier 
chems(f) 

3 chem(c)O) (2-3 borings will also PCP and carrier chems(e) NA 
include K,. analyses) 

3 chem(c) PCP and carrier chems(e) NA 

3 chem(c) PCP and carrier chems(e) NA 

3 chemO) PCP and carrier chems(e) NA 

3 chem(c) PCP, PCBs, and carrier NA 
chems(e) 
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TABLE 1 

SOIL SAMPLE AND MONITORING WELL LOCATIONS AND ANALYSES 
TIME OIL CO. PHASE n REMEDIAL INVESTIGATION 

PORTLAND, OREGON 

Page 2 of2 

Groundwater 
Location(a) /Rationale No. of Soil Samples~)___ _ __ Soil Analyses _ Analyses 

Random Locations 
LB21-LB25 Inside and adjacent to PCP excavation 

area to provide representative data 
regarding PCP and associated carrier 
chemicals 

3 chem(c)(') PCP and carrier chemsM NA 

LB26-LB33 Inside Crosby &: Overton tank area 3 chem(c) PCP, PCBs, and carrier 
chems{e) 

NA 

Surface Soil 
LSI 
LS2 

Near fonner PCP loading dock 
Along southwest side of fonner PCP 
warehouse 

1 

1 
PCP and carrier chemsM 

PCP and carrier chems(') 
NA 
NA 

(a) 

(b) 
(c) 

(d) 

(e) 

(f) 

(g) 

(h) 
(i) 

(j) 

Monitoring locations may change based on conditions encountered in the field and initial groundwater sampling screening results from drive points and 
existing monitoring wells. 
In addition, quality control samples will be run at the frequency of 1 field duplicate and 1 MS/MSD for every 20 samples, by media. 
"3 chern" = sampling intervals identified in text: 0-0.5 ft BGS; at water table; and at bottom of upper water-bearing unit; all analyzed for chemistry. 
"5 chern" = the above 3 chern plus additional intervals to be sampled in deeper borings: in confining zone and in lower water-bearing zone. 
F&:T refers to the fate and transport parameters grain size and total organic carbon to be analyzed in the water-bearing zone. K.. refers to vertical conductivity 
tests to be run on the confining layer sample. 
Soil analyses will include: semivolatile organics, EPA Method 8270, with lab also required to report first 10 tentatively identified compounds (TICs) (these may 
help identify carrier chemicals): chlorinated phenols, modified EPA Method 8040, provides PCP and tetrachlorophenol (both needed for risk assessment) at 
the lower detection levels needed for potential cleanup standards; TPH-HCID and/ or TPH-D, will provide infonnation to help ID carriers; volatile organics, 
EPA Method 8260, with lab also required to report first 10 TICs (see semivolatile organics); polychlorinated biphenyls (PCBs) (EPA Method 8080) also will be 
conducted on samples collected within and downgradient of the Crosby &: Overton tank area; and priority pollutant (PP) metals (by ICP). Dioxin/luran 
analyses will be conducted (EPA Method 8280 or 8290) for a limited number of samples (-4). 
Groundwater analyses will utilize the same analyses identified in (e) above and will be conducted on samples collected from all wells. Groundwater from 
selected wells also will be analyzed for major ions. See Table 2 for the sampling program for all (new and existing) wells. 
The two chemistry samples at this location will be collected from the confining layer and the lower water-bearing zone only (to avoid duplication with the 
three chemistry samples collected from the adjacent shallow boring. 
Surface soil at this location is clean backfill; therefore, the 0-0.5 ft BGS sample will not be collected. 
Surface soil at this location is clean backfill; therefore, a sample from near the base of the 1989 excavation will be substituted for the 0-0.5 ft BGS sample. If the 
base of the excavation coincides with the water table, the 0-0.5 ft BGS sample will not be collected and the planned water table sample also will serve as the 
base-of-excavation sample. 
The upper two chemistry samples at this location will be collected at the surface and at the base of the foundation sand fill layer underlying the warehouse 
floor. The deeper soil sample will be collected within the top foot of the native soil material. 
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TABLE 2 
• 

GROUNDWATER ANALYSIS PROGRAM 
TIME OIL CO. PHASE II REMEDIAL INVESTIGA nON 

PORTLAND, OREGON 

Chemical Anal sis 

Monitoring Shallow Shallow Deep Chlorinated Priority Pollutant 
Location Well Well Point Well Semivolatiles Volatiles Phenols TPH-D Dioxin/ Furan(a) Metals Maiorlons 

1 (b) ./ 

2 ./ 

3 ./ 

A ./ 

8 ./ 
81 ./ ./ ./ ./ ./ ./ ./ 
82 ./ ./ ./ ./ ./ ./ ./ 
C ./ 
D ./ ./ ./ ./ ./ ./ ./ 

E(b) ./ 

G ./ 

GIA ./ ./ ./ ./ ./ ./ ./ 
H ./ ./ ./ ./ ./ ./ 
rIa) ./ 

Jl ./ ./ ./ ./ ./ ./ ./ ./ 

J2 ./ ./ ./ ./ ./ ./ ./ 

J3 ./ ./ ./ ./ ./ ./ ./ 

K ./ ./ ./ ./ ./ ./ 

L ./ ./ ./ ./ ./ ./ 

M ./ ./ ./ ./ ./ ./ 
LWlS{c) ./ ./ ./ ./ ./ ./ 

LWlD ./ ./ ./ ./ ./ ./ 
LW2S ./ ./ ./ ./ ./ ./ 

LW3D ./ ./ ./ ./ ./ ./ ./ 
LW4S ./ ./ ./ ./ ./ ./ 

LW4D ./ ./ ./ ./ ./ ./ 
LW5S ./ ./ ./ ./ ./ ./ ./ 

OJ 
LW6D ./ ./ ./ ./ ./ ./ ./ N 

--I 
0 
-->. 

0 (a) The well locations for any additional dioxin/furan analyses will be determined following the first groundwater sampling event. 
.j::>.. 

,..-... (b) Scheduled to be abandoned. 
CD 

(c) May not be installed, based on results from groundwater field screening analysis. "-" 
0 
-->. 

1'0 
(J) 
<D 
0 02tfll.iWt i"\131\OOl\ilt4\WrT82 



I"rILandau 
lei Associates 
Environmental and Geotechnical Services 

To: Wildman, Harrold, Allen and Dixon 
225 West Wacker Dr. 
Chicago, IL 60606 

Attn: Anthony Hopp 

RE: Time Oil 

TRANSMITTAL 

Date: April 26, 1999 

Project No.: -.:2=.::3:...:1..::.00=-1::...3::..:9~ ______ _ 

Description Copies 

1 Base Map of Time Oil Facility 

Message: 

As requested by Patty Dost at Schwabe, Williamson and Wyatt, enclosed is the above referenced figure. 

LANDAU ASSOCIATES, INC. 

By: 

~L:t~ 
Senior Project Hydrogeologist 

RB/car 

130 2nd Avenue S .• Edmonds, WA 98020 • (425) 778-0907 • Fax (425) 778-6409 
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WILDMAN, HARROLD, ALLEN & DIXON 

225 WE5T WACKER DRIVE 

CHICAGO, ILLINOIS 60606-1229 

(312) 201-2000 

ANTHONY G. HOPP 

(312) 201-2537 

E-MAIL: hopp@whad.com 

Patricia M. Dost, Esq. 
Schwabe, Williamson & Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 

FAX: (312) 201-2555 

March 24, 1999 

Re: Time Oil v. Beazer East, Inc. 
Case No. 99-41-JE 

Dear Patty: 

The purpose of this letter is to respond to Time Oil's settlement demand as set 
forth in your letter to me dated December 9, 1998. Your December 9, 1998, letter 
demands $10,710,895.00 in full settlement of Time Oil's claims against Beazer East, Inc. 
("Beazer") relating to soil and groundwater contamination at Time Oil's Northwest 
Terminal in or near Portland, Oregon (lithe Time Oil Facility"). Since December 9, 1998, 
Time Oil has filed an action in the United States District Court for the District of 
Oregon, seeking to recover response costs from Beazer related to the Time Oil Facility. 
This letter assumes that any settlement between Beazer and Time Oil will result in a 
dismissal of the pending action, and a release of all claims. 

As a preliminary matter, Beazer has reviewed the Landau Associates ("Landau") 
report dated November 16, 1998. In its report, Landau purported to analyze low range, 
mid-range and high range cost estimates for completing the investigation and the 
remediation at the Time Oil Facility. Beazer believes that the Landau report is based on 
a lack of understanding of, and a lack of practical experience with, the currently 
accepted methods for addressing pentachlorophenol (" penta") contamination in soil 
and groundwater. Perhaps the most obvious example of Landau's lack of 
understanding is that both its high range and mid-range cost estimates include costs to 
pump and treat impacted groundwater over an extended period of time. While this 
technology may have been considered potentially appropriate for penta-impacted sites 
some years ago, it is no longer considered to be necessary, or cost-effective. Beazer's 
own experience in recent years has been that pump and treat systems which were 
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placed into service in the 1980's and early 1990's are now being abandoned in favor of 
other technologies. In particular, recent work in this field has indicated that penta may 
be effectively addressed using in situ bioremediation. Landau does not consider this 
currently-accepted technology, even under its low cost model. 

In addition, despite allegedly having incurred past costs in excess of $1 million, 
Time Oil still does not have the comprehensive understanding of the stratigraphy at the 
site, or the groundwater conditions. Time Oil has been studying the Time Oil Facility 
since at least 1985, and Landau indicates that it will still be necessary to install 
additional groundwater monitoring wells, apparently to identify the lateral and vertical 
extent of contamination. 

As we discussed during our meeting in October, 1996, Beazer has completed the 
design and construction of an on-site soil encapsulation cell at a wood treating plant in 
northern California. Excavation and encapsulation of the impacted soils at that site cost 
approximately $1.5 million. The volume of soils at that site exceeded all estimates of the 
volume of impacted soils at the Time Oil Facility. After the excavation and 
encapsulation of the impacted soils, limited groundwater extraction combined with in 
situ bioremediation of the groundwater was conducted. The levels of penta in the 
groundwater fell to near non-detect in a relatively short period. Beazer believes that a 
similar program should be acceptable to the Oregon Department of Environmental 
Quality ("DEQ") for use at the Time Oil Facility, and is achievable for far less than 
Landau has estimated. 

Beazer may be willing to share additional information regarding this approach, 
as part of the settlement process. I may even be able to convince Beazer to allow Time 
Oil's technical representatives and consultants to tour the northern California wood 
treating plant, if you seriously believe that such a tour will advance our settlement 
discussions. 

At this point, however, Beazer is prepared to take Time Oil at its word. Your 
letter of December 9, 1998, states that Time Oil believes that half of the past and 
estimated future costs for investigating and remediating the Time Oil Facility amounts 
to $10,710,895.00. Although Beazer disputes Time Oil's allegations regarding both 
liability and allocation, Beazer is willing to accept Time Oil's calculations for settlement 
purposes only. Time Oil's 50/50 distribution of liability between Beazer and Time Oil 
indicates that Time Oil must anticipate that it will need to contribute at least an 
additional $9,673,463.00 ($10,710,895.00 less past costs and including a certainty 
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premium) to complete the remediation. Beazer's offer is to assume sole control over, 
and to complete to the satisfaction of the Oregon DEQ, the investigation and 
remediation of penta contamination at the Time Oil Facility. Beazer will undertake this 
obligation in exchange for a payment from Time Oil in the amount of $10,125,000.00 
(one-half of estimated future costs plus a 25% certainty premium), in addition to a 
release of claims and appropriate additional contractual language. Beazer will also 
need for Time Oil to provide one acre of property on the Time Oil Facility, away from 
the river, for encapsulation. 

I look forward to your response. 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON 

~~ 
Anthony G. Hopp 

AGH:kma 

BZT0104(e)012696 



&HW ABE PACWEST CENTER, SUITES 1600-1800 

~LIAMSON 1211 SOUTHWEST FIFTH AVENUE. PORTLAND, OREGON 97204-3795 

& WAlT TELEPHONE: 503222-9981 • FAX: 503796-2900· TELEX: 650-686-1360 
. P.C. 

ATTORNEYS AT LAW 

PATRICIA M. DOST 

Admitted in Oregon and Washington 

Direct Line: (503) 796-2449 

E-Mail Address:pmd@Schwabe.com 

Mr. Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 

December 9, 1998 

Re: Time Oil Co., Northwest Terminal 

Dear Tony: 

Earlier, Beazer East, Inc. offered to contribute $372,316.00 for remedial action costs at 
Time Oil CO.'s Northwest Terminal in order to settle its liability for the release of hazardous 
substances at the Northwest Terminal. Soil and groundwater at the Northwest Terminal have 
been seriously contaminated by pentachlorophenol and other hazardous substances released by 
Koppers Company's pentachlorophenol-formulating operations. 

Currently, the Environmental Protection Agency is investigating sediments in the 
Willamette River, including sediments adjacent to the Northwest Terminal. The EPA is 
considering listing the entire Portland Harbor area, including the Northwest Terminal, on the 
National Priorities List in the near future. The Oregon Department of Environmental Quality 
with the assistance of a group of stakeholders, including Time Oil, is working to postpone or 
prevent such a listing. As a result, the DEQ will expedite investigation and cleanup of upland 
properties and will perform significant sediment investigation in the coming year. For these 
reasons, Time Oil expects to incur significantly increased expenses in 1999 because of Koppers' 
formulating operations at the Northwest Terminal. Accordingly, Time Oil would like to make 
this last effort to resolve this matter before litigation. 

Because you indicated Beazer's preference for a buy-out, rather than an ongoing cost 
sharing arrangement, Time Oil has taken considerable time and expense to estimate potential 
future cleanup costs at the Northwest Terminal. Current land disposal restrictions require soil 
and groundwater treatment residues to be treated by thermal desorption or dechlorination prior to 
disposal at a RCRA subtitle C landfill. 40 CFR § 268.31, 40 CFR § 268.40. We estimate the 
present value of worst-case future costs (which are only costs of strict RCRA compliance) for 
remediation of pentachlorophenol contamination at the Northwest Terminal to be $16.2 million. 
I have enclosed a copy of Landau Associates, Inc.'s estimate of potential future costs. These 
estimates do not include costs to investigate or remediate sediments associated with the 
Northwest Terminal. Given EPA's and DEQ's activities in the Willamette River, it is certain 
that there will be a thorough investigation of sediments adjacent to the facility. 

PORTLAND SEATTLE VANCOUVER WASHINGTON 
OREGON • WASHINGTON • WASHINGTON • DISTRICT OF COLUMBIA 

503222-9981 206 622-1711 360 694-7551 2027B5-5960 

(17 1089360/082295IPMDI219879_1 ) 
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Therefore, Time Oil Company will release Beazer from future liability for soil, surface 
water and groundwater contaminated at the Northwest Terminal in exchange for a one time 
payment of$1O,71O,895.00, calculated as follows: 

1. 
2. 

3. 
4. 

5. 

Past costs 
Estimated future costs 
(present value) 
Beazer's contribution 
Beazer's 1989 payment 

Subtotal 

Certainty premium (25%) 

Total 

$ 1,037,432.00 
$ 16,200,000.00 

50% 
$ (50,000.00) 

$ 8,568,716.00 

$ 2,142,179.00 

$ 10,710,895.00 

We have estimated uncertainty at 25%, as compared to the usual certainty premiums of 50 to 
100% in CERCLA and RCRA state and federal settlements. Of course, if we are forced to 
litigate, we will abandon our offers to compromise on percentages of liability or uncertainty and 
seek full recovery. 

In addition, the parties will enter into a standstill agreement preserving all rights and 
claims against one another for investigation or other remedial action costs related to Willamette 
River sediments. This offer is made pursuant to Federal Rule of Evidence 408 and is not 
admissible for any purpose. 

As an alternative, Time Oil continues to be willing to work with Beazer under the 
ongoing cost sharing arrangement I previously proposed, which allows the parties to defer final 
allocation of remedial action costs to a later date. Time Oil has been very successful in working 
with the Oregon Department of Environmental Quality to minimize the ultimate cost of this 
cleanup. For example, Time Oil convinced the DEQ to move the site out ofRCRA corrective 
action and into its voluntary cleanup program. Time Oil has obtained from the DEQ a long-term 
waiver ofRCRA land disposal restrictions while it investigates remedies other than offsite 
incineration. Landau does estimate that future costs could be as low as $10.2 million if the DEQ 
and EPA are willing to waive strict regulatory compliance. Unfortunately, in order for Time Oil 
to bear all future risks by cashing Beazer out, Time Oil must assume it will be forced to strictly 
comply with RCRA. You should also remember that DEQ currently considers Koppers a 
responsible party. The attached newspaper article about sediments was derived from an 
interview with DEQ. 

SCHWABE WILLIAMSON & WVAIT 

(17 I089360/0822951PMD/219879.1 ) 
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In order to move this matter forward, I have prepared the enclosed complaint. Please let 
me know before December 31 whether either of these proposals is acceptable to Beazer, or 
whether we should go ahead and file the complaint. Ifthe latter, please advise whether you will 
accept service. 

PMD/smy 
Enclosures 
cc: Rick Gordon 

Kevin Murphy 

(17/089360/082295IPMD/219879.1) 

Very truly yours, 

~\O\r--
Patricia M. Dost 

SCHWABE WILLIAMSON & WYATI 
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ANTHONY G_ HOPP 

(312) 201-2537 

WILDMAN, HARROLD, ALLEN & DIXON 

225 WEST WACKER DRIVE 

CHICAGO, ILLINOIS 60606-1229 

(312) 201-2000 

F"AX: (312) 201-2555 

E-MAIL.:hoppCwhad.com 
SE'ITLEMENT COMMUNICATION: 

VIA TELECOPV &: u.s. MAIL 

Patricia M. Dost, Esq. 
Schwabe, Williamson &. Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 
Telecopy No.: (503) 796-29Q0 

May 20, 1997 

PURSUANT TO FED. R. EVID. 408 AND 
NOT ADMISSmLE AS EVIDENCE 

Re: Time Oil: Northwest Terminal 

Dear Patty: 

The purpose of this letter is to provide you with Beazer East, Inc.' s ("Beazer's") 
settlement offer in response to Time Oil, Inc.' s ("Time Oil's") claim for response costs 
relating to Time Oil's Northwest Terminal near Portland, Oregon (lithe Site"). Several 
preliminary statements are in order. 

As Time Oil has itself indicated in its recent Phase I Remedial Investigation 
Report, Time Oil has been conducting environmental investigations and remedial 
actions at the site since 1984. Time Oil first notified Koppers C0!l1pany Inc., now 
known as Beazer, of Time Oil's potential claim for clean up costsm-1985. Most, if not 
all of Time Oil's potential common-law actions against Beazer, therefore, are now time
barred. Furthermore, Time Oil's potential statutory causes of actions (including any 
actions under the Comprehensive Environmental Respom~, Compensation and 
Liability Act, ("CERCLA") 42 U.S.C. § 9601 et ~. and the Oregon Superfund Statute, 
Or. Rev. Stat § 465.003 et ~.) are foreclosed by the indemnity language contained 
withi!l the various agreements executed by Time Oil and Beazer. Even if Time Oil 
could overcome Beazer's legal defenses to Time Oil's potential claims, the likelihood 
that a court would impose a significant share of liability for Time Oil's costs on Beazer 
is minimal because, inter alia, Time Oil at all times exercised complete control over the ,... 
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WILDMAN, HARROLD, ALLEN & DIXON 

SE'ITLEMENT COMMUNICATION: 
PURSUANT TO FED. R. EVID. 408 AND 

NOT ADMISSmLE AS EVIDENCE 

Site and all Site operations, and Time Oil made the critical decisions with respect to 
what to dispose of, and where. 

Without question, however, litigation will be protracted and expensive. For that 
reason, Beazer is willing to make the settlement offer outlined below. As I informed 
you in a preVious letter, Beazer makes this settlement offer with. the expectation of 
ending Beazer's financial participation in Time Oil's ongoing investigation and 
remediation. Beazer is not open to discussing a settlement structure which would 
obligate Beazer to make continuing payments toward an undefined final figure. 

Beazer understands that Time Oil's investigation is ongoing, and that Time Oil 
has yet to select a remedial alternative. As a result, it is not possible to predict with 
absolute certainty what the final costs will be. Beazer believes, however, that the 
investigation has progressed to a point where a range of reasonable potential costs may 
be estimated. Beazer has assumed such a range of reasonable costs for the purpose of 
compiling its settlement offer. 

In addition, Beazer has reviewed documentation which Beazer has received 
from Time Oil relating to Time Oil's past costs at the Site. Time Oil's approach to the 
Site, particularly during the early periods of investigation, could fairly be described as 
unfocused. As a result, some. of Time Oil's past costs were imprudently incurred, and 
cannot be fairly described as reasonable costs. However, for purposes of this settlement 
offer only, Beazer is willing to consider all of Time Oil's claimed costs, except described 
below, to be reasonable costs. 

Fw:thermore, whether or not a court would consider the Site to be a single 
ufacility" for the purpose of determining statutory liability under CERCLA, Beazer 
believes that the Site may be divided into two separate areas for-the.purpose of an 
allocation analysis: the formulation area and the dump Site. The formulation area 
would be defined as Time Oil's warehouse and mixing area. Beazer understands that 
the raw materials used by Time Oil to formulate wood preservatives were received and 
stored in this area, and that the mixing activities which eventually resulted in the 
production of finished wood preserving products occurred in this area. The dump site, 
however, is a separate area. It is located several hundred yards from the fonnulation 
area, and was apparently used by Time Oil as a refuse disposal site. While Time Oil 
has informed Beazer that wood preservative products were found buried in the dump 
site, Beazer does not believe that the dump site was in any way connected with Time 
Oil's wood preservative formulation activities."-
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SETTLEMENT COMMUNICATION: 
PURSUANT TO FED. R. EVID. 408 AND 

NOT ADMISSmLE AS EVIDENCE 

Beazer is willing to consider reimbursing Time Oil for a portion of its past and 
future costs for investigating and remediating the formulation area only. Beazer does 
not believe that responsibility for any portion of the costs associated with investigating 
and remediating the dump site may be fairly allocated to Beazer. Beazer declines, 
therefore, to consider reimbursing Time Oil for any portion of its past or future costs 
for investigating or remediating the dump site. 

Based on the above-stated considerations, Beazer is willing to offer a total of 
$372,316 to Time Oil, in exchange for a release of all claims and indemnity for future 
claims from Time Oil relating to the Site. Beazer has arrived at this proposal in the 

. following manner: 

A. Past Costs 

1. 
2. 

3. 
4. 
5. 
6. 

Time Oil clam 
Deduction for items apparently 
associated with dump site 
Subtotal 
Deduction for Beazer's 1989 payment 
Adjusted claim amount 
Beazer's proposed contribution 

Subtotal 

B. '- Estimated Future Costs 

1. 
2. 

3. 
4. 
5. 

Soil removal 
Ground Water Remedy 

Subtotal 
Discounted to present value 
Beazer's proposed contribution 

Subtotal 

$ 1,037,432.00 

$ (553,598.00) 
$ 483,384.00 
$ (50,000.00) 
$ 433,834.00 

15% 

$ 65,075.00 

$1,500,000.00 
$1,000,000.00 

$2,500,000.00 
$2,048,275.50 

15% 

$ 307,241.00 
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C. Total Offer 

Past costs 

SE1TLEMENT COMMUNICATION: 
PURSUANT TO FED. R. EVID. 408 AND 

NOT ADMISSmLE AS EVIDENCE 

1. 
2. Future costs discounted to present value 

$ 65,000.00 
$ 307,241.00 

TOTAL $ 372,316.00 

Please call me with any questions. 

Very truly yours, 

WILDMAN, i~ ALLEN & DIXON 

~v-) KJLJV 
Anthony G. Hopp 

AGH:kma 
cc: Robert L. Shuftan 
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1.0 INTRODUCTION 

This report provides the results of the third quarter 1998 groundwater sampling event, conducted as 

part of the Phase II remedial investigation (RI) ·at the Time Oil Northwest Tenninal in August 1998. This 

report summarizes groundwater elevation and groundwater quality data, and transmits analytical laboratory 

data packages and the associated data validation report. 

Quarterly groundwater sampling has been conducted at the site since April 1997, in accordance with 

the Phase IIII remedial investigation/feasibility study (RIIFS) work plan (Landau Associates 1996). 

Recommendations for modifying the existing groundwater quality sampling and analysis requirements were 

submitted to the Oregon Department of Environmental Quality (DEQ) (Landau Associates 1998a) and 

approved by DEQ for future groundwater monitoring events in a letter dated May IS, 1998 (DEQ 1998). 

The modifications were first implemented during the second quarter 1998 event and ~cluded the following: 

• Annual (rather than quarterly) sampling of the east property wells (L W -101 S, L W -102S, L W-
103S, and LW-I04S). The east property wells are currently planned to be sampled next during 
the first quarter 1999 event 

• Continuation of quarterly sampling in all other wells. 

• Elimination of 2-chloroethylvinylether from the volatile organics analyte list (EPA Method 
8260). 

• Reduction of the suite of analyzed metals to include only arsenic, chromium, copper, lead, 
nickel, and zinc at all wells. 

• Reduction of the analytical suite for well K to include only the reduced list of metals on a 
quarterly basis. 

• Reduction of the analytical suite for well H to include only the reduced list of metals and 
chlorinated phenols (EPA Method 8040) on a quarterly basis. 

• Elimination of PCBs from the analytical suite. 

• Analysis for major ions on an annual basis, except for chloride and dissolved oxygen, which will 
be conducted quarterly. The next collection of samples for major ion analysis is currently 
planned for the fust quarter 1999 event 

At the request of Time Oil, monitoring well F was also sampled as part of the third quarter 1998 sampling 

event for the full analytical suite for a one time event Monitoring well F is located along the southern edge 

of the soil stockpile area. 
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The Time Oil Northwest Tenninal is an active bulk petroleum storage and transfer facility currently 

owned and operated by Time Oil Co. (rime Oil). Th~ facility is located in the industrialized Rivergate area 

of north Portland, Oregon (Figure 1). The general configuration and location of monitoring points at the 

tenninal are shown on Figure 2. Groundwater level measurements conducted at the tenninal are provided 

in Appendix A, Table A-I. A summary of required analyses for each sampling location is summarized in 

Table A-2. A summary of groundwater quality data for the August 1998 quarterly event is provided in 

Tables A-3 and A-4. This data, in laboratory fonnat, is also provided on computer diskette (attached). The 

data validation report for this data is provided in Appendix B. Laboratory data packages are provided in 

AppendixC. 

2.0 THIRD QUARTER 1998.GROUNDWATER SAMPLING EVENT 

The third quarter 1998 groundwater sampling event was conducted from August 17 through August 

19, 1998. The quarterly event included measurement of groundwater levels at the existing monitoring wells, 

well points, and a river gauge established on the east side of the dock extending into the WiIlamette River· 

(Figure 2) and collection of groundwater quality samples from each of the wells (except wells N, P and Q 

located in the main tank farm area and wells LW-I01S, LW-I02S, LW-I03S, and LW-I04S located in the 

east property area). At the request of Time Oil, well F was incorporated into the third quarter sampling 

event. This section presents a summary of the results for the groundwater level measurements and 

groundwater quality sampling and provides an evaluation of groundwater flow and contaminant distribution 

and trends .. 

2.1 GROUNDWATER LEVEL MEASUREMENTS 

Groundwater levels were measured for the third quarter 1998 event on August 17, 1998. The 

presence of product was also checked in each well, but no sheen was observed in any of the wells. The 

groundwater measurement locations are shown on Figure 2. Groundwater level measurements, conducted 

for the quarterly groundwater sampling events since March 1997 are provided in Table A-I. Historical 

groundwater lever measurements conducted from 1993 through 1996 were provided with the first and second 

quarter 1998 groundwater reports (Landau Associates 1998b and 1998c). 

For evaluation purposes, the ground~ter level measurements were converted from depth-to-water 

readings to groundwater elevations Using the survey infonnation for each location. The water level 
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elevations were then contoured using SURFER for Windows. Water level contours are based on available 

data and were interpreted using SURFER kriging techniques and are, therefore, considered approximate. 

2.1.1 MEASUREMENT PROCEDURES 

Groundwater levels were measured using an electronic oil-water interface probe. -Measurements 

were taken from the top of the PVC well casing at a marked survey point or at the north side of the casing 

and recorded to the nearest 0.01 ft. Measurements in the Willamette River were taken from a surveyed PK 

nail with washer located on the Southern side of the dock. Surveyed reference elevations for each water level 

measurement location, obtained by a licensed land surveyor (ZTec Engineers, Inc; Portland, Oregon), are 

shown in Table A-I. 

Water level measurements for the third quarter 1998 event were obtained beginning at about 2.S 

hours past a predicted mean river stage over about a I.S-hour period, based on predictions for the St Johns 

station on the Willamette River. Deep wells closest to the river- were measured fU"St, followed by 

measurements in wells with increasing distance from the river. The timing for water level measurements 

was scheduled to estimate a mean water level elevation or elevation minimally influenced by river stage and 

to reduce the time-dependent variation between wells screened in the same water-bearing zone. The timing 

of the water level measurements was modified from previous events to more closely reflect mean water level 

elevations, based on average time lag calculations presented in the additional groundwater investigation 

technical memorandum (Landau Associates 1998d). 

2.1.2 -SHALLOW WELLS 

Groundwater elevations measured on August 17, 1998 were used to estimate groundwater flow 

conditions in the shallow water-bearing zone. Water level contours for the shallow zone are presented on 

Figure 3. The SURFER-contoured data indicate that groundwater flow patterns in the shallow zone at the 

main- terminal area are generally to the south-southwest toward the Willamette River. A change in the 

groundwater flow pattern in the shallow zone appears to occur on the east property, such that the 

groundwater flow direction in this area is to the south-southeast and away from the river. 

2.1.3 DEEP WELLS 

Groundwater elevations measured on August 17, 1998 were used to estimate groundwater flow 

conditions in the deep water-bearing zone. Water level contours for the deep zone are presented on Figure 4. 

The SURFER-contoured data indicate that groundwater flow patterns in the deep zone vary across the site 
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with hydraulic highs near wells GIA and LW4D and wells 0 and R and a slight depression around wells]2 

and B2, with an outward gradient along the Willamette River. 

2.2 GROUNDWATER QUALITY 

Groundwater quality samples were collected for the third quarter 1998 event on August 17 through 

August 19, 1998. Twelve shallow wells and ten deep wells were sampled for this event. The groundwater 

samples were analyzed for semivolatiles (EPA method 8270), chlorinated phenols (EPA method 8040), 

volatiles (EPA method 8260), total petroleum hydrocarbons diesel range (WTPH-D), certain priority 

pollutant metals (EPA methods 601017000 series), dioxinlfurans (EPA method 8290), chloride~ total 

dissolved solids, and field parameters (pH, conductivity, dissolved oxygen, and temperature). The 

dioxinlfuran analyses were conducted by Pace Analytical Services, Inc. (previou~ly known as Maxim 

Technologies, Inc.; St. Paul. Minnesota). All other analyses were conducted by Analytical Resources, Inc. 

(Seattle, Washington). A summary of analyses conducted for each sampling location is summarized in 

Table A-2. 

Analytical results for the third quarter 1998 event are provided in Table A-3 for the shallow wells 

and in Table A-4 for the deep wells and are summarized in the following sections. In the summary 

discussions below, the listed results refer to the maximum concentration for a particular constituent where 

duplicate results are available. 

2.2.1 GROUNDWATER SAMPLING PROCEDURES 

Groundwater samples were collected in the shallow wells using a peristaltic pump attached to 

dedicated polyethylene tubing immediately following purging. The deep wells were sampled with disposable 

bailers. Purging continued until at least three casing volumes of water had been removed and specific 

conductance and temperature had stabilized or until the well purged dry. Four replicate measurements of 

field parameters (pH, specific conductance, dissolved oxygen, and temperature) were collected at eachwell 

during sampling. To prevent degassing during sampling for volatile organic compounds, a pumping rate was 

maintained below about 100 mUmin. All sampling was conducted in accordance with the Phase IIII RIlFS 

work plan and appropriate provisions of the quality assurance project plan and project health and safety plan. 

A more detailed description of groundwater sampling procedures will be provided in the Phase II RI report. 
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2.2.2 SHALLOW WELLS 

The groundwater quality results from the shallow water-bearing zone indicate the following: 

• Except for some low metal concentrations and a low total petroleum hydrocarbon (TPH) 
concentration at Well D, analytical results for wells D, F, H, L, and LWIS were nondetect. 
Well H was only analyzed for metals and chlorinated'phenols based on the DEQ-approved 
modifications to the analysis program. 

• Pentachlorophenol (PCP) was detected in four shallow wells (JI, LW-2S, LW-4S, and LW-5S) 
in concentrations ranging from 0.18 at well LW-5S to 5,000 Jlg/L at well LW-2S using EPA 
Method 8040. PCP concentrations ranged from nondetect to 4,200 Jlg/L for the same wells using 
method 8270. Other chlorinated phenol constituents were detected at shallow wells 11, L W~2S, 
and LW-4S including 2,4,6-tri9hlorophenol (034 Jlg/L at LW-2S); 2,4,5 .. trichlorophenol (0.61 
Jlg/L at LW-2S); 2,3,4-trichlorophenol (0.18 Jlg/L at LW-2S); and 2,3,4,5-tetrachlorophenol 
(0.23 Jlg/L at 11 and 8.6 Jlg/L at LW-2S). 2,3,5,6- and 2,3,4,6-tetrachlorophenol were also 
detected at wells 11 (033 JlgIL), LW-2S (180 Jlg/L), and LW-4S (0.73 Jlg/L). Some analytical 
results were reported at values less than the detection limit and were qualified as estimated 
values. 

• Naphthalene, a noncarcinogenic polynuclear aromatic hydrocarbon (PAH), was detected in 
samples from four shallow wells (BI, 11, LW-2S, and LW-7S) at concentrations ranging from 
1.4 Jlg/L to 13 Jlg/L (method 8270). (Naphthalene results using method 8260 are discussed 
below.) 

• All other semivolatile results were reported as nondetected with the following exceptions: 2-
methylnaphthalene [ranging from 1.1 to 4.6 Jlg/L at wells BI, 11 and LW-7S]; 4-methylphenol 
(28 Jlg/L at well BI); and bis(2-ethylhexyl)phthalate (2.1 Jlg/L at well LW-2S). 

• Several volatile compounds were detected in the shallow wells at low concentrations, including: 
2-butanone (single detection at well L W-7S at a concentration of 8.1 Jlg/L) 
benzene (single detection at well Bl of 190 Jlg/L) 
toluene (detection in two wells, Bl at 450 JlgIL and LW-2S at 1.4 Jlg/L) 
ethylbenzene (detected in four wells at concentrations ranging from 5.5 to 69 Jlg/L) 
styrene (single detection at well B 1 of 7.0 Jlg/L) 
m-, p-, and o-xylene (detected in three wells at total xylene concentrations ranging from 
34.6 to 72 Jlg/L) 
1,3,5-trlmethylbenzene and 1,2,4-trlmethylbenzene [detected in four wells at individual 
concentrations ranging from 2.7 to 180 Jlg/L») 
isopropylbenzene and n-propylbenzene (detected in four wells at individual concentrations 
ranging from 6.6 to 46 Jlg/L) 
sec-butylbenzene (detected in three wells at concentrations ranging from 1.6 to 12 JlgIL). 
Detected values are qualified as estimated due to low precision in field duplicate results. 
n-butylbenzene (detected in four wells at concentrations ranging from 1.2 to 10 Jlg/L) 
4-isopropyltoluene (detected at wells LW-2S and LW-7S at concentrations of 12 and 
2.4 Jlg/L, respectively) 
Naphthalene (detected at three wells at individual concentrations ranging from 12 to 32 
Jlg/L by method 8260). 
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• TPH-D concentrations were detected at low concentrations in five shallow wells, ranging from 
0.28 to 5.2 mgIL. 

• Priority pollutant metals were detected in all shallow wells, except for LW-4S, as follows: 
Zinc (detected in all shallow wells, except D, L W -4S, and L W -5S, ranging in concentrations 
from 0.004 to 0.098 mgIL).. " 
Copper (detected in three wells, ranging in concentrations from 0.002 to 0.016 mgIL) 
Nickel (detected in four wells ranging in concentrations from 0.01 to 0.03 mgIL) 
Lead (detected in three wells at concentrations ranging from 0.001 to 0.007 mgIL) 
Arsenic (de~ in all shallow wells, except K, L, and L W -4S, ranging in concentrations 
from 0.003 to 0.034 mgIL) 
Chromium (detected in well F at a concentration of 0.042 mgIL). 

• Several dioxinlfuran congeners were detected in wells 11 and LW-2S, but 2,3,7,8-TCDD in both 
" wells was nondetect. Due to high recovery of internal standard results, the reported 

concentrations of congeners 1,2,3,4,6,7,8-HpCDD, Total HpCDD. and aeDD were qualified as 
estimated values . 

. 
The analytical results from the shallow wells indicate that the highest eoncentration of PCP was observed 

in well LW-2S (5,000 J1gIL by method 8040 and 4,200 J1gIL by method 8270). The most elevated 

concentrations of semivolatile and volatile compounds were detected at well B 1. These wells are located 

within and directly downgradient of the former PCP mixing area, respectively. 

2.2.3 DEEP WELLS 

The groundwater quality results from the deep water-bearing zone indicate the following: 

• All constituents analyzed for deep wells B2, 13, and LW-3D were nondetect, except for some low 
metal concentrations. 

• PCP was detected in t:hree of the deep wells [well 01A at 0.37 J1g/L, LW-ID at 0.16 J1g/L 
(estimated), and LW-4D at 3,300 JlgIL (method 8040) and 3,100 JlgIL (method 8270)]. 

• Other chlorinated pbenols were reported only in well LW-4D with detected concentrations 
ranging from 6.3 J1gIL to 280 J1g1L. The maximum concentration of 280 J1g/L was reported for 
2,3,5,6- and 2,3,4,6-tetrachlorophenol. 

• Naphthalene was detected at wells 0 lA and LW-4D by methods 8260 and 8270 (OIA at 41" Jlg/L 
and 9.0 Jlg/L, respectively; LW-4D at 50 JlgIL and 23 Jlg/L, respectively). All other semivolatile 
results were reported as nondetected with the following exceptions: 2-metbylnaphtbalene (25 
and 49 JlgIL at 0 lA and LW-4D, respectively; isophorone (1.1 Jlg/L) and 2,4,5-trichlorophenol 
(7.4 JlgIL) at Well LW-4D; phenol (detected in four wells at concentrations ranging from 2.8 to 
10 J1g1L); and dibenzofuran (1.6 JlgIL) at well O. Some semivolatile concentrations were 
qualified as estimated based on the data validation results. . 
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• Several volatile compounds were detected at low concentrations, including: 
Acetone (detected in three wells at individual concentrations ranging from 7.0 to II JlgIL) 
Benzene [detected in wells 0 (34 JlgIL) and R (160 JlgIL)] 
Toluene (detected in three wells at individual concentrations ranging from 6.0 to 10 JlgIL) 
Ethylbenzene (detected in wells GIA and LW-4D at concentrations of 42 and 100 JlgIL) 
m-, p-, and o-xylene at total xylene concentrations ranging from 6.6 to 440 JlgIL at wells 0, 
R,andLW-4D 
1,3,5-trimethylbenZene (detected in three wells at individual concentrations ranging from 
1.5 to 180 JlgIL) 
1,2,4-trimethylbenzene (detected in three wells at concentrations ranging from 2.2 to 590 
JlgIL) 
Isopropylbenzene and n-propylbenzene (detected in five wells at individual concentrations 
ranging from 14 to 180 JlgIL 
tert-butylbenzene (detected in wells GIA and LW-6D at concentrations of6.9 and 3.8 JlgIL) 
sec-butylbenzene (detected in five wells with individual concentrations ranging from 5.1 to 
30 f1g1L). Detected values were qualified as estimated based on low precision in field 
duplicates. 
4-isopropyltoluene (detected in wells G1A and LW-4D at concentrations of6.5 to 15 JlgIL) 
n-butylbenzene (detected in five wells at individual concentrations ranging from 2.3 to 23 
JlgIL). Values reported for LW-4D and the duplicate sample were qualified as estimated 
based on low precision for the field duplicate. 

• TPH-D was detected in five deep wells (J2, G1A, LW-1D,LW-4D, and LW.;6D) at 
concentrations ranging from 0.36 to 8.2 mgIL. The values reported for LW-4D and its duplicate 
were qualified as estimated based on low precision for the field duplicates. 

• Priority pollutant metals were detected in all deep wells, including the following: 
Zinc (detected in all deep wells, except 0 and R (not analyzed), ranging in concentrations 
from 0.005 to 0.048 mgIL) 
Nickel (single· detection at well J3 at a concentration of 0.01 mgIL) 
Lead (detected in four wells at concentrations ranging from 0.001 to 0.007 mgIL) 
Copper (detected in four wells at concentrations ranging from 0.003 to 0.020 mgIL) 
Chromium (single detection in well J3 at a concentration of 0.018 mgIL) 
Arsenic [detected in all deep wells, except 0 and R (not analyzed), ranging in 
concentrations from 0.006 to 0.039 mgIL]. 

• Several dioxinlfuran congeners were detected in well LW-4D, but 2,3,7,8-TCDD was nondetect 

The analytical results from the deep wells indicate that the highest concentration of PCP and most 

semivolatile and volatile compounds were found in well LW-4D. Although not as elevated, similar 

constituents were detected at well G 1A. The mechanism by which PCP and other constituents have migrated 

into the lower water-bearing zone is currently being evaluated and the results of this evaluation will be 

presented in the Phase II RI report. 
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2.2.4 WATER LEVEL AND CONTAMINANT TRENDS 

Water levels and concentrations of selected constituents were evaluated by generating time versus 

water level and time versus concentration plots for the six Phase IT RI quarterly events. Plots of water levels 

and PCP concentrations (EPA method 8270) versus time for wells Jl and LW-2S in the shallow zone, well 

GIA in the deep zone, and nested wells LW-4S and LW-4D are-provided on Figures 5 through 8. The 

shallow and deep well plots indicate that water levels decreased from April through October 1997, increased 

from October 1997 through January 1998, and decreased again from January through August 1998. Note 

that measurement of the water levels were timed in an attempt to estimate an average water level elevation 

over the tidal range in the Willamette River. The plots indicate that PCP concentrations in shallow wells 

L W -2S and Jl decreased between January and August 1998 events, but have increased slightly in well L W-

4S in that time period. In the deep wells, PCP concentrations decreased to nondetected values in well G lA 

from July 1997 to August 1998; PCPconcentrations in well LW-4D peaked at 16,000 J.1g/L in October 1997 . 
and have decreased since then to about 3,000 J.1g/L. 

To evaluate concentration trends over the quarterly sampling periods, other constituents (2,3,4,6 and 

2,3,S,6-tetrachlorophenol, total xylenes, and naphthalene) were plotted with PCP at wells LW-2S and LW-

4D (Figures 9 and 10). (For consistency in the plots over time, concentrations using EPA method 8270 were . 

used for PCP and concentrations using EPA method 8260 were used for total xylenes and naphthalene.) In 

shallow well LW-2S, concentrations for naphthalene and total xylenes show a slight increase between the 

May and August 1998 sampling events; however, 2,3,4,6- and 2,3,S,6-tetrachlorophenol and PCP 

concentrations have slightly decreased within the same time frame. Concentrations in well L W -40 for the 

same constituents appear to follow similar trends as LW-2S. 

Contaminant trends will continue to be evaluated for future quarterly events and a more detailed 

evaluation will be presented in the Phase IT RI report 

3.0 FUTURE GROUNDWATER TASKS 

The groundwater analytical program, as modified by DEQ, will be followed again for the fourth 

quarter 1998 event. The fourth quarter 1998 groundwater sampling event is currently planned for mid

November 1998. 

Based on observations during the additional groundwater investigation conducted during the first 

quarter of 1 ~98, it is currently anticipated that Time Oil will provide DEQ with recommendations for a 
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second additional groundwater investigation to define contaminate transport issues from the former PCP 

mixing area. The proposed recommendations will be provided to DEQ in late October or early November 

1998. 
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7 IN THE UNITED STATES DISTRICT 

8 FOR THE DISTRICT OF OREGON 

9 

~o 

11 

12 

13 

~4 

TIME OIL CO., a washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon 
corporation, 

Plaintiffs, 

vs. 

KOPPBRS COMPANY, INC., a 
Delaware corporation, and 
BRAZER ~ST, INC., a Delaware 
corporation, 

Defendants. 

) 
) 
) 
) 
) 
} Civil No. 99-41-JE 
) 
} OPINION AND ORDER 
) 
} 
) 
) 
) 
) 
) 

·15 

1.6 

17 ------------------------------~) 
Patricia M. Dost 

18 Jay T. waldron 
Schwabe, Williamson & wyatt 

19 ~2~1 S.W. Fifth ~venue 
Suites 1600-1800 

20 Portland, Oregon 97204 
Attorneys f.or plaintiffs 

21 
Dean D. DeChaine 

22 Jerry B. Hodson 
Miller, Nash, Wiener, Hager & Carlsen 

23 111 S.W. Fifth Avenue 
Suite 3500 

24 portland, Oregon 97204 
Attorneys for defendant Beazer East, Inc. 

25 
REDDEN, Judge: 

26 

@002 

27 
Magistrate Judge Jelderks filed his Findings and 

Recommendation on May 5, 1999. The matter is now before me 
28 

- OPINION AND ORDE~ 
]. 
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- ----------

~ pursuant to 28 U.S.C. § 636(b) (1) (A) and Rule 72(b) of the 

2 Federal Rules of civil Procedure. Section 636(b) (1) (A) authorizes 

3 a magistrate to hear and determine any pretrial matter pending 

4 befor~ the court except certain specified II dispositive II motions. 

5 Imited States V. Raddatz, 441 U.S. 670, 673 (1980). Review by the 

6 district court Of the magistrate's determination of dispositive 

7 motions not excepted under § 636(b) (1) (A) is de novo. ~; Bhan 

8 v NME Hospitals, Tnc_, 929 F.2d 1404, 1414 (9th Cir. 1991). 

9 Plaintiffs have filed a timely obj ection to Magistrate 

10 Jelderks' Findings and Recommendation that the defendants' motion 

11 to dismiss the first, second, third, fourth, seventh and eighth 

12 claims be granted. Plaintiffs object to the portion of the 

1.3 Findings and Recommendation which deals with the motion to 

.. 14 dismiss the first and second claims for relief, asserted· under 

15 the Comprehensive Environmental Response, Compensation and 

16 Liability Act (1'CERCLA") 42 U.S.C. §§ 9601.-9675. 

17 Magistrate Judge Jelderks concluded that plaintiffs' claim 
." 

18 for contribution for natural resource damages under 42 U.S.C. § 

19 9613(f) (1) was not viable because the statute provides for such 

20 a contribution claim IIduring or following any civil action under 

21 section 9606 of this title or under section 9607 (a) of this 

22 title." FLndings and Recommendation, p. 7. Since plaintiffs have 

23 brought no action fo~ abatement of contamination under § 9606, 

24 and since neither the federal government, a state government nor 

2S an Indian tribe has brought an action under § 9607(a) to recover 

26 for natural resources damages, Magistrate Judge Jelderks could 

27 find "no statutory basis for asserting a contribution claim to 

28 
- OPINION AND ORDER 

2 
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~ recover for natural resource damages at this time. II .Id. 

2 Plain~iffs contend that Judge Je Ide rks misconstrued § 

3 96~3(f) (~) because he failed to consider the last sentence of 

4 that ~ection. Section 9613(f} (1) provides, in its entirety: 

5 Any person may seek contribution from any other person 
who is liable or potentially liable under section 

6 107(a) [42 U.S.C. § 9607(a)], during or following any 
civil action under section ~06 [42 U.S.C. § 9606] or 

7 under section ~07(a) [42 U.S.C. § 9607(a).l Such claims 
shall be brought in accordance with this section and 

8 the Federal Rules of Civil Procedure I and shall be 
governed by Federal law. In resolving contribution 

9 claims, the court may allocate response costs among 
liable parties using such equitable factors as the 

10 court determines are appropriate. Nothing in this 
~~ctjon shall djminish the right of any person tp 

11 hrjng an action for contrjbutjoD in the ahsence of a 
rivil actipD under sectiOn 106 or sectj on 107 [42 

12 U.S C § 9606 or 9607]. 

l.3 

.15 

16 

l.7 

l.9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(Emphasis added). Plaintiffs.argue that courts regularly construe 

CERCLA to allow § 9613 contribution claims in the ab~ence of a 

pending or completed § 9606 or § 9607 action. 

The language of § 9613(f} (~) provides that any person may 

seek contribution from any other person "who is ~iable or 

potentially ~iable" under § 9607 (a). Section 9607 (a) provides 

that certain persons and entities are liable for: 

(A) all costs of removal or remedial action incurred by 
the united States Government or a State or an Indian 
tribe not inconsistent with the national contingency 
plan; 
(B) any other necessary costs of response incurred by 
any other person consistent with the national 
cont~gency plan; 
(C) damages for injury to, destruction of, or loss of 
natural resources, including the reasonable costs of 
assessing such injury, destruction l or loss resulting 
rom such a releasei and 
(D) the costs of aliy health assessment or health 
effects study ••• 

Since plaintiffs seek contribution under (C), for damages to 

- OPINION AND ORDER 
3 
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1 natural resources, this provision appears to confer upon 

2 plaint:iffs-the right to seek contribution from anyone "liable or 

3 potentially liable II for any of the costs enumerated in 

4 subparagraphs (A) through (D). Although the first sentence of (f) 

5 suggests that a civil action under §§ 9606 or 9607 loS a 

6 prerequisite to such contribution, the last sentence dispels that 

7 suggestion. 

8 

9 

10 

11 

12 

13 

l.5 

J.6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

means 

However, the term "natural resources" as defined in CERCLA 

land, fish, wildlife, biota, air, water, ground water, 
drinking water supplies I and other such resources 
bel anging to; managed by. help j n tt:ust by, 
appertajning to, or otherwise contkClled by the Imited 
States .. any State or local~pvernment, any forejgn 
gov~rnment, any Tndjan.trjhe .. or, if such.resrn~rces are 
subJect to a tnlst restnct]on on alJenatloD, any 
member of an Indian tribe' 

42 U.S.C,· § 9.60l.(16}. (Emphas.is added). By the te~ of this 

definition, "natural resources" do not include resources on 

private property. 

Moreover, as defendants point out, under the terms of 42 

U.S.C. § 9607(f) (1), only a government or an Indian tribe may 

bring a claim for recovery of natural resource damage: 

In the case of an injury to, des~ruction of, or loss of 
natural resources under subparagraph (c) of subsection 
(a) [42 U.S.C. § 9607 (a) (C) 1 liabi1ity shall be to the 
United States Government and to any State ... and to 
any Indian tribe ... 

Defendants argue that since l.iability for damage to natural. 

resources can only be to a governmenta1 entity or an Indian 

tribe, in the ~sence of an action by a governmental. entity or a 

tribe to recover for natura1 resources damage, there can be no 

claim for contribution for such damage. 

- OPINION AND ORDRR 
4 
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~ ! agree. Nothing in § 96~3 suggests that a private party may 

2 seek contribution for resource damage to private property, when 

3 no governmental or tribal interest is involved, and the express 

4 term~ of §§ 9601(16) and 9607(f) (1) rule out that possibility. 

5 Onless and until a governmental entity or Indian tribe asserts an 

6 interest in this property and brings an action for damage to 

7 natural resources, plaintiffs cannot maintain a contribution 

8 action for that damage. 

9 Therefore, I ADOPT Magistrate Jelderks' Finding~ and 

10 Recommendation filed May 5, 1999 (doc. #23). Defendants' motion 

J.1 to dismiss (doc. # 9) is GRANTED. plaintiffs I first, second, 

12 third, fourth, seventh and eighth claims are dismissed. 

J.3 IT IS SO ORDERED. 

14 Dated this ~ day of June, 

J.5 

J.6 

17 

18 

19 

20 

22 

23 

24 

25 

26 

27 

28 

- OPINION AND ORDER 
5 

Redden 
District Judge 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregorl 
corporation, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
} 
) 
) 

KOPPERS COMPANY, INC., a ) 
Delaware corporation, and ) 
BEAZER EAST, INC., a Delaware) 
corporation, ) 

Defendants. 
) 
) 

------------~--------------) 
JELDERKS, Maqist~ate Judge: 

Civi1 No. 99-41-JE 

FINDINGS AND 
RECOMMENDATION 

.! • .1 

Plaintiffs T~e Oi1 co. (Time) and Northwest Terminal Co. 

(Northwest) bring this action against defendants Koppers 

Company, Inc. (Koppers) and Beazer East, Inc. (Beazer). 

Plaintiffs a11ege that Beazer is liable for certain damages 

arising from environmental contamination at a bulk storage 

terminal. Defendants move to dismiss all eight of plaintiffs' 

claims on various grounds for failure to state claims upon 

which relief may be ~anted. Plaintiffs have concedeq certain 

defects as to several of the claims, and have agreed to amend 

1 - FINDINGS AND RECOMMENDATION 
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their complaint to remedy those problems. 

granting defendants' motion·to dismiss. 

PLAINTIFFS' ALLEGATIONS 

I recommend 

This summar~ briefly sets out plaintiffs' allegations. 

Northwest owns property located adjacent to the 

Willamette River in Portland, oregon. Time operates a bulk 

storage terminal located on that property. In 1967, Time 

entered into an agreement with Wood Treating Chemicals Company 

(Wood) • Under that agreement, Wood used Time's employees and 

a portion of Northwest·s property to fo~qlate wood treating 

products. Wood retained ownership of the materials used to 

formulate the wood treating prodUcts, and retained ownership 

of the prOducts, waste, and by-products. It provided Time's 

elnployees with the formulas and· specifications 1:or making the 

products, and directed and contrOlled the Time employees who 

made and packaged the proQ.ucts. 

Koppers acqui~~d Wood during or before 1981, and 

continued the formulatinq operations at the property under the 

agreement until 1982. 

Hazardous substances were spilled or relea~ed at the 

property while wood t~eating products were being made, and 

soil, surface waters, ground waters, and sediments at and 

around the property were contaminated. In October 1995, the 

Oregon Department of Environmental Quality (DEQ) demanded that 

Time investigate and remediate contamination associated with 

2 - FINDINGS AND RECOMMENDATION 
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the formulation of wood treating products at the property. 

The DEQ listed the property on the Oregon "Confirmed Release" 

list in April 1996, and Time and the DEQ entered into a 

Voluntary Agreement for a Remedial Investigation/Feasibility 

study in August of that year. PUrsuant to that Agreement, 

under DEQ's oversight, Time is investigating the nature and 

extent of contamination. Plaintiffs have incurred ~ore than 

$1 ~illion in costs investigatinq, removing, and remediating 

contamination related to defendants' chemical formulation 

operations. Plaintiffs will continue to incur costs to comply 

with the Agreement and with federal law. 

Defendant Bea2er is the successor in interest to Kopper's 

assets. 

PLAJ:N'l'IFFS' CLAIHS 

The first two claims allege that p1aintiffs are entitled 

to an equitable allocatiqn with· defendants of past and future 

response and na~ural resource damage claims associated with 

the property pursuant to CERCLA. 

The third and fourth claims allege that defendants are 

strictly liable for remediation costs pursuant to Or. Rev. 

Stat. S 465.255. 

The fifth and sixth claims allege that plaintiffs are 

entitled to contribution for any remedial action costs 

pursuant to provisions of the Oregon Superfund law. 

3 - FINDINGS AND RECOMMENDATION 
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The seventh and eighth claims allege that, pursuant to 

provisions of the Oregon Spill Response Act set out at Or. 

Rev. stat. § 466.640, plaintiffs are entitled to recover from 

defendants for d~ages that they have incurred or will incur 

based upon contamination of the property. 

STANDARDS Faa EVALUA~ING HOTXONS TO DISMISS FOR 
FAILURE TO STATE A CLAIK UPON WlIIClI REL:IEP HAY BE GRANTED 

In eValuating a motion to dismiss for failure to state a 

claim pursuant to Fed. R. eiv. p. ~~(b)(6), the court must 

accept the allegations of material fact as true, and must 

construe those allegations in the light most favorable to the 

non-moving party. Parks Sch. of Bus. v. Symington, 51 F.3d 

1480,1484 (9th Cir. 1995). A claim should be dismissed only 

if it appears beyond doubt that the plaintiff can establish no 

set of facts under ~hich relief could be granted. Jacobsen v. 

Hughes Aircraft Co., 105 F.3d 1288, 1292 (1997) (citing Conley 

v. Gibson, 355 U.S." 41, 45-46 (1957)). 

DISCUSSION 

1) Claims Brought Under oregon spill Response Act (claims 7 
and 8) 

The Oregon Spi~l Response Act provides that 

Any person owning or having control over any oil or 
hazardous material spilled or released or threatening 
to spill or release shall be strictly liable without 
regard to fault •••• 

Or. Rev. Stat. § 466.640. 

4 - FINDINGS AND RECOMMENDATION 
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Defendants contend that plaintiffs' seventh and eighth 

claims should be dismissed because the Oregon Spill Response 

Act does not provide a private right of action, and because 

the Act does not apply retroactively. The Act itself is 

silent as to these two issues. 

Under oregon law, individuals generally may seek a 

private remedy for a statutory violation only if eXpressly 

permitted to do so by statute. Praegitzer Indus. v. Rollins 

Burdick Hunter, 129 Or. APP. 628, 632, 880 .P_.2d 479 (1994). 

Where, as here, a statute does not expressly provide a private 

right of action, courts may infer such a right only if it is 

necessary to carry out the policy set out in the statute. 

stout v. Citicorp Indus. Credit. Inc., 102 Or. App. 637, 641, 

880 P.2d 479 (1994). 

Based on my ,review of the statutory scheme set out in the 

Oregon Spill Response Act, I conclude that the legislature did 

not iptend to create a'private right of action under that Act. 

Under Or. Rev. stat. S 466.645, a party who is strictly liable 

under the Act is required to ~ediately clean up the 

contamination under the direction of the DEQ. Such a party 

who refuses to clean up contamination is liable to DEQ for 

the cleanup costs, and may be subject to treble damages. 

Or. Rev. Stat. S 466.680. In City at La Grande v. Union 

Pacific R.R. co" 96-115-ST, slip op. at 23 (D. Or. July 18, 

1997), Judge stewart concluded that the Oregon Spill Response 

Act does not provide a private right of action. Magistrate 

5 - FINDINGS AND RECOMMENDATION 
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Judge Stewart noted that the context of Chapter 466, which 

sets out the powers and duties of the DEQ, was inconsistent 

with an inference that the Act provides for a private right of 

action. In catellUs Dev. Corp. v. L.D. MCFarland Co., 1993 

WL 485145 at *11 (D. Or. July 27, 1993), and Burlington 

Northern R.R. Co. v. First Interstate Bank, 96-548-JE, slip 

op. at 15-16 (D. Or. Dec. 6, 1996), I concluded that similar 

(though not identical) provisions concerning the hazardous 

waste disposal act, also set out in Ch_apter-466, do not create 

a private right of action_ I am satisfied that the reasoning 

in those decisions applies here as well, -and find Judge 

Stewart's analysis in the Union Pacific decision persuasive. 

I therefore recommend granting-the motion to dismiss the 

seventh and eighth claims based upon the absence of a private 

right of action. 

Given my conclusion that the Oregon Spill Response Act 

~oes not provide a private right of action, it is unnecessary 

to reach the question whether the Act applies retroactively. 

2) Motion to Dismiss CERCLA Claims (first and second claimsl 

a) Failure to plead costs incurred in compliance with 
national contingency plan 

Plaintiffs concede that their complaint does not allege 

that they have-incurred investigation and remediation costs in 

compliance with the national contingency plan, and agree to 

amend their complaint to CUre this defect. 

6 - FINDINGS AND RECOMMENDATION 
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b) Natural resouroe damages 
-

Under 42 U.S.C. § 9607(a)(4)(c), persons responsible for 

hazardous substances may be liable for damages caused to 

natural resources, "including the reasonable costs of 

assessing such injury, destruction, or loss resulting from 

such a release .••. " Liability for injury to such l:."esources 

is only to the United States Government, states, and Indian 

tribes. 42 u. S. C. § 9607 (f) (1) :- -

Plaintiffs concede that only a properl~ design~te4 

trustee may bring an original claim for natural resource 

damages. They contend that their natura~ resource damages 

claim is not barred, however, because theirs is a contribution 

cla~, brought pursuant to 42 U.s.c. S 9613(f) (1), which 

provides that any person may seek contribution "from any other 

person who is liable or potentially liable under section 

9607 (a) •••• II ~he problem for plaintiffs here is that the 

omitted portion of the quoted sentence cited adds that 

contribution may be sought IIduring or following any civil 

action under section 9606 of this title or under section 

9607(a) of this title." Here, no action for abatement of 

contamination-has been initiated pursuant to § 9606, nor has 

the federal gove~ent, a state government, or an Indian tribe 

brought an action pursuant to § 9607(a) to recover for natural 

resource damages. Under these circumstances, there appears to 

he no statutory basis for assertinq a contribution claim to 

recover for natural resource damages at this time. The motion 

7 - FINDINGS AND RECOMMENDATION 
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to dismiss plaintiffs' claim for contribution as to these 

damages should therefore be granted. 

3) Motion to Dismiss Plaintiffs' Claims Under Oregon 
Superfund statute (third through sixth claims) 

Defendants move to dismiss these claims on the ground 

that plaintiffs have not. alleged a sUfficient causal 

connection between the alleged re'lease or releases of 

hazardous substances and the response costs incurred. 

Plaintiffs assert that they have adeqUateiy alleged the 

requisite causal connection, but agree t~ amend their 

complaint ·'to. state causation even more clearly.·1 

4) Mot1on to Dismiss Third and Fourth Claims Under oregon 
Superfund statute 

In their third and fourth claims, plaintiffs allege that 

defendants are strictly liable pursuant to Or. Rev. Stat. 

§ 465.255. Defendants' contend that those who, like 

plaintiffs, are themselves liable under this section may not 

bring a claim under § 465.255, but instead are limited to 

claims for contribution under §§ 465.257 and 465.325(6). 

The parties ha~e cited, and I have found, no reported 

decisions of Oregon state cow:ts addressing this issue. 

However, in Catellus Dev. corp. v. L.D. McFar~and co., 910 

F. SUPPA 1509, 1516 (D. Or. 1995), Judge Jones concluded that 

S 465.255 "is lilnited to parties who are not themselves PRPs.·' 

Though they argue that they may properly seek contribution 

8 - FINDINGS AND RECOMMENDATION 
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under S 465.255, plaintiffs state that tney do not believe 

recovery under that section would differ significantly fro~ 

the recovery that is available under sections 465.257 and 

465.325, and indicate that they are "content to proceed 

under whichever statutory provision the Court deems most 

appropriate." In light of Judge Jones' analysis in Catellus, 

I recommend granting the motion to dismiss these cla~s. 

CONgLUS:rON 

Defendants' motion to dismiss (#9) should be GRANTED. 

SCBEDULI:NG OlU)ER 

The above Findings and Recommendation are referred to a 

united states District Judge for review. Objections, if any, 

are due May 20, 1999. If no objections are filed, review 

of the Findings and Recommendation will go under advisement 

on that date. 

A party may respond to another party's objections 

within 10 days after service of a copy of the objection. 

If objections are filed, r~view of the Findings and 

Recommendation wilt go under adviseme~t-upon receipt of 

the response, or the latest date for filing a response. 

DATED this 4 tb day of Hay, 1999. 

John 
U.s. 

9 - FINDINGS AND RECOMMENDATION 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jeny B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
forn1erly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

Civil No. CV99-41-JE 

REPLY MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS BY 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMP ANY, INC. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

I. INTRODUCTION 

Defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

("Beazer"), moved to dismiss each of plaintiffs' claims on the following grounds: 

1. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not provide a private right of action; 

2. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not apply retroactively to the historical 
contamination alleged in plaintiffs' complaint; 

Page I of9- Reply Memorandum in Support of Motion to Dismiss by Defendant Beazer East, Inc., 
Formerly Known as Koppers Company, Inc. 

PDXDOCS: I069-t56.1 MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
ATTORNtYS AND COUNSELORS AT LAW 

TELEPHONE ($0)) .:!1-'·SS58 
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3. Plaintiffs' first and second claims under CERCLA do not state a claim for 
which reliefrnay be. granted because they do not include an allegation that 
plaintiffs' response costs have been incurred in compliance with the National 
Contingency Plan; 

4. Plaintiffs' first and second claims under CERCLA fail to support a claim for 
natural resource damages because no private right of action exists for natural 
resource damages; 

5. Plaintiffs' third through sixth claims under the Oregon superfund statute fail 
to state a claim for reliefbecause plaintiffs have not alleged that their 
remedial action costs were caused by a release for which Beazer is 
responsible, and 

6. Plaintiffs' third and fourth claims under the Oregon superfund statute fail to 
state a claim for relief because plaintiffs, as liable parties, are limited to a 
claim for contribution under ORS 465.257 and 465.325(6)(b), and they are 
not entitled to assert a claim under ORS 465.255. 

Plaintiffs have conceded points 3 and 5 above and have agreed to amend their 

complaint. Accordingly, Beazer will not address these points in this reply memorandum. 

A. 

II. DISCUSSION 

Plaintiffs' seventh and eighth claims fail to state a claim for relief because the Oregon 
Spill Response Act does not provide a private right of action. 

Plaintiffs quote from only part of the relevant statute and then suggest that the 

quoted language does not limit liability so that it runs only to the state. The language omitted by 

plaintiffs, however, does l;rnit a right of action to the state only. The language plaintiffs omitted 

is the language in ORS 466.680: 

"( 1) If a person required to clean up oil or hazardous material under 
ORS 466.645 fails or refuses to do so, the person shall be responsible for the reasonable 
expenses incurred by the Department of Environmental Quality in carrying out 
ORS 466.645." 

24 That language grants only DEQ the right to recover cleanup costs from a liable party. Nowhere 

25 does the statute say that a private party may recover cleanup costs from a liable party-a glaring 

26 omission. 
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In contrast, when the Oregon legislature has wanted to create a private right of 

action for the recovery of cleanup <;osts, it has done so expressly: 

liThe following persons shall be strictly liable for those remedial action costs 
incurred by the state or any other person * * * _" ORS 465.255(1) (Oregon superfund 
statute) (emphasis added). 

Plaintiffs next argue that despite the fact that the legislature expressly limited the 

right to recover cleanup costs to the state, this court should interpret the Act as creating a private 

right of action so as to cre..::te an incentive for responsible parties to act quickly to clean up spills 

of hazardous materials. The simple answer to this public policy argument is that the Oregon 

legislature already provided the incentive that it believed was necessary in the form of a right of 

action by DEQ to recover cleanup costs and treble damages. ORS 466.680. 

Plaintiffs suggest that the Oregon courts are authorized to create a private right of 

action in order to carry out the policy of the statute, citing Stout v. Citicorp Industrial Credit, 

Inc., 102 Or App 637, 641, 796 P2d 373 (1990), rev denied, 311 Or 151 (1991). Stout and the 

cases on which it relies do not stand for such a broad proposition. The court in Stout rejected an 

attempt by the plaintiff to create a· private right of action, citing the Oregon Supreme Court's 

decision in Bob Godfrey Pontiac v. Roloff, 291 Or 318, 332, 630 P2d 840 (1981). 

In Bob Godfrey Pontiac, the Oregon Supreme Court said that the factors it will 

consider in determining whether to recognize a private right of action under a statute areas 

follows: (1) whether the plaintiff is a member of the class protected by the statute; (2) whether 

the harm is of the type intended by the legislature to be protected against; (3) whether there is an 

explicit or implicit legislative intent; and (4) ifno legislative intent is eviden.t, whether the policy 

giving birth to the statute supports a private right of action. 291 Or at 326. 

In the present case, plaintiffs' proposed new cause of action fails with respect to at 

least two of the elements identified by the Oregon Supreme Court in Bob Godfrey Pontiac. First, 

plaintiffs are not members of the class intended to be protected by the statute. The language of 
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1 the statute reveals just the opposite-plaintiffs are of the class of entities that the statute was 

2 intended to protect against, {lamely, those who allow spills of hazardous materials. 

3 Second, as set forth in Bob Godfrey Pontiac, the Oregon Supreme Court will not 

4 create a new cause of action if doing so would contradict explicit or implicit legislative intent. 
-

·5 291 Or at 326. As explained above, the legislature clearly spelled out in the Oregon Spill 

6 Response Act that only DEQ is entitled to recover cleanup costs from a party liable under the 

7 statute, in stark contrast to language used in other environmental statutes, such as the Oregon 

8 superfund. CompareORS 466.680 with ORS 465.255(1). 

9 Finally, plaintiffs, without any additional analysis, cite two trial court decisions 

10 allegedly allowing a private right of action under the Oregon Spill Response Act, and one 

11 U.S. District Court decision that supports Beazer's position that there is no private right of action 

12 under the Act. One of the state trial court cases cited by plaintiffs, Time Oil Co. v. Cummings 

13 Transfer Co., Lincoln County Circuit Court Case No. 971553, did not reach the issue raised by 

14 Beazer in this motion. Because the defendant in the Cummings Transfer Co. case did not raise 

15 the legal issue of whether there is a private right of action under the Oregon Spill Response Act, 

16 that issue was not decided by the trial court. (See Affidavit of Jerry B. Hodson, ~ 2.) 

17 The second trial court decision cited by plaintiffs, May-Slade Oil Co. v. Grinnell 

18 Corp., No. 9710-07933 (MuIt Cty Cir Ct. Jan. 22, 1998), does include a decision by the trial 

19 court that a private right of action exists under ORS 466.640, but without any explanation of the 

20 basis for this ruling. (See Plaintiffs' Response to Defendant's Motion to Dismiss ("Response"), 

21 Ex.l,at2.) 

22 In the third case cited by plaintiffs, City of LaGrande v. Union Pac. RR., No. CV-

23 96-11S-ST (0 Or July 18, 1997) (attached as Ex. 1), Magistrate Judge Stewart, after careful 

24 analysis, concluded that the Oregon Spill Response Act does not provide a private right of 

25 action. (See City of LaGrande, slip op at 21-23.) Magistrate Judge Stewart reviewed the 

26 
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1 language of the statute and concluded that the legislature had expressed its intent to limit a cause 

2 of action to claims by.the state of Oregon: 

"Given that the Chapter [466] is devoted exclusively to the powers and responsibilities of 
the DEQ and EQC, it would be anomalous to infer a private right of action for plaintiffs 
under that Chapter." City of LaGrande, slip op at 22. 

For the reasons cited by Magistrate Judge Stewart, and as explained above, no private right 

exists, and therefore plaintiffs' claims under the Oregon Spill Response Act should be dismissed. 

8 B. 

9 

Plaintiffs' seventh and eighth claims fail to state a claim for relief because the Oregon 
Spill Response Act does not apply retroactively to the historical contamination alleged in 
plaintiffs' complaint. 

10 Plaintiffs misinterpret and take out of context a portion of the legislative history 

11 relating to the Oregon Spill Response Act and therefore conclude that the Act was intended to 

12 apply retroactively. Plaintiffs' misunderstanding arises from plaintiffs' failure to recognize that 

13 the Act as originally passed was a part of a bill that included additional provisions related to 

14 funding for other programs. The language plaintiffs use to support their position of retroactivity 

15 is language that referred to a state matching fund that was created in order to allow the state to 

16 match federal funds made available under the Comprehensive Environmental Response, 
'. 

17 Compensation, and Liability Act of 1980 ("CERCLA"). CERCLA does address preexisting or 

18 . historical contamination, 50 it is not surprising to see backward-looking language in the 

19 

20 

21 

22 

23 

24 

25 

26 

legislative history relating to the CERCLA matching fund. 

For example, plaintiffs quote from Section 20 ofHB 2146, in which funding was 

made available for "potential and existing sites," and argue that therefore the Oregon Spill 

Response Act was concemed with historical releases of contamination. In point of fact, the 

quoted language, in context, refers to the state CERCLA matching fund, not the Oregon Spill 

Response Act: 

"SECTION 20. (1) The Comprehensive Environmental Response, Compensation 
and Liability Act Matching Fund is established separate and distinct from the General 
Fund in the State Treasury. All fees received by the Department of Environmental 
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Quality under section 19 of this Act shall be paid into the State Treasury and credited to 
the fund. 

"(2) The State Treasurer may invest and reinvest moneys in the Comprehensive 
Environmental Response, Compensation and Liability Act Matching Fund in the manner 
provided by law. 

"(3) The moneys in the Comprehensive Environmental Response, Compensation 
and Liability Act Matching Fund are appropriated continuously to the department to be 
used as provided in subsection (4) of this section and for providing the required state 
match for planned remedial actions financed by the federal Comprehensive 
Environmental Response, Compensation and Liability Act, P.L. 96-510, as amended, 
subject to site by site approval by the Legislative Assembly or the Emergency Board. 

"(4) Up to 15 percent of the moneys appropriated under subsection (3) of this 
section may be used for investigating and monitoring potential and existing sites which 
are or could be subject to remedial action under the federal Comprehensive 
Environmental Response, Compensation and Liability Act, P.L. 96-510, as amended." 
(See Response, Ex. 3, at 5, § 20 (emphasis added).) 

Similarly, plaintiffs take a quotation from the legislative history of the Oregon 

superfund statute out of context. Once again, the language quoted was actually referring to the 

CERCLA matching fund, not to the Oregon Spill Response Act: 

"As you may recall, the 1985 legislative assembly took a first step towards 
addressing the cleanup of abandoned or uncontrolled sites contaminated with hazardous 
substances. HB2146, passed by the legislature, created a CERCLA matching fund which 
would provide the required state match for federally-funded superfund cleanups. The 
first approved expenditure was for the required (at that time fifty percent) state match for 
cleanup of the United Chrome Products site in Corvallis. A CERCLA matching fee was 
established as the source of revenue for this fund. The CERCLA matching fee was set at 
$10 per ton of hazardous waste disposed of at the Arlington hazardous waste disposal site 
in Arlington. In addition, HB2146 provided that up to fifteen percent of the CERCLA 
matching fund could be used to investigate potential superfund sites." (See Plaintiffs' 
Mem. in Opp., Ex: 4, at 7.) 

Accordingly, the portion of the original bill relied on by plaintiffs simply does not 

relate to the Oregon Spill Response Act, but rather to a separate fund created for the purpose of 

matching federal funds under the federal superfund program. As the federal superfund program 

addressed historical contamination, the backward-looking language in the legislative history is 

appropriate when viewed in its proper context. 
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1 As set forth in Beazer's original memorandum, the portions of the original bill that 

2 do in f<let relate to the Oregon Spill Response Act contain language evincing a forward-looking 

3 statute dealing with prospective spills, not historical contamination. Therefore) the Oregon Spill 

4 Response Act should not be applied retroactively to the historical contamination at issue in this 

. 5 case, and plaintiffs' claims under the statute should be dismissed. 
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c. Plaintiffs' first and second claims under CERCLA fail to support a claim for natural 
resource damages. 

Without citing any caselaw, plaintiffs argue that the overwhelming caselaw cited 

by Beazer on the nonrecoverability of natural resource damages is distinguishable because 

plaintiffs in this case are making a claim for contribution for natural resource damages, rather 

than a direct claim for natural resource damages. Plaintiffs cite as authority for their position the 

contribution language contained in 42 USC § 9613. That language, however, is not applicable to 

plaintiffs. Section 9613(f)(1) states: 

"Any person may seek contribution from any other person who is liable or 
potentially liable under section 9607(a) of this title, during or following any civil action 
under section 9606 of this title or under section 9607(a) of this title." (Emphasis added.) 

There has been no civil action brought by the government for natural resource 

damages, and therefore plaintiffs' purported claim for contribution is speculative and premature. 

In essence what plaintiffs are really seeking is a declaration of liability for 

potential natural resource damages, a claim for which plaintiffs similarly lack standing: 

"A plaintiff who lacks standing to bring an action for natural resource damages recovery 
also lacks standing to bring an action for declaratory judgment regarding liability for 
future natural resource damages recovery." Borough of Sayreville v. Union Carbide 
~, 923 F Supp 67.1, 681 (DN] 1996). 

Consequently, plaintiffs' natural resource damage claims should be dismissed. 
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1 D. 

2 

Plaintiffs' third and fourth claims under the Oregon superfund statute fail to state a claim 
for reliefbecause plaintiffs, as liable parties, are limited to a claim for contribution under 
ORS 465.257 and 465.325(6)(b)' and they are not entitled to assert a claim under 
ORS 465.255. 

3 

4 Plaintiffs argue that, as liable parties, they are not limited to a claim for 

. 5 contribution under ORS 465.257, but rather, that they may bring a direct claim for cost recovery 

6 under ORS 465.255. TheJ argue that such a claim is contemplated by ORS 465.255(b). That 

7 subsection of the statute, however, merely provides that a liable party is not barred from seeking 

8 contribution from another liable party. The Oregon statutory scheme provides that a liable party 

9 may bring an action against another liable party for contribution pursuant to ORS 465.257, not 

10 pursuant to ORS 465.255. See ORS 465.257. Judge Jones reached this same conclusion in 

11 Catellus Development Com. v. L.D. McFarland Co., 910 F Supp 1509, 1516 (D Or 1995), a case 

12 that plaintiffs failed to address or distinguish. 

13 The case cited by plaintiffs, Cash Flow Investors, Inc. v. Union Oil Co., 

14 318 Or 88, 96, 862 P2d 501 (1993), as acknowledged by plaintiffs, does not address the issue at 

15 hand, but rather holds that attorney fees are not recoverable under the Oregon superfund law. 

16 Because plaintiffs are liable parties, they are limited to a claim for contribution. 

17 Accordingly, their direct claim for cost recovery under ORS 465.255 should be dismissed. 

18 

19 

20 
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III. CONCLUSION 

For the foregoing reasons, Beazer's motion to dismiss should be granted. 

Respectfully submitted this/? day of March, 1999. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 

~.~6):k~ 
Dean D eCh me, aSB No. 64025 
Jerry B.- Hodson, OSB No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME On. CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation. 

RECEiVED 

MAR 061999 

Mjlll~r. Na!·h. WIener 
Hager & Cr:rlsen • 

No. CV99-41-JE 

15 

16 

17 

PLAINTIFFS' RESPONSE TO DEFENDANTS' 
Plaintiffs, MOTION TO DIS:MISS . 

vs. 

ROPPERS COMPANY, INC, a 
18 Delaware corporation, and BEAZER 

EAST, INC., a nelaware corporation, 

Defendants. 

INTRODUCTION 

19 

20 

21 

22 

23 

24 

2S 

26 

Plaintiffs Time Oil Co. and Northwest Terminal Co. (collectively, "Time Oil") 

respectfully submit this memorandum in response to defendants' motion to dismiss Time Oil's 

complaint. 
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1 

2 

: 

A. 

ARGUMENT 

The Oregon Spill Re§ponse Act provides a private right of action. 

3 Defendants argue that Time Oil's claims under the Oregon Spill Response Act should be 

4 diSIllissed because that Act provides no private right of action. No Oregon appellate court has 

5 decided whether a private party may sue under the Oregon Spill Response Act. 

6 The Oregon Spill Response Act provides that Uany person owning or having control" 

7 over oil or a hazardous material "shall be strictly liable without regard to fault .. for the spill or 

8 release or threatened spill or release of the hazardous material. ORS 466.640. The express tenns 

9 of the statute do not limit that liability so that it runs only to the state. In fact, such a 

10 construction contradicts the obvious.public policybehin.d the Spill Response Act: to protect 

11 . human health and the environment through timely, appropriate cleanups. ORS 466.640 imposes 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

strict liability on two classes of people: (1) owners of hazardous material and (2) persons who 

have control of hazardous material. Multiple parties might be strictly liable for the same spill. 

In this case, for example, Koppers' contracts made it extremely clear that Koppers always 

retained ownership of all hazardous materials at Time Oil's property. Time Oil certainly has 

control of those materials now that they have been spilled on its property. Where two parties are 

strictly liable for the same release and both have a statutory obligation. to "immediately clean up" 

the release, 1. the first party to step forward is hugely penalized if it cannot recover any part of its 

costs from the other party. Essentially, this intetpretation of the statute sets up a state-sponsored 

game of chicke~ in which the first person to blink loses everything. Clearly, the legislature could 

not have intended to create such a disincentive for responsible parties to act quickly to clean up 

spills of hazardous materials.:2 

1 ORS 466.645(1). 

2 Defendants rely upon Judges Redden and Jelderk's decision in Cattelus Development v. 
L.D. McFarland Company. Ltd.. 1993 WL 485145 (D. Or. 1993), that no private right of action 
exists under Oregon's hazardous waste laws. ORS 466.205 imposes liability only to the extent a 
person "causes or pennits" the spill of a hazardous waste. This is completely different than the 
"strict liability without regard to fault" scheme ofORS 466.64Q and does not create the same 
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1 At least two Oregon trial courts have allowed a private right of action under the Oregon 

2 Spill Response Act. In May-Slade Oil Company v. Grinnell Comoration. No. 9710-07933, the 

3 Multnomah County Circuit court denied a motion to dismiss claims under ORS 466.640, finding 

4 that ORS 466.640 does provide a private right of action. See Order. Exhibit 1. In Time Oil Co. 

5 v. C]lmmings Transfer Co., No. 971553, the Lincoln County Circuit court found the defendant 

6 liable and awarded damages under ORS 466.640. See Findings of Fact and Conclusions of Law. 

7 Exhibit 2, p. 5.3
. As these collrts found, a reasonable reading of the statute is that it provides both 

8 a mechanism for the DEQ to require a reasonable and expedient cleanup as well as a means for 

9 injured property owners to recover costs they incur because of the release of a hazardous 

10 material owned by another p arty. 4 

11 Oregon courts infer a private right of action where necessary to cany out the policy of the 

12 statute. Stout v. Citicom Industrial Credit. .In!:4, 102 Or. App. 637, 641, 796 P.2d 373 (1990). A 

13 private right of action under the Oregon Spill Response Act is necessary for timely, protective 

1:4 cleanups of spills and releases ofhaza:rdous materials. 

15 B. The Oregon Spill ReSl'ouse Act a.wlies retroactively. 

16 Defendants argue that the Oregon Spill Response Act does not apply retr:oactively. It is 

17 clear, however. from the context of the entire legislation containing the Spill Response Act, th~ 

18 

19 

20 

21 

22 

23 

24 

25 

26 

disincentive for liable parties to act. 

3 Magistrate Judge Stewart reached the opposite conclusion in City of LaGrande v. Union 
PaclficRailroad Company (U.S. District CQurt for the District of Oregon No. CV96-115~ST). 

f. Defendants urge the Court to read the limiting phrase '<to the state only" or ''to the 
Department only" into the statute. Other parts of the Spill Response Act do in fact limit action to 
the Oregon Department of Environmental Quality. For example, only the DEQ may collect 
treble damages when the liable party fails to take appropriate cleanup action. ORS 466.680. The 
legislature elected, however. to omit the "to the department" language found in ORS 466.680 
from ORS 466.640. Such· an omission must be interpreted as intentional. Gardner v. First 
Escrow Com., 72 Or. App. 715,726,696 P.2d 1172 (1985) (omitted words are presumed to be 
intentional, unless the context clearly implies otherwise). Because the Spill Response Act was 
enacted to protect the environment, public health and public welfare, it shoul4 be construed 
broadly and in favor of a private right of enforcement. 
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1 the Act was intended to provide for the cleanup of sites in existence at the time the legislation 

2 was passed. See P.ortland General Electric Company v. Bureau of Labor md Industries. 316 Or. 

3 601,611.859 P.2d 1143 (1993) (at the first level of statutory analysis, court considers context of 

4 the statutory provision at issue. which includes other provisions of the same statute). Section 20 

5 ofHB 2146 (Oregon Laws 1985, Chapter 733), an appropriations provision not codified in the 

6 Oregon Revised Statutes. provides money to the DEQ for investigating and monitoring 

1 "potential and existing sites." ~ Oregon Laws 1985, Chapter 733, Exhibit 3. It would be 

8 absurd for the legislature to give the DEQ funds to investigate pre-Act sites but deny the DEQ or 

9 any other person the ability to require cleanup of those sites. 5 Indeed, the legislative history to 

10 the Oregon Superfund statute refers to lIB 2146 as "a first step toward addressing the cleanup of 

11 abandoned or uncontrolled sites contaminated with hazardous substances." Minutes, Senate 

12 Committee on Agricultural and Natural Resources, SB 122, February 20, 1987, Ex. B., p. 7 

13 (Exhibit 4), Ii 

14 Where possibl~ courts should construe statutes to be reasonable, workable, and 

15 consistent. McKean-Coffinan v. Employment Division. 312 Or. 543, 549, 824 P.2d 410 (1992). 

16 The only constnIction of the Spill Response Act consistent with all parts of the bill contailling it 

17 is that the Act applies to spills that happened before its enactment as well as after. Defendants' 

18 motion to dismiss Time Oil's claims under the Spill Response Act should be denied. 

19 

20 

21 

22 

23 

24 

25 

26 

5 Defendants argue that the legislature's use of the term "immediately" j,mplies that the 
statute is intended to regulate only future spills. Of course, the statutoxy obligation is to 
commence clean up "immediately" after the spill or release is discovered, which mayor may not 
be «immediately" after the spill occurs. See ORS 466.635. 

. 6 Defendants argue that, if the legislature had intended the Spill Response Act to apply 
retroactively. there would have been. no point in creating a "duplicative retroactive liability 
scheme under the Oregon superfund statute." Memorandum in Support p. 5 n.2. There is no 
getting around the fact that the Spill Response Act and Oregon Superfund are somewhat 
duplicative, even if only applied prospectively. The legislative history to Oregon Superfund 
makes it clear that Oregon Superfund was intended principally to provide the DEQ with 
additional funding to "ensure that the known abandoned and uncontrolled sites can be properly 
investigated and cleaned u.p," Id., p.8. 
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C. Time Oil will amend its cOJIll!laint to allege compliance with the National 
Contingency Plan. 

Time Oil's investigation and remediation of the Northwest Terminal under the DEQ's 

oversight is in compliance with the National Contingency Plan. Time Oil will amend its 

complaint to allege NCP compliance. 

D. Time Oil is entitled to assert a claim for contribution for natural resoUJ::.ce 
damagC(§. 

Defendants mistake Time Oil's claim for contribution for natural resource damages that 

may be assessed against Time Oil as a "claim for natural resource damages." Time Oil agrees 

that only a designated trustee may bring an original claim for natural resource damages. 

However. CERCLA clearly allows a responsible party to seek contribution for natural resource 

damages from other responsible parties. 42 U.S.C. § 9613(t)(1) provides: 

Any person may seek contribution from any other person who is 
liable or potentially liable under section 9607(a) of this title .... 

Section 9607(a)( 4)(C) includes natural resource damages among the liabilities responsible parties 

face in a CERCLA action. S~ction 9613(g)(3) ("Contribution'') provides that an action for 

contnoution for "damages" may be brought within three years of the date of a judgment, 

administrative order or judicially approved settlement. 'cnamages" are defined as "natural 

resource damages." 42 U.S.C. § 9601(6). And Section 9613(g)(1), "Actions For Natural 

Resource Damages," expressly refers to conuibution actions: ··Except as provided in paragraphs 

(3) [Section 9613(g)(3)] and (4), no action may be commen~ed for damages .... " 

Time Oil's potential1iability for natural resource damages is far from an academic 

question in this case. In connection with the federal Environmental Protection Agency's 

prospective listing of approximately six miles of the Willamette River at Portland Harbor· 

(encomPassing the Time Oil facility at issue in this case) on the National Priorities List, the 

National Oceanic and Atmospheric Administration is completing a Preliminary Natural 

Resources Survey, the first step in assessing natural resource damages. The U.S. Fish and 

Page 5 - PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION TO 
DISMISS 

900~ 
"·",V""9''''t,...nflt'\91nC;''''''''n/~'''U'll , 

HSVN 113TIIJIl SSTO t~~ COSQ. ZT :OT 66/g0/CO 

BZT0104(e)012755 



.. 

1 Wildlife Service and the National Marine Fisheries Service have also expressed to EPA and to 

2 the DEQ their intentions to assess natural resource damages. Time Oil is entitled to seek 

3 contribution for these damages, and defendants' motion to dismiss should be denied. 

4 E. Time Oil will amend its complaint to allege causation under Oregon Superfimd. 

5 The releases for which defendants are liable caused Time Oil to incur response costs. 

6 Time Oil believes it has alleged this causal connection, but Time Oil will amend its complaint to 

7 state causation even more clearly. 

8 F. Time Oil is entitled to bring claims under ORS 465.255. 

9 Defendants argue that Time Oil Co. and Northwest Terminal. Co., as the owner and 

10 operator of the facility at issue in this case, are precluded from bringing a claim under ORS 

11 465.255. ORS 465.255(5)(b) expressly contemplates such claims. Although Oregon courts 

12 have not addressed this issue directly. the Oregon Supreme Court has stated in ~cta that private 

13 parties may seek contnbution under ORS 465.255. Cash Flow Investors. Inc. v. Union Oil Co. 

14 ofCalifomia. 318 Or. 88,96,862 P.2d 501 (1993) (holding that "remedial action costs" do not 

15 include attorney fees incurred by a private party "in a successful contribution proceeding under 

16 ORS 465.255 ... "). Oregon trial courts do. in fact award contribution for remedizl action costs 

17 under ORS 465.255. Exlu.1>it 2, p. 5. 

18 Oregon courts allow private partie~ to seek contribution under ORS 465.255. In this 

19 case. however, Time Oil does not believe that its recovery under ORS 465.257 and ORS 465.325 

20 would differ significantly from the recovery allowed by ORS 465.255. Time Oil is content to 

21 proceed WIder whichever statutory provision the Court deems most appropriate. 

22 

23 

24 

25 

26 
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1 CONCLUSION 

2 For all of the foregoing reasons, defendants' motion to dismiss should be denied. 

3 Dated: March 5. 1999. 

4 . SCHWABE, Wll..LIAMSON & WYATT.P.C. 
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FILED 
JAN 22 I!J98 

Mw Circuit Courts 
ttlomah COunt., a 

'r, regen 

4 IN THE CIRCUIT COURT OF THE STATE OF OREGON 

5 FORTHECOUNTYOF~~TNOMAH 

6 IvLAY-SLADE OIL COivrPANY, 

7 

8 vs. 

Plaint:i:f£: 

9 GRJNrjUL CORPOR..!\TION, a Delaware 
corporation. HEATON STEEL & 

10 SUPPLY, INC., an Oregon corporation. 
and USTIvIAl'i INDUSTRIES, INC., a 

11 Delaware corporation. . 

12 Defendants. 

No. 9710-07933 

ORDER 

13 This motion came before the court on defendants Usnnan Industries, Inc. and Grinnell 

14 Co!poration's motions to dismiss on the 15th day of January, 1998, before the Honorable Ellen F. 

15 Rosenblum. Plaintiff appeared through its attorneys, Nancy M. Erne and Corey 1. Parks; 

16 defendant Ustman Industries, Inc. appeared through its attoP.ley. John Ashworth; defendant 

17 Grirmell Corporation appeared through its attorney, Stephen G. Leatham; and defendant Heaton 

18 Steel & Supply, Inc. appeared through its attorney, Julie M. Van Handel. Th~ court having 

19 reviewed all of the parties' written submissions and having heard oral arguments and being fully 

20 advised in the premises, now, therefore, 

21 IT IS HEREBY ORDERED: 

22 1. Motion 1Al as to plaintiffs claim for gross rregligence is denied. The court did 

23 grant leave to replead to add additional allegations regarding licensing issues; . 

24 2. Motion 1A2 as to plaintiff's claims pursuant to ORS 465.255 and 465.325 is 

25 denied; 

26 3. Motion lA3 as to plaintiffs claims pursuant to ORS 465.325 is denied; 
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1 4. Motion lA4 as to plaintiff's claim pursuant to ORS 466.640 is allowed in part and 

2 denied in part. The court finds that DRS 466.640 does provide for a private right of action and 

3 denies the Illotion on that basis. However. the court allows the motion for the putpose of 

'4 requiring plaintiff to amend with additional allegations as to the issue of ownership or control of 

5 the various defendants; 

6 

7 

5. 

6. 

Motion lAS is denied as to plaintiff's claim for ind~ty; and 

Motion 2 regarding plaintiffs statw; as realparty in interest is denied. 

8 1. Plaintiffwill file an amended complaint on or before January 21, 1998. 

9 DATED this ~ day ofJanuaxy. 1998. 
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SUBMITTED BY: 

~/~~~~Q 
! Ellen F. Rosenblum 

Circuit Court Judge 

SCHWABE, WILLIAMSON & WYATT 

Br. C~, J~o,L-
Nancy M~Jf]e. OSB 90257 \ I . 
Corey J. arks, OSB 96386 
Of Attorneys for Plaintiff 
May-Slade Oil Company 
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4 
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6 

1 

8 

9 

CERTIFlCATE OF SERVICE 

I hereby certify that on the ~day of Januaty, 1998, I served the foregoing 

(proposed form of)' ORDER on the following parties at the follOwing addresses: 

John P. Ashworth 
BuIlivant Bailey Pendergrass & Hoffman 
300 Pioneer Tower 
888 SW Fifth Avenue 
Portland, OR 97204 

Stephen G. Leatham 
Heurlin, Potter & Leatham 
610 Esther Street, Suite 225 
P.O. Box 611 
Vancouver, WA 98666-0611 

John A. KnOx. 
Williams, Kastner & Gibbs 
4100 Two Union Square 
601 Union Sstreet 
Seattle, WA 98109 

Donald A. Loomis 
Loomis & Holland 
801 E. Park Street 
Eugene, OR 97401 

10 The HoJJ.. Ellen Rosenblmri. 
Circuit Court Judge 

11 528 Multnomab. County Courthouse 
Portland, OR 92704 

12 

14 

15 

by mailing to them a ttue and correct copy thereof, certified by me as such. placed in sealed 

envelopes addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with pOstage prepaid. 
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cmcurr COURT 17th JUDICIAL DISTRICT LINCOLN COUNTY 
POBOX 100 

Charles P. Littlebales 
Circuit Judge 

Patricia M Dost 

NEWPORT, OR, 97365 
Phone: (541) 2654236 

Fax: (541) 265-7561 
INTERNET: Charles.P .Littlehales@STATE.OR.US 

April 21. 1998 

. SCHWABE, WILLIAMSON & WYATT. P.C. 
Attorneys at law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
POR1LAND OR 97204-3795 

Ronald J. Clark 
BULUV ANT, HOUSER, BAJLEY 
Attorneys at Law 
888 S.W. Fifth Avenue, Suite 300 
PORTLAND OR 97204-2089 

Re: TIME OIL CO., a WA corp. 115. CUMMINGS TRANSFER CO., an OR corp.l#971553 

Dear Counsel: 

After reviewiI!g my notes and the exhibits of the trial, the pleadings and documents in the 
file, and the parties closing argumen:ts and rebuttals, I am finding for the Plaintiff Time Oil 
Company. Although there was evidence of slight preexisting contamination, the 'court is of the 
opinion Time Oil Co. cleaned it up prior to the 6-20-98 spill. 

My findings and conclusions are that Steve Matthew, in his excavation ofilie tanks prior to 
the spill, found only minor contamination, and it was cleaned up. When he arrived on 6-20-96, there 
was gas coming from the tanks (an oil ~, I assume to be 55 gallons. was half- full of gasoline 
from draining the tanks until they stopped overflowing). There was also a clear stain on the asphalt 

. and a strong odor of gas. When test holes were drilled, there was "hot gasoline" on top of the ground 
water, nor something that would come from a slow accumulating 40 year pollution problem_ 

There is no question in my mind that Time Oil made it clear to Cummings they wanted a test 
delivery and they wanted it while theu- employees were present so they could supervise the test 
Cummings apparently failed. to notify their driver, or he was tired and missed or ignored the request. 
The driver clearly' would have discovered upon his arrival the appearance of a test site, and he 
ignored it. When the tanks overflowed, and I am of the opinion the overflow was substantial, the 
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driver just shut off the load and took off, leaving a potentially dangerous inflammable situation, as 
well as an environmental disaster. It is clear the gasoline see~ into the soil and someone is going 
to have to clean it up, as the Pacific Ocean lies not too far to the West. 

The past remedial cleanup costs are established at $44,902.36. The future costs will be 
substantial, but have not been established. Cummings, for the reasons stated earlier, is responsible 
for 100% of the cleanup costs. 

The court will adopt the "PROPOSED FINDING OF FACT AND CONCLUSIONS OF . 
LAW" submitted by the Plaintiff. The Plaintiff may prepare a Judgment and cost bill, and submit 
them to this court. 

es P. Littlebales, Circuit Court Judge OSB#69106 
1 Jth Judicial DistrictILincoln County 
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4 IN THE cm.curr COURT OF TIlE STATE OF OREGON 

5 F.OR THE COUNTY OF LINCOLN 

6 TIME OlL CO., a Washington corporation, 

7 

8 vs. 

Pla.int:i.ff. 

9 CUMMINGS TRANSFER CO., an Oregon 
corporation, 

10 

11 
Defendant. 

No. 971553 

PROPOSED FlNDINGS OF FACT AND 
CONCLUSIONS OF LAW 

12 Plaintiff Time Oil Co. submits the following proposed findings of fact and conclusions of 

13 law pursuant to ORCP 62. 

14 FINDINGS OF FACT 

15 1. Plaintiff Time Oil Co. is the owner of a gasoline service station in Newport, 

16 Oregon known as the Agate Beach Marl<et and Deli. 

17 2. Time Oil's Agate Beach service station has four underground storage~. Two 

18 of the underground storage tanks store regular unleaded gasoline. a third tank stores mid-gtade 

19 unleaded gasoline, and the fourth tank stores premium. unleaded gasoline. The regular unleaded 

20 tanks are 6,000 gallon tanks, and the mid-grade and premium tanks are 5,000 gallon ta.nks. 

21 3. On June 17, 18 and 19, 1996. Time Oil employees were performing maintenance 

22 work. on the undergroood storage tanks, including the installation o{ product level sensing 

23 equipment and the replacement of the lines between the tanks and the dispensers. To do this 

24 work, Time Oil's employees excavated trenches aI'ound and over the tanks and lines. 

25 4. Time Oil's employees expected to com.plete their maintenance work the morning 

26 of June 20, 1996. To make certain tha.t the connections and fittings were tight, Time Oil 
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1 scheduled a test of the tanks for 10:00 a.m. on June 20, 1996. The tank test requu-es that the 

2 tanks be brim full of gasoline. Additional gasoline is then poured into a tube inserted into the fill 

:3 end of the tank to exert pressure Oll the contents of the tank and associated piping. 

4 5.' Time Oil ordered a delivery of gasoline from the defendant, Cnmmjngs Tnmsfer 

5 Co., for the test. Time Oil instructed the defendant that the gasoline was for a tank: tes4 that the 

6 gasoline was to be delivered at 10:00 a.m., and that the delivery was to be supervised by Time 

7 Oil employees. 

8 6. When Time Oil's employees left the Agate Beach service station the evening of 

9 June 19, 1996. the open excavations around the tanks and lines showed no evidence of 

10 contamination. When Time Oil's en1ployees left the station that evening, they secured the 

11 construction area with cones, flagging tape and free Stmding barricades. 

12 7. At approximately 3:30 a.m. o~June 20,1996, an employee of the Defendant 

13 anived at Time Oil's Agate Beach service station.to deliver gasoline (or the tank test. 

14 Defendant" s employee was then 70 years old and in the 10th hour of a shift during which IJ,e took 

15 no breaks. Defendant's eroployee drove through the banicades and flagging tape securing the 

16 construction site and commenced unsupervised delivery of gasoline into. three of the eXposed 

17 underground storage taJJks. 

18 8. Defendant's truck carried mid-grade and regular unleaded gasoline. Defendant's 

19 truck carried at least 148 gallons more gasoline than the total available capacity in the regular 

20· unleaded and mid-grade ~ at the Agate Beach service station. Based upon the driver's 

21 measurements of the gasoline in the tanks, the driver should have ,known that the gasoline in his 

22 truck would not fit in the three underground storage tanks he intended to fill. In particular, the 

23 truck held over 400 gallons Olore mid-grade gasoline than the driver calculated could fit in the 

24 mid-grade tank. 

25 9. Nonetheless. the driver emptied all of the gasoline in his truck into the two regular 

26 unleaded and one mid-grade tank, over filling all three tanks. 
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1 10. Defendant's Fuels Handling Procedure Manual reCtuired the employee ·either to 

2 clean up the spill or to call 911 and report the spill. DefenCiant's employee did neither. 

3 11. Time Oil employees discovered the spi~ about 7 a.m.. the morning of June 20, 

4 1996. Time Oil reported the spill to the Oregon Department of Environmental Quality C'DEQ") 

5 and immediately began excavating all accessible contaminated. soils. However, Time Oil was 

6 unable to excavate all of the contaminated soil. 

7 12. Gasoline spilled by the D.efendant has contaminated groundwater beneath the 

8 tanks. The levels of contamination exceed Oregon cleanup standards. Gasoline is present as free 

9 product on the groundwater. Benzene levels in groundwater are up to 7,000 times the acceptable 

10 level ·The DEQ's rules require that free product and benzene in the groundwater be removed. 

11 13. The evidence does not establish that groundwater contamination at the Agate 

12 Beach service station is attributable to any prior release of petroleum at the serVice station. The 

13 evidence does not establish that the reme<:lial actions required to address the groundwater 

14 contamination or the costs of those remedial actions are attributable to pre-existing 

IS contamination at the site. 

16 14. Under the oversight of the Oregon DEQ, Time Oil bas proceeded in a reasonal?le 

11 and logical fashion to investigate and clean up the contamination. 

18 15. To date, Time Oil has incurred $44,902.36 in remedial action costs attributable to 

19 Defendant's spill of gasoline at the Agate Beach service station. These costs are reasonable. 

20 16. Time Oil will incur at least $328,500 in future remedial action costs attributable to 

21 Defendant'.s spill of gasoline at Time Oil's Agate Beach service station. 

22 17. Defeo.d.ant has made no meaningful effort to participate in response or remedial 

23 actions at the Agate Beach service station. . 

24 CONCLUSIONS OF LAW 

2S 1. On October 1, 1997, the Court held that defendant Cummings Transfer caused, 

26 cantn"buted to or exacerbated a ~elease o.f a hazardous substance, namely petrole1lll1, at Time. 
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1 Oil"s A~ate Beach service station. Defendant Cummings Transfer is therefore strictly liable for 

2 all retnedial action costs at the Agate Beach service station. The Court has granted Time Oil a 

3 declaratory judgment finding Defendant strictly liable for future remedial action costs, as well as 

4 those costs Time Oil bas already incurred. 

5 2. The relati'Ve culpability or negligence of the liable persons is a relevant fact for the 

6 Court to consider under ORS 465.257(1). Defendant Cummjngs Transfer failed to exercise 

7 reasonable care under the circumstances presented on June 20, 1996, failed to meet the relevant 

8 ~ of care in its industl}' in its delivery of gasoline at the Agate Beach station on Jmle 20. 

9 1996, and failed to follow its own po~ci~ and procedures regarding the'delivery of gasoline at 

10 the Agate Beach station on June 20, 1996. Defendant was ~gligent in spilling gasoline at the 

11 Agat~ Beach station on June 20, 1996. On the other hand, Time Oil acted with reasonable-care 

12' under the circumstances and was not negligent. The factor of the relative CUlpability or 

13 negligence of the liable person weighs against the defendant Cummings Transfer. 
. , 

14 3. The 3ll1ount of hazardous substances contributed to the facility is a relevant factor 

15 for the court to consider under ORS 465.257(1). Defendant CUIIlI)1ings Transfer spilled a 

16 w:inini~ of 148 gallons of gasoline at the Agate Beach service station on June 20, 1996. No 

11 credible evidence of prior contamination has been. presented. The factor of the amount of 

18 hazardous substances contnbuted to the facility weighs against the defendant Cummings 

19 Transfer. 

·20 4. The degree of cooperation by the liable persons with the government or with 

21 persons who have a financial interest in the facility and the extent of the participation by the 

. 22 liable person in response actions at the facility are relevant factors for: the Court to consider under 

23 ORS 465.257(1). Time Oil has fully cooperated with the DEQ. Time Oil is taldng logical, 

24 reasonable steps to address the defendant's spill of gasoline at the Agate Beach station. 

25 Defendant has not cooperated with Time Oil and has made no meaningful effort to participate in 

26 remedial action at the Agate B each service station. The factors C?f cooperation and participation 
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1 weigh against defendant aJrnmjngs Transfer. 

2 5. The economic benefit derived by the facility from the acts or omissions that 

3 resulted in a release is a relevant factor for the court to cousider under ORS 465.257(1). Time 

4 Oil has derived no economic benefit from the spill. In fact, Time Oil has incurred substantial 

5 expense to investigate and clean up the spill. The factor of the economic benefit derived by the 

6 facility from the acts or omissions that resulted in a release weighs against the defendant 

7 Cummings Transfer. 

8 6. The quality of evidence concerning liability and equitable shares is a relevant 

9 factor for the court to consider under ORS 465.257(1). Time Oil presented high quality 

10 evidence. Two of the defendant's fact witnesses presented testimony at trial that was contrary to 

11 their testimony in pretrial depositions. Defendant's laboratory data contains multiple errors and 

12 is entitled to little. if any, weight. One of defendant's expert witnesses. ~les Getter, is the 

13 person responsible for the erroneous lab data. Dr. Getter's testimony was inconsistent and is 

14 entitled to little weight. Defendant's other expert. Dr. Bruya, offered opinions outside ofills area 

15 of expertise. Those opinions are entitled to little weight. The quality of the evidence weighs 
. . 

16 against the defendant Cummjngs Transfer. 

17 7. Defendant CUID»,!jngs Transfer owned or had control of oil spilled at the Agate 

18 Beach service station. Under ORS 466.640, Defendant is strictly liable for all damages Time Oil 

19 has incurred or will incur to investigate or clean up gasoline contamination at the Agate Beach 

. 20 service station. 

21 8. Under ORB 465.255,465.257,465.325 and 466.640, Defendant Olmmings 

22 Transfer is liable to Time Oil for $44,902.36 in past remedial action costs. 

23 

24 

25 

26 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify lli;at on the lOth day of April, 1998, r served the foregoing 

3 PROPOSED FlNDINGS OF FACI' AND CONCLUSIONS OF LAW, on the following party at 

4 the following address: 

5 Ronald I. C1.arlc 
Bullivant, Houser Bailey, Pendergrass & Hoffman 

6 300 Pioneer Tower 
800 S.W. Fifth Avenue· 

7 Portland, Oregon 97204-2089 

8 by hand delivering to him a. true and correct copy thereof: certified by me as such, placed in a 

9 "sealed envelope addressed to him at the address set forth above. 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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OREGON LAWS 1985 Chap. 733 

~unt contributed by that person or political couunit-
tee. _ 

(C) More than $60 to a political eoIDDlittee support
ing or opposing both a candidate for state-wide office or a 
state-wide measure and a candidate for other than state
wide office or a measure other than a state-wide measure. 
and the total amount contributed by that person or 
politic:a.l ~lIUDittee. 

The statement ~y list as a single item the total 8lll0Wlt 
of other contributioDB. but ahall specify ho'N those contri
butioDB were obtained. [AB wed in. thi4 paragraph, "oddr
ess· includes street number. and TWme or rtLI'al route 
number, city and state.] 

(b) Under expenditures, all expenditures made, show
ing the amount and pwpose of each. Each expenditure in 
an amount of more than $50 ahall be vouched. for by a 
receipt or canceled check or an accurs.te copy of the 
receipt or check. A statement filed. under OM 260.058, 
260.063, 260.068 or 260.073 shall list the IWlle of any 
pen;on to whom expenditures were wade totaling $100 or 
more. and the total amount of all expenditule$. 

(c) Separately, all contnbutions made by the candi
date or political committee to any other candidate or 
political coDUllittee. 

(d) All loa:us, whetheJ.' repaid or not, 1Il8.de -to 
the candidate or politicel committee. The state
ment shall list the name and address of each person 
shown as a cosigner or guarantor on a loan and the 
8.lJ1ount of the obligation undertaken by each 
cosigner or guarantor. The stateDlent also shall list 
the name of the lender holding the loan. 

(2) Anything of value paid for or contributed by any 
person shall be listed as both a contribution and Wl 

expenditure by the candidate or committee for whose 
benefit the payment Ot contribution was made. 

(3) Expenditures made by an agent of a political 
committee on behalf of the committee shall be reported in 
the same manner as if the expenditures had been made by 
the committee itself. 

(4)·.As used in this section, ".ddress" incl~des 
street llnmber and name or rural route nUlIlber, 
city 8l1d state. 

SECTION 6. ORS 260.993·i,S atnended to read: 
260.993. (1) Except as provided in subsections (2) to 

(6) of this section, violation of any Pl'Ovlsion of this 
chaptet is a Class A mi$demeanor. 

(2) The penalty for violation of ORS 260.532 is 
limited to that provided in subsections (5) and (7)ofthat 
section. 

(3) Violation of ORS 260.555, 260.575, 260.615, 
260.645 or 260.715 is a Class C felony. 

(4) Violation of ORS 260.J05 is a Class B misde
meanor. 

1(5) Violation. of DRS 260.585 is a: Class C misde-
meanor.] - . 

EXHIBIT 

[(6)] (5) VlOlation of ORS 260.560 or 260.685 (l) is 
punishable by a fine of not more than $250. 

[(7)] (6) Violation of any provision of Oregon RevUed 
Sta.tu~ relating to the conduct of any election or to 
nominations, petitions, filiDg M any other matter prelimi
nary to or relating to an election, for which no penalty is 
otherwise provided, is punishable by a fine of not more 
than $250. 

SECTION 7. ORS 260.585 is repealed. 
~~roved by the Govuuor July 13, I986 
~ in the omce oC Secretaty of State J..,Iy 15, 1985 
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Be It Enacted by the People of the State of Oregon: 

SECTION 1. As used in sections 1 to 20 of this Act: 
(1) "Barrel" means 42 U.S. gallons at 60 degrees 

Fahrenheit. . 
(2) "Cleanup" meaDS the containment, collection, 

removal, treatment or disposal of oil or luwudous mate
rial; ,ite restoration; and any investigations, monitoring, 
surveys, testing and other information gatberlDg required 
or conducted by the department. 

(3) "'Cleanup costs" means all costs associated with 
the cleanup of a spill or release incurred by the state, its 
political subdimion or any person with written aptJrowl 
from the department when implementing ons 459.685, 
468.800 or sections 1 to 20 of thi$ Act. 

(4) "CoInDllssion" means the Environmental Quality 
Commission. 

(5) "Deparlment" means the Department of Environ
mental Quality. 

(6) "Du-ector" meaIl$ the Director of the Department 
of EnviroIlDlental Quality. 

(7) "Huardous material" means one of the following: 
(a) A material designated by the comm.issiDn under 

section 6 of this Act. 
(b) Hazaidous \ll8Ste as defined in ORS 459.410. 
(c) RadiQactive waste and material as defined in ORS 

469.300 and 469.530 and ra.dioactive substances a.s 
defined in ORS 453.005. 

(d) Communicable disease agents as regulated by the 
Health Division under ons chapters 431 and 433. 

(e) Hazardous au'bst/mCes designated by the United 
States En1J'ironmenUll Protection Agency under section 
311 of the Federal Water Pollution Control Act, PL. 
92-500, as amended. 

(8) "Oils" or "oil" includes gasoline, crude oil, fuel oil, 
diesel oil. lubricating oil, sludge, oil refuse and any other 
petroleum related product. 
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(9) "Person" means an individual, tru8t, firm, joint 
stock company, eorporation, partnezahip, association, 
munieipal corporation, political subdivision, interstate 
body, the state and any agency or commissio'Q thereof and 
the Federal ~ent and any agency thereof. 

(10) *Remedial action" means a petmanent action 
taken to prevent or minimize the future spill or release of 
oil or hazardous w.aterlal to prevent the oil or hazardous 
material frODl migrating and causing substantial danger 
to present or future public health, safety, welfare or the 
environment. "Remedial action" includes but is not Hm
ited to: 

(8) Actions taken at the location of the spill or release 
such as storage, confinement, perimeter protection usiIIg 
dikes, trenches or ditches, clay cover, neutTalization, 
cleanup of spilled or released 'oil or huardous materials. 
recycling or reuse, diversion, destruction, 8egTegation oC 
reactive wastes, dredging or e~cavation, repair or IlfPlace
ment of leaking containers, collection of leachate and 
runoff. onsite treatment or incineration. provision of 
alternate water supplies, and any monitoring reasonably 
required to assure protection of the public health. safety, 
weliat'e or the environment. 

(b) Offsite transport of oil or hazardous material. 
(e) The storage, treatment, destruction or secure 

disposal offsite of oil o~ h1lza.rdous material under section 
11 of this Act. . 

(11) -lleportable quantity" means one of the follow-
ing:. . 

(a) A quantity designated by the conunission under 
section 5 of this Act.. 

(b) The lesser of: 
(A) The quantity designated for hazardous sub~ 

stances by the United States Environmental Protection 
Agency pursuant to section 311 of the Federal Water 
Pollution Control Act, PL. 92.500, as amended; 

(B) The quantity designated for hazardous waste 
undu DRS chapter ~9; 

(0) Any quantity of radioactive material, radioactive 
sublStance or radioactive. waste; 

(D) If spilled into waters of the state, or escape into 
waters of the state is likely, any quantity of oil that would 
produce a visible oily slick, oily solids, or coat aquatic life, 
habitat or property with oil. but excluding norwal dis
charges from. properly operating marine engines; or 

(E) If spilled on land, any quantity of oil over one 
barreL 

(e) Ten pounds unless otherwise designated by the 
. commission under section 5 of this Act. 

(12) "Respond" or "response'" means: 
(a) Actions taken to monitor, assess and evaluate a 

spill or release or threatened spill or release of oil Or 
hazatdous material; 

(b) FiI8t aid. rescue or medical services, and fire 
8llppression; or 

(c) Containment or other action, appropriate to pre
vent, minimize or mitig8.te damage to the public health, 
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saf~, welfare or the enviromnent which may result from 
a spill or release or threatened .spill or .release if action is 
not taken.. . 

(13) "Spill or release- means the discharge depaBit, 
injection. dumping, spilling, emitting, rtllea$ing, leaking 
or placing of any oil or bazardous'material into the air or 
into or on any land or waten! of the state. as defined in 
DRS 468.700, except sa ·authorized by a permit iaued 
under ORS chapter 454, 459, 468 or 469 or federal law or 
while be, atored Ot used for ita intended purpose. 

(14) ThJ:eatened spill or release" means aU or haz. 
ardous material is likely to escape or be carried into the' air 
or into or on any land or waters of the state. 

SECTION 2. Subject to policy direction by the 
commia.sion, the department may: 

(1) Conduct and prepare independently or in coopera. 
tion with others, studies, investigations, research and 
progl'atnS pertaining to the containment, collection, 
removal or cleanup of oil and hazardoU$ material 

(2) Advise. cotl8Ult. participate and cooperate with 
other agencies of the state, political 81Jbdivisions other 
states 0; the Federal Government, in respect to any 
proceedings and all matters pertaining to responses, 
remedial a.ctiOIlS or cleanup of oil and haurdoUlJ material 
and financing of cleanup cOSts, including ndioactive 
waste, materials and substances otherwise subject to ORS 
chaptets 453 and 469. 

(3) Employ peISonnel, including specialists, consul
~ts and hearing officers. purchase materiab and sup
piles and enter into contracts with public and private 
p~es n~cessazy to carry out the provi$iQJl8 of5ections 1 
to 20 of this Act. 

(4) Conduct and supervise educational programs 
about oil and ~ material, including the prepara
tion and distribution of infonnation regarding the con
tainznent, collection, remQval or cleanup of oU and 
hazardous material. ' 

(5) Provide advisory technical consultation and serv
ices to units of local gOvernment and to state agencies. 

(6) Develop and conduct demoI1$tration programs in 
cooperation with units of local government. 

(7) Perform ell other acts necessary to carty out the 
duties, powers md responsibilities of the departtnent 
under sections 1 to 20 ot this Act. 

SECTION 3. Nothing in sections 1 to 20 oftlris Act 
is intended to grant the Env1ro~enta1 Quality Commis~ 
sion or the Department oIEnvimnmental Quality author~ 
ity over any radio8.ctive substance regulated. by the Health 
Division under ORS ·chapter M>3. or any ttdioactive 
waterial or waste regulated by the Department of Energy 
or Energy Facility Siting Council under DRS ehaptet: 469. 

SECTION 4. (1) In accordance with the applicable 
provisioD$ of ORS 183.310 to 183.550, the Environm.ental 
Quality Commission ,hall adopt an oil and hazardous 
material emergency response muter plan consistent with 
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the plan adop~ by the Interagency Hatard Communica4 

tiotlS Co\Ulcil pursuant to the provisions of chapter 696, 
Oregon laws 1985 (Etaolled House Bill 3005), and after . 
coNUltation with the Interagency Hazard ComIllunica
tiona Council, the Oregon State Police, the Oregon Fire 
Chiem Association .ud any other appropriate agency or 
organization. 

(2) The m.aster pw. adopted under subsection (1) of 
this section shall include but need not be limited to 
provisioll4 for ongoiDg training programs fOf local govern
ment and state agency employes involved in response to 
spills or Ielea5ea of oil and haurdous material. The 
department may coordinate its 'baining progrcuns with 
emergency'response training programs offered by local, 
state and federal agencies. co1lUl1unity colleges and 
institutes of higher education and private industIy in 
order to reach the Dl8%imum nUDlber of employes, avoid 
UDDeCeSSIUY duplication and conserve limited training 
fuDds. 

SECTION 5. In accordance with applicable provi
sions of ORS 183.310 to 183.550, the coumrlssion may 
adopt rules including but not lUnited to: 

(1) Provisions to establish that quantity of oil or 
hazardou8 material spilled or released which shall be 
nported under .eetion 7 of this Act. The coIIUDission may 
determine that one single quantity shall be the repottable . 
quantity for any oil or ba:tardous material, ~gardless of 
the medium illto which the oil or hazardous material is 
spilled or released. 

(2) Establishing procedUI'e$ for the issuarice. modifi
cation and termination of permits. orders. collection of 
recovuahle C03ts and filing of notifications. 

(3) Any other provision consistent with the provi
.ions oftbis Act that the COInIIlissiotl considers necessary 

. to carry out this Act. . 

SECTION 6_ (1) By rule. the conunission may 
designate as a hazardous material 8Jly element. com
pound. mUture, eolution or substance which when spilled 
or Ieleased into the air or into or on my land or waters of 
the state may present a substantial danger to the public 
heilth, safety, welfare or the enVU-On:me.nt. 

(2) Before designating a substance as hazudous 
material, the commission must find that the hazardous 
material. because of its quantity, concentra.tion or p~. 
teal or chemical characteristics may pose a present or 
future hazard to human health. safety. welfare or the 
environment when spilled or released. 

SECTION;". Any petsOn owning or haWlg control 
over any oil or huardous tnaterial who bas knowledge of a 
!spill or release shall immediately notify the Emergency 
Management Division as soon as that persQD knows the 
spill or release is a reportable quantity. 

SECTION 8. Any person owning or havin~ control 
over any oil or hazardous material spilled or released or 
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threatening to spill or release shall be strictly liable 
without regard to fault for the spill or release or threat
ened spill or release. However, in any action to recover 
damages, the penon shall be relieved from strict liability 
without regard to fault if the person can prove that the 
spill or release of oil or hazardous material was caused by: 

(1) An act of war or sabotage. or an act Qf God. 
(2) Negligence on the part of the United States 

Government or the State of Oregon. 
(3) An act or omission of a third party witho\1t tegard 

to whether any such act or omission was or was not 
negligent. . , 

SECTION 9. (1) Any person liable for a spill or 
release or threatenedspUl or release under section 8 of this 
Ad $hall homediately clean up the spill or telease under 
the direction of the department. The department may 
require the responaible person to undertake such investi
gations, 'monitoring, 81ll'Veys, testing and other informa
tion gathering as the department considers necessary or 
appropriate to: 

(a) Identify the existence and extent of the spill or 
release; 

(b) Identify the eource and nature of oil or hazardous 
tnaterial involved: and 

(c) Evaluate the extent of danger to the public health, 
safety. welfare or the environment. 

(2) If any person liable l.U1der section B of this Act 
do" not iJ:nmediate]y commence and promptly aIld ade
quately complete the cleanup, the departInent may clean 
UP. or contract for the cleanup of the spill or release or the 
threatened spill or release. 

(3) Whenever the department is authorized to act 
under subsection (2) of this section. the department 
directly or by contract may undertake such investiga
tions, monitoring, surveys, testing and other information 
gathering as it may deem appropriate to identify the 
existence and exteJ;lt of the spill or release, the sOUtce and 
nature of oil or hazardous material involved and the 
extent of danger to the public health, safety, welfare or the 
envirOnDlevt. In addition, the department directly or by 
contract may undertake such planning, fiscal, economic. 
eIlgineering and other studies and investigations' it may 
deem appropriate to plan and direct clean uP actions, to 
recover the costs thereof and legal costs aIld to enforce the 
provi-3ions of this Act. 

. SECTION 10. (1) If the commission finds that a 
proposed. remedial. action cannot meet any of the require
ments of bRS chapter 459 or 468 or any rule adopted 
under ORS eb.apter'l59 or 468, the commission may issue 
a variance. 

(2) The coDllllission tnay issue a variance under 
8Ublsection (1) of this section if 

(a) Special conditions exist that render strict com
pliance unreasonable, trurdeIlSOme ot' impractical; 
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(b) Strict compliance would. result in ~tial 
delay or preventing a remedial action from bemg under· 
t8ken;or . 

(e) The public health. safety, welfare and the enVIron
ment would be protected. 

SECTION 11. The direetor may allow a peI'$On to 
store, treat, destroy or dispose of ofIBite oil or buarclous 
material in lieu of other remedial action if the director 
determines that 

(1) Such actions are more cost effective than other 
temedial actions; or . . 

(2) Are llecessary to protect the public health, safeo/, 
welfare or the envirolWlent from ~ present or potential 
risk. whkh may be created by further exposw:e to the 
continued presence of oil or hazardous PlAterlal. 

SECTION 12. (I) In order to determine the need for 
response to a spill or release or thre~~ned lIPill. or release 
underthis Act. or enforcing the pl'OVlSlOllS of this Act, any 
penon who prepares, manufactures, P~8fi, pack.ag~s. 
stores, transports, handles, uses, applies. treats or dis· 
pa.es of oil or hazardous waterialshall, upon.the request 
of the department: 

(a) Fumish information relating to the aU or ha2. 
azdous material; and 

(b) Pennit the deparlment a.t all reasonable .times to 
have· access to and COPY. records relating to the type, 
quantity. etorage locationg· and haZ8l'ds of the oU Or 
hazardous 1Il8.teria1. 

(2) In order to carry out subsection (1) of this section, 
the department may enter to inSpect at reasonable times 
any establishment or other place where oil or hazardous 
material ia present. 

SECTION 13. (1) In order to determine the needful" 
. raponse to a $pill or release aT threatened spill or release 

lUlder this Act, any person who prepares, manufactures, 
proceS6e5, packages, stores, transpom. handle., ~s, 
applies. treats or disposes of oil or hwtrdous material 
shall, lJPOn the NqUest of any authorized local ~overn
ment official. permit the official at all reasonable t1ID.es to 
have access to and copy. records relating' to the type, 
quantity, storage locations and hazards of the oil or 
hazardous material. . 

(2) lu order 00 carry out subsection (1) afthis section 
a local gQveIlUII.ellt official may enter to inspect at ~n
able times any establl$hment or other place where oil or 
ha:tardous material is present. 

(3) As used in this section, "local goveI1lIQ.ent oIficw." 
includes but is not limited to an officer. employe or 
tepmleD.tatille of a county. city, fire department. fire 
district or police agency. 

SECTION 14:. (l) The Oil and Hazardous Material 
Emergency Response and Remedial Action Fund is estab
lished separate md distinct from the General Fund in the 
State Treasuzy. As permitted by federal court decisions. 

federal statutory requirements and administrative deci
sions, after payment of associated legal o;penses, moneys 
not to e~ceed $2.5 million received by the State of OregOn 
from the Petrolewn Violation Escrow Fund of the United 
States Deparf;znent of Enel'gY that is not obligated by 
federal requirements to existing energy programs shall be 
paid into the State Treasury and credited to the fund.. 

(2) The State Treasurer &hall invest and reinvest 
moneya in the Oil and Hazardous Material E.tnergeney 
RupoIlSe and Remedial .Action Fund in the ~er 
provided by law. . i 

(3) The moneys in the Oil and Hazardous Material 
Emergency Response and Remedial Action Fund are 
appropriated continuously to the Departznent of Environ
menW Quality to be used iu the manner deacribed in 
section 15 of this Act. 

SECTION 15. Moneys in the Oil Blld Hazardous 
Material EmergenCy Response and Remedial Action 
Fund may be used by the Department of Environmental 
Quality for the fonowing pmposes: 

(1) Training loea} government employes involved in 
respOJlSe to spills or tele81le$ of oU and hazardous material. 

(2) Training of state agency employes involved in 
respOIl$e to spills or releaSes of oil and hazard01JlS material. 

(3) Funding actions and activities authorized by sec· 
tiOll 9 of this Act, ORS 459.685, 468.800 IUld 468.805. 

(4) PrOviding for the general administration of sec
tions 1 to 20 of this Act including the purchase of 
equipment and payment ofpenonnel costs of the depart· 
ment or any other state agency related to the enforcement 
of this Act. 

SECTION 16. (1) If a person required to clean up oil 
. or hazardQUS IDaterial. under section 9 of this Act fails or 

ret'use$ to do 80, the pel'$On shall be responsible for the 
reasonable ~nses incurred by the department in carry
ing out section 9 of this Act. 
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(2) The department shall keep a record of all expenses 
incurred in canying out any cleanup projects or activities. 
authorized under section 9 of this Act. incltlding charge:a 
for services performed and the state's equipment and 
materials utilized. 

(3) Any persoll who does not wake a good faith effort 
to clean up oil or huardous material wheu obligated to do 
so under section 9 of thi!s Act shall be liable to the 
department for damages not· to exceed three times the 
amount of all expenses incurred by the department. 

(4) Based 011 the record compiled by the department 
under subsection (2) of this ~on, the commission shall· 
make a finding and enter an order against the peIm)n 
described in subseCtion (l) or (3) of this section for the 
amount of daIDages, not to exceed treble damages, and the 
expenses inCUI'l'ed by the state in carrying out the acti~n 
authorized by this section. The order may be appealed m 
the manner provided. for appeal of a contested case order 
under ORS 183.310 to 183.550. 
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(5) If the axnount of state incurred es:penses I1lld 
damages under this section are not paid by the responsible 
person to the department within 15 days after receipt of 
notice that auch expenses are due and owing. or, if an 
appeal u filed within 15 days after the court renders its 
decision if the decision a.ffirms the order. the Attorney 
General, at the request of the director, aha1l bring an 
action in the name of the State of Oregon in a court of 
competent jurisdiction to tecOve~ the amount specified in 
the notice of the director. 

SECTION 17. (1) In addition to any other penalty 
provided by law, any person who violates e. provision of 
sections 1 to 20 of~ Act, or any rule or order entered or 
adopted. under sections 1 to 20 of this Act, IIlAY incur a 
clvil penalty not to exceed $10,000. Each day of violation 
shall be consideRd a separate offense. 

(2) The civil penalty authorized by subsection (1) of 
thia $eCUoJl ahall be established. imposed., collected and 
appealed in the same maIUler 88 civil penalties are estab· 
lished, imposed. collected and appealed under ORS 
468.090 to 468.125, except that a penalty ooUeeted under 
this section shall be deposited. to the fund established in 
section 14 of this Act. 

SECTION 18. Violation of a provision of this Act or 
of any rule or order entered or <Uiopted under this Act a 
punishable, upon conviction, by a fine of DOt mol'e than 
$10,000 or by imprisoIWlent in the county jail for not 
more than one year or both. Each day of violation shall be 
considered a separate offense. 

SECTION 19. (1) Except as provided by subsection 
(2) of this SeetiOD. beginning on Janwuy I, 1986, every 
penon who opera~ a facility for the purpose of disposing 
of hazardous waste or PCB that is· subject to interim 
atatua or a lic:t!IL$e issued under ORS 459.410 to 459.450 
and 459.400 to 459.690 shall pay a monthly huardous 
waste man&gement fee by the 45th day aftet the last day 
of each IX1OD.th in the am01.Ult of $10 pet dry-weight ton of 
haurdoua waste or PCB brought into the facility for 
treatment by incinerator' or for di6posal by landfill at the 
facility. Fees unde~ this section shall be calculated in the 
same manner as provided in section 231 ~f the federal 
Comptehensive Environmental Response, Com.pensation 
and Liability Act, P L. 96-510. as amended. 

(2) When the balance in the Comprehensive Environ:
mental RespoQ8e, Compensation and Liability Act 
Matclrlng Fund established in section 20 of this A~ 
reaches $500,000 minus 8IIY moneys approved for obliga
tion under subsection (3) of section 20 of this Act, 
payment of fees under subsection (1) of this sectiOJl shall 
be 8\Ulpended. Payment of fees shall resume upon 
approval of funds by the Legislative Assembly or the 
Eme~gency Board to the department sufficient to 
decrease the balance in the fund to $150,000 or lower. 

(3) If payment of fees is to be suspended or resumed 
under subsection (2) of this section. the department shall 
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give reuonable notice of the SU8pension or resumption to 
every person obligated to pay a fee undel' subsection (1) of 
this section. 

SECTION 20. (1) The Comprehensive Envilon
mental -RespoJlse, Compensa.tion and Liability Act 
Matching Fund is established separate and distinct from 
the ~neral Fund in the State Treasmy. All fees received 
by the Department of Environmental Quality under sec
tion 19 of this Act shall be paid into the State TreasUIy 
and credited to the fund. . 

(2) The State Treasurer may invest and reinveSt 
moneys in the Comprehensive Environmental Response. 
Compensation and Liability Act Matching Fund in the 
mannerp~ by law. 

(3) The moneys in the Comprehensive EnviroDIIlen
tal RespoI1$e, Compensation and Liability Act Matching 
Fund are appropriated continuoUBly to the department to 
be used 88 provided in subsection (4) of this section and 
for prOviding the 'tequired state IIU\tch for planned 
remedial actions financed by the federal ColDPrehensive 
Environmental Response, Compensation and Liability 
Act, P.L. 96-510, as amended, subject to site by !Site 
approval by the Legislative Assembly or the Emergency 
Board. 

(4) Up to 15 percent of the moneys appropriated 
under sub$ection (3) of this section. may be used for 
investigating and monitoring potential and existing sUes 
which are Ot could be subject to remedial action undel'the 
federal Comprehensive Environmental Response, Com
pensation and Liability Act, P.L. 96-510, as amended. 

SECTION 21. DRS 401.025 is amended to read; 
401.025. As used in OIlS 401.()15 to 401.1057 401.260 

to 401.325 a;o.d 401.355 to 401.580, unless the context 
requires otherwise: 

(1) "Administriltor- means the Admini$Uator of the 
Emergency Management Division. 

(2) "Beneficialy" has the meaning given that term in 
OM 656.005 (3). 

(3) "Division'" means the EmergencY Management 
DiYi$ion of the Eucuti'le Department. 

(4) "EmergencY' includes any man~made or natural 
event or circumstance causing or threatening loss of life, 
injury to person or property, human suffering or financial 
loss, and includes, but is not liJ:nmd to, fire, explosion. 
flood., severe weather, drought, earthquake, volcanic 
activity, spills or releases of oil or [other stlbsta~es1 
hazardous material as defined in section 1 of this 
1985 Act, contamination, utility or transportation 
emergencies, disease, blight, infestation, civil distur
bance, riot, sabotage and war. 

(5) "Emergency managetnent ~ncy" meanll an orga
nization created and authorized under ORS 401.015 to 
401.105,401.260 to 401.325 and 401.355 to 401.580 by the 
state, county or city to provide for and assure the conduct 
end coordiDation of functions for comprehensive emer
gency program management. 
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(6) "Emergency program tnaI1agement" includes all 
the tub and activities necessary to coordinute end 
maintain an emergency services system including, but not 
limited to. program c1evelopment, fiscal management, 
coordination 9tith nongOvernmental agencies and organi
zations, public information, personnel training and devel
opment and implementation of exercises to test the 
sy.rt.eni. 

(7) "'Exnergency program manager" means the person 
administering the e1lletgency manageIV.ent IlgetlCY of a 
county or city. 

(8) "'Emergency service agency'" means an organUa.
tion within a local government which penOrIIl$ essential 
'5errices for ~ public's benefit prior to. during or follow
ing an emergency. This includes, but is no~ liIllited to, 
orpnizational wUf:$ within local govermnents, such lUI 

lawenforeement, fire control, health. tnedica1 @d sanita
tion servi.ceIs, public works aIld engineering, public infor
mation and communications. 

(9) "'Emergency service worker" means an individual 
wbo, under the direction of an emergency service agency 
or emergency management agenCy, perfoI'DJ.$ em.ergency 
&entices and: 

(8) Is a ~red volunteer or independently volun~ 
teen to serve without compensation and is accepted by 
the division or the emergency management agency of a 
county or city; or 

(b) la a member of the Oregon National Guard 
Reserve acting in $UPport of the emergency seIVices 
system. 

(10) "Emergency serW:es" includes those activities 
prtWided by state and local government agencies with 
eDJergeUCY operational respoD$ibilities to prepare for and 
CSJ:rrY out any activity to prevent, minim;y,e, respond to or 
recover from an emergency. These activities include, 
without limitation, coordination. preplanDing, training, 
interagency liaison, fire fighting, [hazardous .ubsttlllce 
management] oil or hazardollS material spill or 
release clean up as defined in section 1 of this 1985 
Act, law enrol-cement. medical. bealth and sanitation 
services, engineering and public works, search ~d rescue 
activities. warning and public information, damage 
assessment, administration and fiscal 1l18.l18gement, and 
those measures defined as "civil defense" in $ection 3 of 
the Act otJanwuy l2, 1951, P.L. 81-920 (50 U.S.C. 2252). 
. (11) "ExDergency services system- means that system 
composed of all agencies and org~tions involved in 
the coortfulated. delivery of emergency services. 

(12) "Injury" means any personal il1jury sustained by 
an emergency service worker by accident, dlseaae or 
infection arising out of and in the course of emergency 
services or death resulting proximately from the perform-
ance of emergency services. . . 

(13) "'Local government" means any governmental 
entity authorized by the laws of this sta~ 

(14.) "Magar disaste~ means any event defined as a 
"major disester" hy the Act ofMp.y 22, 1974. P.L. 93-288. 

(15) "Search and le3CUen me8ll$ the acts of searching 
for, rescuing or recovering, by JJleaIl$ of ground or marine 
activity, any person who is lost,. injured. or lci1led while out 
of doors. However, -search and rescue" does not include 
air activity in con:flict with the a.ctivities carried out by 
the Aeronautics Division of the Department of Transpor
tation. 

(16) "'Sheriff" means the chief law enforcement officer 
ofa county. 

SECTION 22. ORS 468.070 is aznended to rea.d: . 
468.070. (1) At any time. the department may refuse 

to issue, Dlodify, suspend. nwoke 'or refuse to renew any 
permit ·issued P\1NWmt to ORS 468.065 if it fiDds: 

(a) A xnaterial misrepI'e8entation or false statement in 
the application for the permit. 

(b) Failure to comply mth the conditiona' of the 
pernrlt. 

(c) Violation of atI,Y applicable (provisronl provi
sions of this chapter or sections 1 to 20 of this 1985 
Act .. 

(d) Violation of any applicable rule, standard or order 
of the commission. 

(2) The department may modify any permit issued 
PUJ"Suant to ORS 468.066 if it finds that modification 1$ 
necessary for the proper acbninistration, implementation 
or enforcement oftbe provUiODS of ORS 448.305, 454.010 
to 454.040. 454..205 to 454.255, 454.405, 454.425, 454.505 
to 454.535,454.605 to 454.745. sections 1 to 20 of this 
1985 Aet and this chapter. 

(3) The procedure for modification. suspension, 
revocation or re1\.usal to issue or renew shall be the 
procedu;-e for 8. contested C3-Se as provided in ORS 183.310 
to 183.550. 

SECTION 23. ORS 468,810 is repealed. 

SECTION 24. (1) In addition to and not in lieu of 
any other appropriation or moneys made avai1able by law 
or from. other sources, there hereby is appropriated to the 
Department of Environmental Quality, for the bienniwn 
beginning July 1, 1985, out of the General Fund. the SUDl 

of $200.000 for the pmpoS8S described in section 4, 
subsection (3) of section 9 of this Act and section 15 of 
this Act. 

(2) In addition to the uses allowed under section 15 of 
this Act. when the commission detezmiDes that a suffici· 
ent amount of m.oneys is available from IIloney5 in the Oil 
and Hazardous MAterial Emergency Respon!3e and 

. Remedial Action Fund Cl'eS.ted in section 14 of this Act, 
but not later theA six months a:ftel' the receipt of such 
funds, the commission first shall reimburse the General 
Fund, without interest; in an 8.D1OUI1t equal to the amount 
~m the General Fund appropriated under subsection (1) 
of this section. 

Approved by the Governor July 13. 1985 
F~d in the oCfia! of S~ oC State July 15. 1985 

1688 Exhibit ---=.3~_~ __ 
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I hereby certify that on the 5th day of March. 1999, I served. the foregoing 

PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION TO DISMISS on the following 

parties via U.S. mail, postage prepaid, at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancotp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 

Patricia M. Dost 
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.. ~ F~::~!l B~~l4~~S 
0111 No. _;:..u~IXoI--" - PI!1).t"l -=_'-~I ~l r-::-~-
Esi'lbit OCl~a .A?nE'tA $(2 
Pr ... nt.cS by _.l.o1o,/i4:!.;.....Ll.""-~a.. ____ ~-

Department of Environmental Quality 
" 

at t S.W. SIXTH AVENUE. POR1'L.ANC. OREGON 972<U PHONE (503) 229-5696 

INTRODUCTION 

n:31'DD1t "" 

BUO~ '":;"" • 

J!I 

I)tPlR'n£HT OF ERVlllCIII£JITAL QlW.IT% 

l'EBRU1Y 20. 1987 

QI 

SEN AT!. BILL 1 22 

l-IR. CHAIII}oIJ.N. K:KBtRS OF 'tHE COMHI"r'TE£. '1'1UNt 'leo FO" 'tHE OPPOfl'TUNITl TO 

APPEAR BEFORE. IOU TODAl' UX:UDIHC sa, 22. FOR THt Jl.£CORtl, I AM FRED HA}:SSN, 

DIRECTOR OF THE DEPARTHZHT OF EHVIJIQU£NU1.QUALlTl. \/nH t£ TODAY IS AL 

OOODHAN, H.J.NAGElt OF OUR RDiEDIAl. ACTION SEctION. 

SB122 WOULD PROVIDE TKE STATE OF OREXial \iITIl nu~ CA PA SILUI TO INVESTIGATE 

AND CLEANUP SITES COOTAHIlUTED "\lITIl IIAZ.AROOUS QIDllCALS, IHCLUPINCi 

CONTAMINATIOn CAUSED Bl LEAlS FHO,", UIIDERGROOND TAN)':S. 

TillS BIl.L IHCl..UtlE..<; 11IRtE ,,"-JOR PROVISIONS: 

• 1. AUTHc:nl:r.s 'rUE ['I£r,,"r!o!F.NT 1'0 OVY.RSEF. OR CONDUCT INn-!;TlGATICIl!: Allll 

.- c _: .. 

r.lEAtIU l'S C'F C01~ '; AUI N ATl::['I !jIU:Z \JlIlCIi Ani::: Not ~1.1C 11'1:1-: nm Tlm n:l'flll,L 

EXHIBI'l 
-1-

Exhibit _---:....'1---
Page ------'/1---- Of ..J...I...lo-1 _ 
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2. I.UnlORI1I:i IJICK£J.SED nr.s 1'0 norID! rlJJJCCU,l. SJl"Pon taR 'l'Hl STAT!' S 

CalDOcr ARD OV£IlSIQHt OF !ITE nrvrsTlaltIDIf ~n ct.EJlIUI' ACTIVItIES. 

3. mf1B1.ES 'nlE DtPlUl£Ml' 'rQ CURt OUT '!HE JESPOfSDlLrUu ~tn1.tsRED 

FOR STATES tnmEll 'nit RUV'l'HOmZD tEDP.lL SJP£RnJllt) PJ(OORAM (WA) 

IRa.UDIHO ACCESStHO nit !lEV LtmNC UK'DUGttOOHD STORACiE TANI (LtJS'l') 

CLEANUP FUND. 

lH 'tODAY'S WORLD. WE ~JOY HUY CaHiDtER ROOOers WleH M1lCE OJ! UVES 

USlER AND KORE P1.E..ASANT. 111£ notCC'l'lOH IND USE Of HANl OF THESE 

I'ltoDUcts, HO'JtvE:R, CARRIES SCJ£ B1JHI.lI nll.:m 1Jll) 'EMVnaU£N'UL JUSK. t1AHY 

PRoDUctS 'Wt USE. SlCH AS CASOLM. HOUSEH01.D C1.El.HU$ AN'Ll l'£STIClDES, . 
CONTUN HA7.AROOUS SJBSUNCES. IN APVITlON. HUAttDOOS SJBSTlNCES ARE USED 

IN !liE HA.llUrACTURlHC OF .1 NUKlER or CQiSnER PlIOOOtTS. 1M \985, KIlt ntAN 

~2 tm.LION POUNt)S Or HAUJlDOUS \USTJS 'WDiE CENERAtED IN ORECal. 

UNFORTUNATELY. SCJ-lE HU~DOUS SJBSUNc:&S VERE IHPRO!'£RLl USED QR DISPOSED 

OF IN THE PAS'!. tHESE SUDST~CES CUI POSE" VARIETY OF HtALnt RISKS (SEE 

ATUCUt£ll'I' I). SB122 ADDRE'Ssts !HE LlXiACIES OF PAST IKPROPER VAStE 

HANDL!NG A~D IIAZARDOUS SJUSUNl.t: DISPOSAL PRACTICES BY INDUSTRIAL AND 

COH~k CI AL ~CTIV IT 1£S IN CREam. THt [\]1.L WOOLD ALLOW ORECClI 1'0 EHBARY. 

\l peN /l !:YSTEHAT leU-FORT TO; 

Exhibit __ L/-~ __ _ 
Page ?-' Of / I 
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CCllOOc:r PRELiHlJlARt ASsr.sStU'tS at THE TBllU1S TO fDBLIC 1tUL'IH, 

YEl.FJ.RE, SAFETI .un tHE D~IICJ(l£Jt'f POSEn at THtsE snES i. 

nRFORM COHPRiltDlSIVE SITZ DlvtzTIQI.UOHS It StIts WEI!. CCIITlKIJUTIOJl 

1.5 SUSl'tCttD OR CQ(URt£D; lRD 

o TO llHIli:RTA.D:'tKt a.WUP OF Snr.s AT WICH ~ .RESroHSIELE KRSQ( IS 

BUl:ftUPT'. IHSOl.VEXT. ClImet!E. ID£K~l) Oil IS <rrHtlWIS£ UNlBLE OR 

UKWD.J..IHG 'to UlU: OUT Tat tG:CESSUl C1.E1RUP (JDiElJtll) ActIONS. 

$8122 lS .. NEEDED COMP1.EMENT TO OREXlCJl'S IXlStlliG 1Ul.Jll))QUS lUStE 

tu.lIAG~lIt PJtOCillAM, lUnfOftntD!t tsE Erl. UlIDER 'DIt !'EDE1\lL U3CD~CE 

ctWS!RVAnOH ~D RECOVERY ACT nCRA'. OUR)lCU .PRo:iJU." SEts C1lT PROPER 

METHODS FOR f.IA.N.tC:INC HAZARDOUS WlSTES eDIERA-TEl) 'rOllA! AND IN 'mE FUTlJRE • 

HOWEVER, It DOES HO! IN t()ST CASts, COVtR ·P1ST PRACTICES.· $S122 VOOLD • 

ProlNNiNC IN 1980 t 'mE EPA, A.CTINC UlIDtR "!'HE nllEUL SU-PEHFUHD l'ROORAM. 

His. W.1NTUHEO A LIST OF' Sl1'ES WICH ElTHEJi AlIE CaI'f'IR!1£D TO Bf.: 

CONTAMINATED BY JU7.,AJHlOUS mBSTAllCF.S OR. Dut TO ~NO\lN PAST COloJt£HClA1.. OR 

INDUS'l'RlAL ACTl~I'tiES JoT -tHE.SITES. ME S'l'HClICLT SUSPECTED 1'0 BE 

CONTAMINATED. TillS LIST liAS 01l0\lN AS HJRE AND HaRE. SITES IlAVE BEDI 

IrENTlFU:D. CUllREJ'Itl.'t. HORE nu.N lW.O llUNORED ORECal r.n£s ARE 00 E?A's 

LIS':". 1'1.t:A!'.f. tlOn: nih! A1.THOllClI nCJt-W: OF 'tH~E SITts· a.l-:~L'f ARt: 

l"l').faAH1IUTtW, IInl1~S ARE LI~E.D FOR ~UDl NOT DF.CAUSr. OF KNOWN 

rUUHKltaTloU 'lilT 1.~:r.AUSF. A I\US1NI-:SS Willen WAS LOCATED \'N 'nIE I'RO!'F.RTY. FOIl 

f.XAt~·L,I~, l~ TIlE ill'l-: 01," I'll:: lUtss W11l'~11 1I1r.TonICA LU AN['I UATlOtn.lIDE lIAn~ 

- ~-
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USUl.ntI XI CQc'tut:tllnII S1tJ:S. U con or 'filE CDJIUXT 1.%.31' I.S lHCLODED III 

.tTUCB!£Ht lI.) 'to ~n, I" UD l)!Q JUS CQlI)QC'Ul) PIIl.na:J(~I ~.!!SS~Hts 

It '5& OJ! 15 P!ltCPT OF tH1S1 SITES. or DUE 15',' UA lIS cala.unED tHAT 

.. 0 fUlITHEK .!CTIOII IS nC:Z:SSUI At UIS 'l'DC roll 59 urr:s. - BOWftD, ,SITE . ..-
U'f!5'tlO1TIORS IJtI PlKtlua 01 o.~"a aT !'II! lDU.llIDO 95 SInS. 

llIZ,I'IIOKALLY. MJRE 'n51l1 50 srns ""IT .1 P1!ELIHnllllI 1!!!ESSJ.£!It OF THE 

Wl'JER tat FEDERAL SJPE1tFUNt> PJOlKAM, EPJ. usts 1 IlI.'rIOH1L PRt01lI'IY LISt 

(HPl.) AS 'IRE BASIS '1'Q lUOClt! nDEJU.1. IIlREYS FOft :Sl'rE UVES'rlC1'fIOKS AND 

, Cl"EJJIUP. I. SItE WleB BIS UCE1Vn A Plln.IMIHA.Rl ASS!SSJ£NT MAl THtH BE 

ZVALU1TEl> Bl EP1 FOR tnOS'ORE Pl'1'HWlIS. asIHa A WAllD RANUNO SlSTDi 

(RRS) • tHE SIT!: IS ASS 10 KED I. SC:CRE WIeR IS n~DE:D TO REfLECT 'tHE 

llt'u,'tn£ DECREE or 'UBLlC BtALni .ufD EHVlIaU£H'rAL nt~EA'TS POSED B1 1"HAT 

SITE. EPA. HAS Di.TERHINEtl THAt J. SCORE or 28.5 (ON I. SCALE or 0 TO 100) IS 

REQUIRED FOR A SITE TO aE NOMINATED TO TH£ NATIONAL PJtIORIl'I LIST. MP1.. 

SITES 'THEN J3ECOI£ ELICISLE TO REctlvE n:DEUL SUPERf1lNO CLEANUP JoX)HE1S IF 

tliE JlESPONSIB1.E PARTY DOES »lOT VOl..UNT.l1I11.1 eARU OUT "mE a..ElNUP. 

AS Of JANUARY 1981, lPPROXlHAT£l-Y 950 SItES HAVE BED; P1..~CED ON OR I'ttoPO!:En 

FOil INCLUSION ~ ntE' Npt,.. TH~RE ARE FOUR ollECa~ snr.s ~ EPA t IS ~NATIONAL 

PRIORITY LIST -- COUL~ (?ORTLAND), MARTIN-~RIETTA (TME DALLES), UNITED 

. CItRO~ PRODUCT~ (CORVAl-LIS) I AND TE1..E{\Yll£ WA,H CHA.NG (AUlANT). JlECENTL1, 

EPA f'ROPC:OtD TO API) I.. FIFTH CRECCIf SITE -- A1.1...lEt'J plot-TINe (rOnTLANO) -. TO 

THE NP!... (SEt ATTAClltf:N!S 1 II ANt' 1V.) 

~030 
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.... "" .~...-"", 

.~:. ~ .. tt :D I« OnllOR 'DlJ.'r tim Hl.lottn or 001 i;~ftt - . .. . . ".".. ...... • ... :-:r' • . tto~""".. • 

• 
' BAnOIu.L ,noun. "1'Il:tS tJO~ I~ tED •. ftO~~ •. ~~~~ ~~ .jJ(J! ~O. 

SlnlIFIClHT PaBLIC BUl.tH OR J2CTllanellT.Il. SJ.%dts A! D!S! 1It!!. '. IT 

'. 

o 

.' .. " '0 

'mE VOltST sntS III tHE coumI. . .--

=sal22 liOOLD 11J..al THE S'UT! 'l'Q EHS:JRE 1Hlt IEE%£D lHVEStlQATIOHS ARD 

CLUllUPS 1t M~ ... PL Sl'US ARE nCfWtLY IlrrUntl liD CUU!D OOT to 

COHPt.ETIOH. AT KkHl srn.3 WE UrEct' 1 R£5fQ1snJ..£ PdT! Vn.L CCHDUcr THE 

ID1!:Jl1AL lC!lONS. 'IH ~E c:a.SD. bEQ CVDsm~~ VIlJ.. BE REntD to ENSCRt • 
" ... :' ~~:~: ... : . . 
...... !.: .. 

• • -, J" 

- ..t;. .. 

CI PltOP£R MJHrrOUH~ 'TEa!HIQUES ARt lISED: ' . 

...... 
o QUALIFIED PERS~HEL ARE EKPl.OYEDI 

o DATA CATHE:RED IS VALl!), COHl't.nE, UD REPRESENTATIVE OF THE SITE 

CON DIT ION S; 

o STATE CLEANUP REXlUIRfnNTS ARE .ll>ENT'trlEP. 

o Q.UNUP ALT£RNATrH~ ~E CIV~ DUE CONSIDERATION; 

o Atl APPRot'nHTE c..F.ANUP ACTlON l~ SELECI'ED, CARRIED OUT TO COMPLETlON 

tlNn fo\OllltonED Fon IT:> EfrtCTIVEl:ESS. 

IaI 031 

. . 

: i 
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.. ··.i 
- .... ' ~.,r" ~~ COHPLITI "OelS!, nCH S1"U DUCOYP'I tuoaaa arrCUMQ or 'tHE 
.::?-. :i..~ .. . .... " ... 

• ' • _ - ,~wrup SISTD4, CAlC un nOH "nrC '!'O ,!l'~', ~~ ~I~ ~AI~~ , 

.. .. ;::'.:.:.. .. . ". .. .. : .. 
",:..:;' -', UD! D.E taltl.KtilUD arr~. ,BOVIVD. - VKUI 'nil '~""SDL~ 'J.J(n IS . '.:.-" .. .. , - ' 

, ,-

--. : .... -.. 
: " -

• 

.J.nRlln I CR f%IUJICUu..f IISa..,,~~ UD ~1l&rOJl! neUABl.E or DR OJlllLLlliO 

stoRAGE 'TAXts. AS IOU POW. TH! OEPUnEH't IUS ~OPOSEl) 1 ~PlRl't! ~Il.L. 
. ,-

sa, '5 t "ntJ.'t DElLS YnH 1 eOMPU1MC~ ltfD tEftHll nOO1UM FOR OPEU'rING 

tnlDtJiCiJlOUlfD STORAOE TiND. THIS WUST- '.OORA.~ VCOU) IE SIMIl.AR 'to OUR 
'. 

lUZ~DOfJS WASTE JICHA PROORAK. IN tHAT l'T "OULt! 1l!CUL1U PROSI'tCTIVEl.:r • 

E.ARLIER tHIS WEEK IOU HEARD THE: l)EPAJl~NT' S TESTl~l ~s TO 11it NATURE AND 

EXTENT OF THE CONTAMINATION I'ROB~&.S ,ASSOCIATED WITH t.;tAts t~OH UUDERCROUIID 

T1NKS. 1 t>O NOT f'1.1J1 'to !l£PEAT THAT TESTIKlNY BUT I VWLD LlXt 'TO 

HICHLIGHT A FEW lEI POINTS: 

, • IUTIONAL STUDIES HAVE !iHOlffl mAT CORROSION OF ST£EL TANK~ IS A 

SIGNIFICANT aUSE OF UNDEBCROUUD TANI\. L£AlS. nn: AVERAGE ACE OF TANt::; 

AT THE UK, OF FAlLURE VAS ,., l'EAllS. THE MAJORITY Of' TANJ~S WERE !iTEEl 

tANKS. 

Exhibit ......---.-L* ___ _ 
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tv.Nl OF OUOCJP 8 !IJ(U loRE lPPlOACHDtO 01.11'1 llCEIDED tH!.IJI. !IPEr:t!D . -, -... -. .... t, 
LIFE SPAN. QQI DATA S!fOVS SCH: or nISI ARE ~UIlIlQ MO\I. n n:t.lEVE 

., 

. . 
SB.' 22 WOULtl lllOW 'tHE S'IITE 'to !toIM'Z'O caUXICf UD OVEllSE£ DlVEStlO1.TIONS' 

UD CLI.ANUPS or l.EAXIHC TAlCU 1M I.1lDITION 'fC CTSER ntIS OF HA%Ql>OUS 
.~ 

:so B ST I.H CE- COU 'UKIIU. TED SITts • 

1S 'IOU UAY RECALL, THE 1985 LttlISLltlVE ASsnGLY TOOl. A FIRST S'l;EP to\fARtl~ 

ADDRESSING THE Cl.EJ.NUP DF ABANDCI{ED OR tlNCOHTROUED snES CONTAMINAtED WITH 

i1ll"RDOUS SUBSUNt:r.S. lm21l16, PASSED BY 'tHE L.EOUiLATUR&. CRUTE!) A CERCU 

MA.!CllINCi FUND "RICH WCl)LD PROVIDE tHE R~unED STAtE HATCH FOR FEtJtRJ.LLY

FUNDED SUPERFUND CL£IJ:UPS. TNt FIRst APPROVED EXPENDItURE WAS FOR 'niE 

R£OUIPE:O (AT THAT TUE FIrrY PERc::ENT) stATE MATCR FOR Cl.EANUP OF THF. UNIT£fJ 

CllROP.F; PRODUCTS SITE IN C:OIIVAUIS. A CERCLA HATCHI~C FtE \iAS FSTAnt.1 SIIF.ll 

,lS THE SOURCE OF J\EViJIUE rOll· ntIS F\'ND. Tilt CERQ.A ., .... TClIINC tEE WAf, SH AT 

~'C PI-:II TIm OF ItA7.ARN'l'r, \:~Tt Dl~J\'\SEn Of' At THE AHLINr.TON IIA2.ARDOU5 Wt.:~TY. 

n1SI'll!~"L :'.In: 1I~ ru.1.1NliT\,~. IN Afl~ITI0N, iln211a6 PIIOVlt'&l' TUAT UV TO 

FlFTl-:t-:1I n:nCf:UT OF tHE l:£fUl.A t:ATrlllNC FtWD COULD t\E \1~l-:1'\ TO INVl''!':TIGAT~: 

~033 

'\- ~'! -:t -7-

Exhibit """'"'7-' ±~ __ _ 
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POtI)Q).I.'tIOH POR ERSJJlIJC THI'l' nDtalL a.UITJ' raIDS "'lnom! TO QRmCJ{ FOR 
.. .. .. :- ~ f. !' 

I.lUDJI AI. PUORI'II LlS'f ants AC'fUlLLY CODUJ .E usn, 11! 'IO'llDIICC 1 JlEYPJroE . 
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PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION TO DISMISS on the following 

parties via U.S. mail, postage prepaid, at the following addresses: 

Dean D. DeChaine 
JerryB. Hods9n 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.s. Bancorp Tower 
111 SW Fifth Avenue 
Portlan~~egon 972~3699 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

lO 

11 

Dean D. DeChaine, OSB No. 64025 
dechaine@millemash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millemash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
III S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRlCT COURT 

FOR THE DISTRICT OF OREGON 

12 

13 

14 

15 

16 

17 

18 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV99-41-JE 

19 

20 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

MOTION TO DISMISS BY 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

REQUEST FOR ORAL ARGUMENT 

21 LR 7.1 Certification 

22 Pursuantto LR 7.I(a), defendant Beazer East, Inc. ("Beazer"), fomlerly known as 

23 Koppers Company, Inc., hereby certifies that the parties have made a good-faith effort through 

24. telephone conferences to resolve the issues raised by this motion and have been partially 

25 successful. Plaintiffs have conceded the deficiencies recited below in points 3, 4, and 5. 

26 Accordingly, plaintiffs have agreed to replead to allege compliance with the National 

Page 1 of 3 - Motion to Dismiss By Defendant Beazer East, Inc., Formerly Known as Koppers 
Company, Inc. 
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1 Contingency Plan, to delete their claim for natural resource damages, and to allege causation in 

2 their state superfund claims. 

3 Motion 

4 Pursuant to Fed R Civ P 12(b)(6), Beazer moves to dismiss all eight of the claims 

5 for relief set forth in plaintiffs' complaint. This motion is based on the following questions, to be 

6 decided by the court: 

7 1. Do plaintiffs' seventh and eighth claims fail to state a claim for relief 

8 because the Oregon Spill Response Act does not provide for a private right of action? 

9 2. Do plaintiffs' seventh and eighth claims fail to state a claim for relief 

10 because the Oregon Spill Response Act does not apply retroactively to the historical 

11 contamination alleged in plaintiffs' complaint? 

12 3. Do plaintiffs' first and second claims under the Comprehensive 

13 Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA") fail to state a 

14 claim for relief because plaintiffs have not alleged that they incurred response costs in 

15 compliance with the National Contingency Plan? I 

16 4. Do plaintiffs' first and second claims under CERCLA fail to state a claim 

17 for relief for natural resource damages because no private right of action exists f.or natural 

18 resource damages? I 

19 5. Do plaintiffs' third through sixth claims under the Oregon superfund 

20 statute fail to state a claim for relief because plaintiffs have failed to allege that their remedial 

21 action costs were caused by a release for which Beazer is responsible? I 

22 6. Do plaintiffs' third and fourth claims under the Oregon superfund statute 

23 fail to state a claim for relief because plaintiffs, as liable parties, are limited to a claim for 

24 

25 

26 I As stated above, plaintiffs have conceded these points. They are included for completeness in 
order to preserve the record on these issues. 
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contribution under ORS 465.257 and 465.325(6) and they are not entitled to assert a claim under 

ORS 465.255? 

Beazer's motion is based on pleadings on file herein and the accompanying 

memorandum of points and authorities filed in support of this motion. 

Respectfully submitted this Jk day of February, 1999. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 

J ~16~ 
. Dean I?~~ne, OSB No. 64025 

Jerry B. Hodson, OSS No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., fonnerly 
known as Koppers Company, Inc. 
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I hereby certify that I served the foregoing motion to dismiss by defendant Beazer 

East, Inc., formerly known as Koppers Company, Inc., on: 

Patricia M. Dost 
Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.e. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorney for Plaintiffs 
Time Oil Co. and Northwest Terminal 
Co. 

by the following indicated method or methods: 

o 

D 

o 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereofin sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereofvi~. overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as sho.wn above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this It. day of February, 1999. 

Of Attomeys for Defendant 
Beazer East, Inc., formerly known as 
Koppers Company, Inc. 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
III S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Civil No. CV99-41-JE 

MEMORANDUM IN SUPPORT OF 
MOTION TO QISMISS OF 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPi\NY, INC. 

I. INTRODUCTION 

Plaintiffs, Time Oil Co. and Northwest Tenninal Co. ("Time Oil"), allege in their 

complaint that defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

("Beazer"), ·is liable to plaintiffs for some of the costs associated with the cleanup of alleged 

environmental contamination at plaintiffs' property at 10350 Time Oil Road in Portland, Oregon 

(the "Property"). Time Oil contends that Beazer's alleged predecessor, Wood Treating 
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1 Chemicals Company ("WTCC"), entered into an agreement with Time Oil Co. in 1967 whereby 

2 Time Oil formulated wood-treating products on the Property for WTCC, and later Beazer. 

3 (Complaint, ~~ 5, 6, 10.) Plaintiffs further allege that during the term of the agreement (1967 to 

4 1982) spills and releases of hazardous substances occurred at the Property and contaminated the 

5 soil, surface waters, groundwaters, and sediments at and around the Property. (Complaint, ~ 7.) 

6 Plaintiffs base their claims on the Comprehensive. Environmental Response, 

7 Compensation, and Liability Act of 1980 ("CERCLA"), the Oregon superfund statute (ORS 

8 465.255 et seq.), and the Oregon Spill Response Act (ORS 466.640 et seq). Beazer moves to 

9 dismiss each of plaintiffs' claims on the following grounds: 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not provide a private right of action; 

2. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not apply retroactively to the historical 
contamination alleged in plaintiffs' complaint; 

3. Plaintiffs' first and second claims under CERCLA do not state a claim for 
which relief may be granted because they do not include an allegation that 
plaintiffs' response costs have been incurred in compliance with the National 
Contingency Plan; I . 

4. Plaintiffs' first and second claims under CERCLA fail to support a claim for 
natural resources damages becal1:se no private right of action exists for 
natural resources damages; I '. 

5. Plaintiffs' third through sixth claims under the Oregon superfund statute fail 
to state a claim for relief because plaintiffs have not alleged that their 
remedial action costs were caused by a release for which Beazer is 
responsible; I and 

6. Plaintiffs' third and fourth claims under the Oregon superfund statute fail to 
state a claim for relief because plaintiffs, as liable parties, are limited to a 
claim for contribution under ORS 465.257 and 465.325(6)(b) and they are 
not entitled to assert a claim under ORS 465.255. 

I As stated in Beazer's motion to dismiss filed herewith, plaintiffs conceded these points when 
the parties conferred prior to the filing of Beazer's motion. These points are included for 
completeness in order to preserve the record on these issues. 
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1 II. LEGAL DISCUSSION 

2 A. 

3 

Plaintiffs have no private right of action under the Oregon Spill Response Act. 

In general, under Oregon law a person or entity has no "private remedy for a 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

statutory violation unless the statute expressly provides one." Praegitzer Industries v. Rollins 

Burdick Hunter, 129 Or App 628, 632,880 P2d 479 (1994). Plaintiffs' seventh and eighth claims 

for relief allege that Beazer is liable under the Oregon Spill Response Act, ORS 466.640 et seq. 

That act, however, does not provide a private right of action. 

The Spill Response Act states as follows: 

"Any person owning or having control over any oil or hazardous material 
spilled or released or threatening to spill or release shall be strictly liable without 
regard to fault for the spill or release or threatened spill or release. However, in 
any action to recover damages, the person shall be relieved from strict liability 
without regard to fault if the person can prove that the spill or release of oil or 
hazardous material was caused by: 

"(I) An act of war or sabotage or an act of God. 

"(2) Negligence on the part of the United States Government or the 
State of Oregon. 

"(3) An act or omission of a third party without regard to whether any 
such act or omission was or was not negligent." ORS 466.640. 

Nowhere does the Act state that a private party may make a claim for 

damages against someone who is alleged to be strictly liable under the Act. The Act 

provides for liability to the state of Oregon only. See ORS 466.680. 

The statutory scheme makes it clear that the legislature did not contemplate the 

creation of a private right of action. ORS 466;645 obligates a party who is strictly liable under 

ORS 466.640 to immediately clean up the spill or release under the direction of the Oregon 

Department of Environmental Quality ("DEQ"). The Act then states that a person who refuses to 

do so is liable to DEQ for the cost of cleanup, including the potential of treble damages. 
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1 ORS 466.680. The express language of the Act grants a right of action only to the state 

2 government. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

This court reached a similar result in interpreting another, similar section of 

Chapter 466, the Hazardous Waste Disposal Act, or ORS 466.205. In Catellus Dev. COl]? v. 

L.D. McFarland Co., No. 91-685-JE, 1993 WL 485145, at *11 (D Or July 27, 1993), this court 

concluded that the following statutory provision did not create a private right of action: 

"Any person owning a facility which generates, treats, stores or disposes 
of and any person having the care, custody or control of a hazardous waste * * * 
who causes or permits any disposal of such waste or substance in violation of law 
or otherwise than as reasonably intended for normal use or handling of such waste 
or substance, including but not limited to accidental spills thereof, shall be liable 
for the damages to person or property, public or private, caused by such 
disposition." ORS 466.205(1). 

As with the Oregon Spill Response Act, the Oregon Hazardous Waste Disposal 

Act authorizes the state to respond to hazardous waste spills and to recover any cleanup expenses 

incurred by the state; it does not contain language indicating that private parties may bring an 

action. ORS 466.205(3)-(5). Accordingly, this court ruled that no private right of action exists 

under ORS 466.205. Catellus, 1993 WL 485145, at *11. The same reasoning applies to the 

language and statutory scheme found in"the Oregon Spill Response Act, and therefore, plaintiffs' 

claims under this Act should be dismissed. 

19 B. 

20 

Plaintiffs' claims under the Oregon Spill Response Act should be dismissed becausethe 
Act does not apply retroactively to the subject matter of plaintiffs' complaint. 

21 The Oregon Spill Response Act was enacted in 1985. See Oregon Laws 1985, 

22 Chapter 733. The language used in the statute demonstrates a forward-looking scheme for 

23 dealing with reporting of cilrrent spills and emergency response, not a historical scheme for 

24 reallocating responsibility for historical contamination. 

25 For example, ORS 466.620 requires the creation of an emergency response plan. 

26 Similarly, ORS 466.635 creates an obligation to report a spill or release of a hazardous material 
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1 "as soon as that person knows the spill or release is a reportable quantity." Moreover, the statute 

2 imposes liability on "[a]ny person owning or having control over any oil or hazardous material." 

3 ORS 466.640 (emphasis added). It does not impose liability on a person who previously "owned 

4 or had control over" oil or hazardous material. Finally, the cleanup section of the statute imposes 

5 an obligation to "immediately" clean up the spill or release, suggesting that the legislature 

6 intended the Act to require a quick response to future spills, rather than a deliberate investigation 

7 and remediation of historical spills. ORS 466.645. Hence, the Act should not be applied 

8 retroactively. 

9 In Catellus this court reached a similar conclusion with respect to the Oregon 

10 Hazardous Waste Disposal Act, ORS 466.205. In reaching this conclusion, this court stated, 

11 "When the legislature appears to have intended to impose retroactive liability * * *, it has 

12 included language specifying the liability of any 'owner or operator at or during the time of the 

13 acts or omissions that resulted in the release.'" 1993 WL 485145, at *11 (quoting the Oregon 

14 superfund statute, ORS 465.255(1)(a)). In contrast, the legislature included no such indication of 

15 retroactive intent in either the Oregon Hazardous Waste Disposal Act or the Oregon Spill 

16 Response Act. In the absence of such intent, the Oregon Spill Response Act should not be 

17 applied retroactively.2 

18 As stated above, the Oregon Spill Response Act was enacted in 1985. The spills 

19 and releases on which plaintiffs base their claim allegedly occurred between 1967 and 1982. 

20 (Complaint, ~~ 5-7.) Because the Act has no retroactive application to the alleged subject spills 

21 or releases, plaintiffs' claims under the Act should be dismissed. 

22 C. 

23 

Plaintiffs' claims under CERCLAshould be dismissed for failure to allege compliance 
with the National Contingency Plan. 

24 

25 

26 

If a plaintiff fails to allege a legally sufficient claim, its claim is subject to 

dismissal pursuant to Fed R Civ P 12(b)(6). Romeo v. General Chemical Corp., 922 F Supp 287, 

2 lfthe legislature had intended to apply the Spill Act retroactively, then there would have been 
no point in creating a duplicative retroactive liability scheme under the Oregon superfund statute. 

Page 5 of8- Memorandum in Support of Motion to Dismiss of Defendant Beazer East, lnc' 1 Fonnerly 
Known as Koppers Company, Inc. 

PDXDOCS: 1 062841.1 MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
ATTORNEYS AND COUNSELORS AT LAW 

"TELEPHONE (50) 224-5151 

BZT0104(e)012796 



1 289 (ND Cal 1994). In order to state a prima facie claim under CERCLA, a plaintiff must allege 

2 that it incurred response costs consistent with the National Contingency Plan ("NCP"). Romeo, 

3 922 F Supp at 289.3 

4 Plaintiffs have failed to allege that their response costs have been incurred 

5 consistent with the NCP. Accordingly, plaintiffs' claims under CERCLA should be dismissed. 

6 D. Plaintiffs are not entitled to assert a claim for natural resource damages. 

7 In plaintiffs' first and second claims for relief under CERCLA, plaintiffs allege 

8 that they are entitled to an equitable allocation of natural resource damages. (Complaint, ~~ 18, 

9 21.) This claim is in direct contradiction to the plain language ofCERCLA, which restricts such 

10 claims to actions by the government: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"In the case of an injury to, destruction of, or loss of natural resources 
* * * liability shall be to the United States Government and to any State * * * and 
to any Indian tribe * * *." 42 USC § 9607(f)(1). 

Although this issue has not been decided by the Ninth Circuit, there is universal 

consensus in other jurisdictions that no private right of action exists for natural resource damage 

claims. Only designated trustees may bring natural resource damage claims. See Artesian Water 

Co. v. Govern. of New Castl~ County, 851 F2d 643, 649 (3d Cir 1988); Tucker v. Southern 

Wood Piedmont Co., No. 91-279-91-MAC(DF), 1993 WL 733015, at *1 (MD Ga, Mar. 25, 

1993), affd, 28 F3d 1089 (11 th Cir 1994); Lutz v. Chromatex, Inc., 718 F Supp 413, 419 (MD Pa 

1989); United States v. Southeastern Pa. Trans. Auth., Nos. 86-1094,86-0595,86-2229,86-

2235, and 86-2669, 1986 WL 7565 (ED Pa, July 2, 1986). Accordingly, plaintiffs' natural 

resource damage claims should be dismissed. 

3 The NCP contains requirements for how an investigation and cleanup must be conducted, 
including requirements regarding documentation of costs and provisions regarding public 
involvement. See Boeing Co. v. Cascade Corp., 920 F Supp 1121, 1132-33 (D Or 1996). 
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1 E. 

2 

Plaintiffs' claims under the Oregon superfund statute should be dismissed for failure to 
allege causation. 

3 The Oregon superfund statute, ORS 465.255(1), provides that certain categories 

4 of persons shall be strictly liable for "remedial action costs * * * caused by a release." 

5 (Emphasis added.) Plaintiffs allege that Beazer falls within the following categories of 

6 responsible parties: 

7 "(a) Any owner or operator at or during the time of the acts or 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

omissions that resulted in the release. 

*** 
"( d) Any person who, by any acts or omissions, caused, contributed to 

or exacerbated the release * * *." Id. (emphasis added). 

Both categories of responsible parties specifically refer to "the release," making 

reference to a specific alleged release that allegedly caused plaintiffs to incur remedial action 

costs. Accordingly, in an Oregon superfund action, plaintiffs must also allege and must prove 

that their remedial action costs were incurred in response to the release or releases for which 

Beazer is allegedly responsible. Plaintiffs have failed to do so. 

As set forth above, if a plaintiff fails to allege a legally sufficient claim, its claim 

is subject to dismissal pursuant to Fed R Civ P 12(b)(6). Romeo,422 F Supp at 289. Because 

plaintiffs have failed to allege an essential element of their claim--causation--plaintiffs' third 

through sixth claims for relief under the state superfund statute should be dismissed. 

F. As responsible parties, plaintiffs are not entitled to bring a claim under ORS 465.255. 

ORS 465.255 sets out the categories of responsible parties under the Oregon 

superfund statute. A plaintiff that is itselfliable under this statute may not bring a claim under 

ORS 465.255, but rather is limited to a claim for contribution under ORS 465.257 and 

ORS 465.325(6). (HAny person who is liable or potentially liable under ORS 465.255 may seek 

Page 7 of8- Memorandum in Support of Motion to Dismiss of Defendant Beazer East, Inc., Formerly 
Known as Koppers Company, Inc. 

PDXDOCS:I062841.1 MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
A TTORNEYS AND COUNSELORS AT LAW 

.:r.~~E.~~O~E.~~O_l) ?2_":S~~.~ 

BZT0104(e)012798 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

contribution from any other person who is liable or potentially liable under ORS 465.255." 

ORS 465.257(1).) 

No Oregon state court has specifically addressed this issue under the state statute, 

but in Catellus Development Corp. v. L.D. McFarland Co., 910 F Supp 1509, 1516 (D Or 1995), 

Judge Jones ruled that ORS 465.255 "is limited to parties who are not themselves PRPS.,,4 

Plaintiffs have acknowledged by virtue of the allegations in their complaint that they are 

liable parties under the federal and state acts. (Complaint, ~~ 5,7, 12, 13, 16.) As liable parties, 

plaintiffs are limited to a claim for contribution under ORS 465.257 and ORS 465.325(6). 

Therefore, their third and fourth claims for relief under ORS 465.255 should be dismissed. 

III. CONCLUSION 

For the foregoing reasons, each of plaintiffs' claims against Beazer East, Inc., 

formerly known as Koppers Company, Inc., should be dismissed. 

Respectfully submitted this Liz day of February, 1999. 

.MILLER, NASH,WIENER, HAGER & CARLSEN LLP 

Dean . DeC aine, OSB No. 64025 
Jerry . Hodson, OSB No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 

4 Rather than dismiss the plaintiffs claims, Judge Jones ruled that he would construe them as 
though they were claims for contribution under ORS 465.325(6)(a). 
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I hereby certify that I served the foregoing memorandum in support of motion to 

dismiss by defendant Beazer East, Inc., formerly known as Koppers Company, Inc., on: 

Patricia M. Dost 
Jay T. Waldron 
Schwabe, Williamson & Wyatt, P .C. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorney for Plaintiffs 
Time Oil Co. and Northwest Terminal 
Co. 

by the following indicated method or methods: 

D 

o 

D 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
SerVice at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this It day of February, 1999. 

Of Attomeys for Defendant 
Beazer East, Inc., fonnerly known as 
Koppers Company, Inc. 
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~ 
CTSystem 

Service of Process Transmittal Form 
Portland, Oregon 

01/13/1999 

Via Federal Express (2nd Day' 

TO: JILL M BLUNDON VP & CHIEF LEGAL OFFICER 
BEAZER EAST, INC. 
One Oxford Centre 
Suite 3000 
Pittsburgh, PA 15219 

RE: PROCESS SERVED IN OREGON 

FOR KOPPERS COMPANY,INC. Domestic State: De 
True Name: Beazer East, Inc. 

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS: 

1. TITLE OF ACTION: 

2. DOCUMENT(S) SERVED: 

3. COURT: 

4. NATURE OF ACTION: 

Time Oil Co., et al vs Koppers Company, Inc., et al 

Summons, Civil Cover Sheet, Complaint-(2), Exhibit, Discovery and Pretrial Scheduling 
Order, Notice to Counsel, Consent; Role of Judge 

United States District Court, District of Oregon 
Case Number 9941 JE 

Asking for contribution, siting Oregon Superfund, Oregon Spill Response Act regarding a 
bulk storage terminal at 10350 Time Oil Rd., Portland, Oregon. 

S. ON WHOM PROCESS WAS SERVED: CT Corporation System, Portland, Oregon 

By Process server on 01/13/1999 at 14:45 

20 days 

6. DATE AND HOUR OF SERVICE: 

7. APPEARANCE OR ANSWER DUE: 

8. ATTORNEY(S): 

9. REMARKS: 

Patricia M Dost 
Sxhwabe, Williamson & Wyatt 
1211 SW Fifth Ave 
Portland, OR 97204 

SIGNED CT Corporation System 

PER Supervisor of Process 
ADDRESS 800 Pacific Building 

Portland, OR 97204 
SOP WS 0002180033 

Information contained on this transmittal form is recorded for C T Corporation System's record keeping purposes only and to permit quick reference for 
the recipient. This information does not constitute a legal opinion as to the nature of action, the amount of damages, the answer date. or any information that 
can be obtained from the documents themselves. The recipient is responsible for interpreting the documents and for taking the appropriate action. 

BZT0104(e)012801 



, AO 440 (Rev 1190) Sunnnons in a Civil Action , , 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation; and NORTHWEST 
TERMINAL CO., an Oregon 
corporation 

SUMMONS IN A CIVIL ACTION 

CASE NUMBER: 99-41-JE 

v. 

KOPPERS COMPANY, INC., a 
Delaware corporation; and 
BEAZER EAST, INC., a Delaware 
corporation 

TO: KOPPERS COMPANY, INC., a Delaware corporation, and BEAZER EAST, INC., a 
Delaware corporation, clo CT Corporation System, 520 S.W. Yamhill, Suite 800, 
Portland 97204 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATIORNEY: Patricia M. Dost, OSS No. 90253 
Schwabe, Williamson & Wyatt 
1211 SW Fifth Avenue, Suite 1600-1800 
Portland, Oregon 97204 
(503) 222-9981 

an answer to the complaint which is herewith served upon you, within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in 
the complaint. 

DONALD M. CINNAMOND JAN 1 3 1999 

DATE CLERK n 

~~ 
(17/089360/082295IPMDI224793.1 ) 
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1 PATRICIA M. DOST, OSB #90253 
JAY T. WALDRON, OSB #74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone: (503) 222-9981 
Facsimile: (503) 796-2900 

5 e-mail: pmd@schwabe.com 
jtw@schwabe.com 

Of Attorneys for Plaintiff Time Oil Co. 
6 

7 

8-

9 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

10 TI1vfE OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 

11 Oregon corporation, 

Plaintiffs, 

No. 99-41 JE 

COMPLAINT 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

vs. (CERCLA Contribution, Oregon Superfund, 
Oregon Spill Response Act) 

22 

23 

24 

25 

26 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

For its Complaint against defendants Koppers Company, Inc. and Beazer East, Inc., 

plaintiffs Time Oil Co. and Northwest Terminal Co. allege as follows: 

1. 

Plaintiff Northwest Terminal Co. is an Oregon corporation having its principal place of 

business in Seattle, Washington. Northwest Terminal Co. owns real property and improvements 

located at 10350 Time Oil Road in Portland, Oregon (the Property). A legal description of the 

Property is attached as Exhibit 1 to this Complaint. Plaintiff Time Oil Co. is a Washington 

corporation having its principal place of business in Seattle, Washington. Time Oil Co. operates 

a bulk storage terminal at the Property. 
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1 2. 

2 Defendant Koppers Company, Inc. is a Delaware corporation with its principal place of 

3 business in Pittsburgh, Pennsylvania. Defendant Beazer East, Inc. is a Delaware corporation with 

4 its principal place of business in Pittsburgh, Pennsylvania. 

5 3. 

6 The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 

7 1332. The amount in controversy exceeds $75,000. 

8 4. 

9 Venue in this district is proper under 28 U.S.c. § 1391. 

10 5. 

11 In 1967, Time Oil entered into an agreement with Wood Treating Chemicals Company, 

12 pursuant to which Wood Treating Chemicals Company used Time Oil's employees and a portion 

13 of the Property to formulate pentachlorophenol-containing wood treating products and to 

14 package those products for delivery to Wood Treating Chemical Company's customers in 

15 Washington, Oregon and California. Wood Treating Chemical Company retained ownership of 

16 the pentachlorophenol and other materials used to formulate the wood treating products and 
o 

17 retained ownership of the formulated products and all waste and by-products. Wood Treating 

18 Chemical Company provided Time Oil's employees with the formulas and specifications for the 

19 wood treating products and directed and controlled Time Oil's employees in the formulating and 

20 packaging operations. 

21 6. 

22 In or before 1981, defendant Koppers Company, Inc. acquired Wood Treating Chemicals 

23 Company and assumed the formulating agreement with Time Oil. Koppers Company, Inc. 

24 continued its formulating operations at the Property under the agreement until 1982. 

25 7. 

26 During the formulation of the wood treating products, pentachlorophenol and other 
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1 hazardous substances, including petroleum-based carriers and other solvents, were spilled or 

2 released at the Property and contaminated soil, surface waters, groundwaters and sediments at 

3 and around the Property. 

4 8. 

5 In October 1995, the Oregon Department of Environmental Quality (DEQ) demanded 

6 that Time Oil investigate and remediate contamination associated with defendants' wood treating 

7 chemical formulation activities. In April 1996, the DEQ listed the Property on the Oregon 

8· Confinned Release List. In August 1996, Time Oil and the DEQ entered into a Voluntary 

9 Agreement for Remedial InvestigationiFeasibility Study (DEQ No. WMCVC-NWR-96-97) 

10 pursuant to which Time Oil is investigating the nature and extent of contamination under the 

11 DEQ's oversight. 

12 9. 

13 To date, plaintiffs have incurred in excess of$1 million in costs to investigate, remove 

14 and remediate contamination at the Property related to defendants' wood treating chemical 

15 formulating operations. Plaintiffs will continue to incur costs to comply with the Voluntary 

16 Agreement and Oregon and federal law. 

17 10. 

18 Defendant Beazer Materials & Services, Inc. is the successor in interest to the assets and 

19 liabilities of defendant Koppers Company, Inc. 

20 FIRST CLAIM FOR RELIEF 

21 (CERCLA Contribution) 

22 11. 

23 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 10 

24 above . 

. 25 12. 

26 The Property is a "facility" as that term is defined, used and understood under 42 U.S.C. 
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1 § 9607(a) and 42 U.S.C. § 9601(9). 

2 13. 

3 Pentachlorophenol and solvents are "hazardous substances" as that tenn is used, defined 

4 and understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(14). 

5 14. 

6 Defendants arranged for the disposal of hazardous substance~ released at the property. 

7 15. 

8 . Defendants operated the Property at the time hazardous substances were released at the 

9 property. 

10 16. 

11 Plaintiffs, as owners and operators of the Property, are parties potentially responsible for 

12 costs of response related to the release of hazardous substances at the Property. 

13 17. 

14 Plaintiffs have incurred necessary "costs of response" as that tenn is defined, used and 

15 understood in 42 U.S.c. § 9607(a) and 42 U.S.C. § 9601(25) related to the release or threatened-

16 release of hazardous substances at and from the Property. 

17 18. 

18 Pursuant to 42 U.S.C. § 9613, plaintiffs are entitled to an equitable allocation as between 

19 plaintiffs and defendants of past and future costs of response and natural resource damage claims 

20 associated with the release of hazardous substances at or from the Property. 

21 SECOND CLAIM FOR RELIEF 

22 (Declaratory Judgment: CERCLA Contribution) 

23 19. 

24 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 18 

25 above. 

26 
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1 20. 

2 A present and justiciable controversy has arisen between plaintiffs and defendants relating 

3 to liability for past, present and future costs of response necessary to remediate the releases of 

4 hazardous substances and for injury to, destruction of, or loss of natural resources at or from the 

5 Property. 

6 21. 

7 Pursuant to 28 U.S.C. §§ 2201 and 2202 and 42 U.S.C. § 9613, plaintiffs are entitled to a 

8. declaratory judgment that defendants are liable under CERCLA and to an equitable allocation of 

9 past, present and future costs of response and natural resources damages. 

10 THIRD CLAIM FOR RELIEF 

11 (Strict Liability under DRS 465.255) 

12 22. 

13 Plaintiffs reallege and incorporate by reference the allegations in paragraphs 1 through 21 

14 above. 

15 23. 

16 Pentachlorophenol, petroleum and other substances are "hazardous substances" as that 

17 term is defined, used and understood under DRS 465.200(15). 

18 24. 

19 The Property is a "facility" as that term is defined, used and understood in DRS 

20 465.200(12) and DRS 465.255(1). 

21 25. 

22 Defendants operated the Property at the time of acts and omissions resulting in a release 

23 or reJeases of a hazardous substance. 

24 26. 

25 Defendants' acts and omissions, including their use, handling, storage and disposal of 

26 pentachlorophenol at the Property, caused, contributed to or exacerbated a release or releases of 
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1 hazardous substances at the PrQperty. 

2 27. 

3 Plaintiffs have incurred in excess of $1 million in remedial action costs to date and 

4 continue to incur additional remedial action costs to respond to a release or releases of a 

5 hazardous substance at the Property. 

6 28. 

7 Pursuant to ORS 465.255, plaintiffs are entitled to recover from defendants all past, 

8- present and future remedial action costs (including, but not limited to, administrative and 

9 investigative costs) that plaintiffs have incurred or will incur, and which are attributable to or 

10 associated with removal or remedial action at the Property. 

11 FOURTH CLAIM FOR RELIEF 

12 (Declaratory Judgment: Strict Liability Under DRS 465.255) 

13 29. 

14 Plaintiffs reallege and incorporate by reference the allegations in paragraphs 1 through 27 

15 above. 

16 30. 

17 A present and justiciable controversy has arisen as to liability for past, present and future 

18 remedial action costs which are attributable to or associated with removal or remedial action at 

19 the Property. 

20 31. 

21 Pursuant to 28 U.S.c.§§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

22 judgment that defendants are strictly liable under ORS 465.255 for all past, present and future 

23 remedial action costs (including, but not limited to, administrative and investigative costs) which 

24 are attributable to or associated with removal or remedial action at the Property. 

25 

26 
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1 FIFTII CLAIM FOR RELIEF 

2 (Oregon Superfund Contribution) 

3 32. 

4 Plaintiffs reallege and incorporate by reference the allegations of paragriiphs 1 through 30 

5 above. 

6 33. 

7 Pentachlorophenol, petrolemn and other solvents are "hazardous substances" as that tenn is 

8- defined, used and understood under ORS 465.200(15). 

9 ~ 

10 The Property is a "facility" as that teIDl is defined, used and understood in ORS 

11 465.200(12) and ORS 465.255(1). 

12 35. 

13 Defendants were operators of the Property at or during the time of the acts or omissions that 

14 resulted in a release of hazardous substances. 

15 36. 

16 Defendants' acts and omissions, caused, contributed to or exacerbated release of hazardous 

17 substances at the Property. 

18 37. 

19 Plaintiffs are entitled to contribution from defendants under ORS 465.257 and ORS 

20 465.325(6) for any remedial action costs (including) but not limited to, administrative and 

21 investigative costs) that plaintiffs have incurred or will incur and to an allocation of remedial action 

22 costs as between plaintiffs and defendants. 

23 SIXTH CLAIM FOR RELIEF 

24 (Declaratory Judgment: Oregon Superfund Contribution) 

25 38. 

26 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 36 
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1 above. 

2 39. 

3 A present and justiciable controversy has arisen as to liability for past, present and future 
~ 

4 remedial action costs which are attributable to or associated with removal or remedial action at the 

5 Property. 

6 ~ 

7 .. Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

8 . judgment that, to the extent plaintiffs are liable for any remedial actions costs, plaintiffs are entitled 

. 9 to contribution from defendants under ORS 465.257 and ORS 465.325(6) and to an equitable 

10 allocation ofremedial action costs as between plaintiffs and defendants. 

11 SEVENTH CLAIM: FOR RELIEF 

12 (Oregon Spill Response) 

13 41. 

14 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 39 

15 above. 

16 42. 

17 Pentachlorophenol, petroleum and other solvents are "hazardous materials" as that term is 

18 defined, used and understood under ORS 465.605(7). 

19 43. 

20 Defendants were the owners of hazardous materials spilled or released or threaten~d to spill 

21 or release at the Property. 

22 44. 

23 Defendants failed immediately to clean up spills or releases of hazardous materials at or 

24 from the Property, as required by ORS 466.645(1). 

25 45. 

26 As a result of defendants' conduct, plaintiffs have incurred recoverable damages to respond 
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1 to the spill or release of hazardous materials at the Property. 

2 46. 

3 Under ORS 466.640, plaintiffs are entitled to recover from defendants all damages that 
." 

4 plaintiffs have incurred or will incur, which are attributable to or associated with any spill, release, 

S or threatened release of a hazardous material at the Property. 

6 EIGHTH CLAIM FOR RELIEF 

7 (Declaratory Judgment: Oregon Spill Response) 

8- 47. 

9 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 45 

10 above. 

11 48. 

12 A present and justiciable controversy has arisen as to liability and responsibility for cleanup 

13 of spills and releases or threatened spills and releases of hazardous materials at the Property. 

14 49. 

15 Pursuant to 28 U.S.c. §§ 2201 and 2202, plaintiffs seek and are entitled.to a declaratory 

16 judgment that defendants are strictly liable lll1der ORS 466.640 for a spill or release or threatened 

17 spill or release of hazardous materials at the Property and are responsible for cleaning up these 

18 spills or releases lll1der ORS 466.645. 

19 WHEREFORE, plaintiffs seek judgment as follows: 

20 1. On plaintiffs' First Claim for Relief, judgment in favor of plaintiffs and against 

21 defendants and for contribution from defendants for remedial action costs that plaintiffs have 

22 incurred or will incur, 

23 2. On plaintiffs' Second Claim for Relief, declaration that defendants are liable for an 

24 equitable allocation of past, present and future costs of response and natural resources damages 

25 attributable to or associated with removal or remedial action at the Property; 

26 
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1 3. On plaintiffs' Third Claim for Relief, judgment in favor of plaintiffs and against 

2 defendants for damages in an amount to be proved at trial; 

3 4. On plaintiffs' Fourth Claim for Relief, declaration that defendants are liable for all past, 

4 present and future remedial action costs that are attributable to or associated with removal or 

5 remedial action at the Property; 

6 5. On plaintiffs' Fifth Claim for Relief, judgment in favor of plaintiffs and against 

7 defendants and for contribution from defendants for remedial action costs that plaintiffs have 

8 - incurred or will incur; 

9 6. On plaintiffs' Sixth Claim for Relief, an allocation of removal and remedial action costs 

10 (including administrative and investigative costs) between plaintiffs and defendants; 

11 7. On plaintiffs' Seventh Claim for Relief, ajudgment in favor of plaintiffs and against 

12 defendants and for damages in an amount to be proved at trial. 

13 8. On plaintiffs' Eighth Claim for Relief, a declaration that defendants are strictly liable 

14 for any contamination of the Property and are responsible for cleaning up the Property. 

15 9. For plaintiffs' costs and disbursements incurred herein; and. 

16 10. For such other relief as this Court deems just and equitable. 

17 Dated: this 12th day ofJanuary, 1999 

18 SCHWABE, WILLIAMSON & WYATT, P.C. 

19 

20 

21 

22 

23 

24 

25 

26 
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LEGAL DESCRIPTION 

Beginning at a point in Section 34, Township 2 North, Range 1 West of' the 
Willamette Meridian, in the county of Multnomah and State of Oregon on the harbor 
line of the Willamette River, at the intersection of said harbor line and the 
Southeasterly boundary of the strip of land 150 feet wide occupied by Bonneville 
Power Administration; thence South 26°17'40" East along said harbor line a distance 
of 421.67 feet; thence North 58'59'45" East a distance of 609.26 feet; thence South 
89°52'15" East 458.95 feet; thence North 0°07'45" East 553.11 feet to the 
intersection with the Southerly line of the parcel of land conveyed by The William 
Gatton Estate Company and George G. Gatton to Portland General Electric Company by 
Deed dated February 7, 1941, recorded February 11, 1941, in Book 588, Page 515 of 
the Deed Records of said county; thence South 89°49' West along the Southerly line 
of said tract so conveyed to Portland General Electric Company 261.73 feet; thence 
South 58°59'45" West 228.04 feet along the Southeasterly boundary of said tract so 
conveyed to Portland General Electric CompanYi thence North 26°17'40" West 50.17 
feet along the Southwesterly boundary of said tract so conveyed to Portland General 
Electric Company; thence South 58°59'45" West 804.77 feet along the Southeasterly 
boundary of said tract occupied by Bonneville Power Administration to the point of 
beginning. 

EtHIBIT 
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KOPPERS 
INDUSTRIES 

Stephen C. Klf.r 
As."lanl General Counsel 

VIA MESSENGER 

Jill M. Blundon, Esq. 
Beazer East, Inc. 
One Oxford Centre, Suite 3000 
Pittsburgh, PA 15219 

December 19, 2000 

Re: USEPA Region X v. Koppers Industries, Inc. 
7540 Northwest st. Helens Road, Port Harbor 
Superfund Site, Portland, OR 

Dear Ms. Blundon: 

Koppers Industries. Inc. 

436 Seventh Avenue 

Pittsburgh. PA 15219-1800 

Telephone: (412) 227-2421 
Fax: (412) 227-2423 

sleve_kifer@koppers.com 

Enclosed please find copies of a USEPA Notice and Port Harbor Initial General Notice List 
dated December 8,2000 relating to the above-captioned matter. The Notice alleges Koppers 
Industries, Inc. ("Koppers Industries") is a potentially responsible party for the Portland Harbor 
Superfund Site, which was listed on the National Priority List on December 1, 2000. However ... 
because discharges to the Portland Harbor since Koppers Industries acquired the facility have 
been pursuant to a NPDES permit and such discharges are excluded from the definition of 
release found at Section 101 (1 0) of the Comprehensive Environmental Response, 
Compensation, and Liability Act (42 USC § 9601 (1 0», any liability associated with the Portland 
facility arises from acts, omissions, conditions, or circumstances occurring or existing prior to or 
as of December 28, 1988. For further information on the Portland Harbor Superfund Site, see 
the attached Fact Sheet which we obtained from USEPA's web site. 

Pursuant to the Asset Purchase Agreement between Koppers Industries, Inc. and Koppers 
Company, Inc., now Beazer East, Inc. ("BEl") dated December 28, 1988, Koppers Industries 
hereby tenders this matter to BEl for defense and indemnity. 

Would you please acknowledge both your receipt of this letter and BEl's agreement to assume 
the defense of this claim and to indemnify Koppers Industries against same by signing, dating 
and returning a copy of this letter to me. 

Please contact me if you have any questions or comments regarding this matter. 

I 

Enclosures 

AGREED AND ACCEPTED: 

Dated: _______ _ 
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KOPPERS 
INDUSTR I ES 

Stephen C. Kifer 
Assistant General Counsel 

VIA MESSENGER 

Jill M. Blundon, Esq. 
Beazer East, Inc. 
One Oxford Centre, Suite 3000 
Pittsburgh, PA 15219 

December 19, 2000 

Re: USEPA Region X v. Koppers Industries, Inc. 
7540 Northwest St. Helens Road, Port Harbor 
Superfund Site, Portland, OR 

Dear Ms. Blundon: 

Koppers Industries, Inc. 

436 Seventh Avenue 

Pittsburgh, PA 15219-1800 

Telephone: (412) 227-2421 
Fax: (412) 227-2423 

steve_kifer@koppers.com 

Enclosed please find copies of a USEPA Notice and Port Harbor Initial General Notice list 
dated December 8, 2000 relating to the above-captioned matter. The Notice alleges Koppers 
Industries, Inc. ("Koppers Industries") is a potentially responsible party for the Portland Harbor 
Superfund Site, which was listed on the National Priority list on December 1, 2000. However .. 
because discharges to the Portland Harbor since Koppers Industries acquired the facility have 
been pursuant to a NPDES permit and such discharges are excluded from the definition of 
release found at Section 101 (1 0) of the Comprehensive Environmental Response, 
Compensation, and Liability Act (42 USC § 9601 (1 0)), any liability associated with the Portland 
facility arises from acts, omissions, conditions, or circumstances occurring or existing prior to or 
as of December 28, 1988. For further information on the Portland Harbor Superfund Site, see 
the attached Fact Sheet which we obtained from USEPA's web site. 

Pursuant to the Asset Purchase Agreement between Koppers Industries, Inc. and Koppers 
Company, Inc., now Beazer East, Inc. ("BEl") dated December 28,1988, Koppers Industries 
hereby tenders this matter to BEl for defense and indemnity. 

Would you please acknowledge both your receipt of this letter and BEl's agreement to assume 
the defense of this claim and to indemnify Koppers Industries against same by signing, dating 
and returning a copy of this letter to me. 

Please contact me if you have any questions or comments regarding this matter. 

Enclosures 

AGREED AND ACCEPTED: 

Dated: _______ _ 
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@ 
CTSystem 

Service of Process Transmittal Form 
Portland. Oregon 

12/11/2000 

Via Federal Express (2nd Day) 

TO: Stephen C Kifer Assistant General Counsel 
Koppers Industries Inc. 
436 7th Avenue 
Pittsburgh. PA 15219-0000 

RE: PROCESS SERVED IN OREGON 

FOR KOPPERS INDUSTRIES. INC. Domestic State: Pa 

~rn©rnowrn ~ 
~IE I 3 'J 

~~~-.'~~~.' =-.•. f.· ... ' ..• ·;';"'.·e~, 

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS: 

1. TITLE OF ACTION: United States Environmental Protection Agency. Region 10 vs Koppers 
Industries. Inc. Re: 7540 NW St. Helens Road. Portland Harbor Superfund Site. 
Portland. OR 

2. DOCUMENT/S) SERVED: 

3. COURT: 

Letter. Portland Harbor Initial General Notice list 

Not shown 
Case Number Not shown 

4. NATURE OF ACTION: Notification of potential liability; PRP Response and EPA Contact Person 

5. ON WHOM PROCESS WAS SERVED: CT Corporation System. Portland. Oregon 

6. DATE AND HOUR OF SERVICE: By Certified mail on 12/11/2000 with Postmarked Date 12/08/2000 

7. APPEARANCE OR ANSWER DUE: December 28. 2000 

8. ATTORNEY(S): U S Environmental Protection Agency 
Elizabeth McKenna, Attorney 
office of Regional Counsel 
1200 Sixth Avenue 
M/S ORC 158 
Seattle, WA 98101 

9. REMARKS: 

CC: Randall Collins 
Koppers Industries Inc. 
436 7th Avenue 
Pittsburgh, PA 15219-0000 

SIGNED CT Corporation System 

PER Supervisor of Process 
ADDRESS 601 SW Second Avenue 

Suite 2050 
Portland. OR 97204 
SOP WS 0003347543 

Information contained on this transmittal form is recorded for C T Corporation System's record keeping purposes only and to 
permit quick reference for the recipient. This information does not constitute a legal opinion as to the nature of action, the amount 
of damages, the answer date, or any information that can be obtained from the documents themselves. The recipient is 
responsible for interpreting the documents and for taking the appropriate action, 

, 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

1200 Sixth Avenue 
Seattle, Washington 98101 

DEC 0 8 2000 

Reply To 
AITN Of: ORC-158 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

CT Corporation System 
60 I SW Second Avenue, Suite 2050 
Portland, OR 97210 

Re: Notice of Potential Liability for the Koppers Industries, Inc. facility located 
at 7540 NW St Helens Road 
Portland Harbor Superfund Site, Portland, Oregon 

To Whom It May Concern : 

This letter is to notify you of potential liability, as defmed by Section 107(a) of the 
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.c. § 9607(a), 
as amended (CERCLA), with respect to the above-referenced Site. Substantially the same letter 
has been sent to 69 parties, and additional general notice letters may be sent to others. You may 
receive or have already received notification of potential liability for the Site from the State of 
Oregon Department of Environmental Quality (DEQ). 

NOTICE OF POTENTIAL LIABILITY 

The United States Environmental Protection Agency (EPA) in cooperation with DEQ has 
documented the release or threatened release of hazardous substances, pollutants or contaminants 
at the Site. EPA and DEQ have spent public funds on actions to investigate and control such 
releases or threatened releases at the Site. 

Under Sections 106(a) and 107(a) ofCERCLA, 42 U.S.c. §§ 9606(a) and 9607(a), 
Section 7003 of the Resource Conservation and Recovery Act, 42 U.S.C. § 6973, as amended 
(RCRA), and other federal and state laws, a Potentially Responsible Party (PRP) or parties may 
be ordered to perform response actions deemed necessary by EPA and/or DEQ to protect the 
public health, welfare, or the environment, and may be liable for all costs incurred by each 
government in responding to any release or threatened release at the Site. In addition, PRPs may 
be required to pay for damages to, destruction, of, or loss of natural resources, including the costs 
of assessing such damages. 

o Printed on Recycled Paper 
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EPA, in cooperation with DEQ, has evaluated information in connection with the 
investigation of the Site. Based on this information, EPA believes Koppers Industries, Inc., may 
be a PRP with respect to this Site. PRPs under CERCLA include current owners and operators 
of any portion of the Site, prior owners and operators at the time of a release, as well as persons 
who arranged for disposal or treatment of hazardous substances sent to the Site, or persons who 
accepted hazardous substances for transport to the Site. 

In accordance with CERCLA and other authorities, EPA has already undertaken certain 
actions and incurred certain costs in response to conditions at the Site. These response actions 
include the performance of assessments and other activities necessary to include the Site on the 
CERCLA National Priorities List (NPL) of hazardous waste sites, development of a partnership 
with DEQ for the investigation and cleanup of the S~te, and consultation with federal, state and 
tribal CERCLA Natural Resource Trustees. 

In accordance with EPA and DEQ joint management plans for the Site, EPA will be the 
lead agency, as defmed in CERCLA's implementing regulations, also known as the National 
Contingency Plan (NCP), for in-water contamination at the Site. DEQ will be the lead agency for 
upland contamination, although the agencies intend to coordinate all their efforts and may share 
tasks as they deem appropriate. EPA accordingly anticipates expending additional funds for 
response activities at the Site. 

PRP RESPONSE AND EPA CONTACT PERSON 

The next major step EPA anticipates taking is the negotiation of an Admillistrative Order 
on Consent with willing PRPs for the performance a Remedial InvestigationlFeasibility Study 
(RIIFS) to determine the nature and extent of in-water contamination at the Site, and to analyze 
remedial alternatives. EPA may send special notice letters, in accordance with Section 122(e) of 
CERCLA, 42 U.S.C. § 9622(e), which will provide more information about the Site, and set 
forth a specific schedule for RIlFS negQtiations, or EPA may commence negotiations without 
special notice at the request of voluntary parties able to demonstrate their capacity to adequately 
fund and perform the RJJFS. You are encouraged to contact EPA by December 28,2000, to 
indicate whether you are interested at this time in volunteering to enter negotiations to perform 
the RIfFS and to reimburse response costs incurred by EPA and to be incurred by EPA at the 
Site. EPA expressly reserves the right to issue special notice regardless of how many volunteers 
respond affIrmatively to general notice letters. 
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Any written response to this letter should be sent to: 

u.s. Environmental Protection Agency 
Elizabeth McKenna, Attorney 
Office of Regional Counsel 
1200 Sixth Avenue, MIS ORC 158 
Seattle, Washington 98101 

This letter is intended solely for notification and information purposes. Nothing in this 
letter can be relied upon as a fmal EPA position on any matter. 

Inquiries by counselor inquiries of a legal nature should be directed to Elizabeth 
McKenna, 206-553-0016, or Charles Ordine, 206-553-1504, Office of Regional Counsel. 
Technical, scope, budget, and other questions for EPA regarding this letter or the Site should be 
directed to Wallace Reid, 206-553-1728, or Chip Humphrey, 503-326-2678. 

~.~ 
Michael F. Gearheard,~ 
Director, Office of Environmental Cleanup 

Enclosure: Recipient List 

cc: Mike Rosen, DEQ 
Amos S. Kamerer, 7540 NW St Helens Road, Portland, OR 97210 
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Morse Brothers 

Northwest Pipe Company 

NW Natural 

Olympic Pipeline Co. 

Oregon Steel Mills 

Owens Corning Fiherglas 

I'ort of Portland Facilities 

I'ortland General Elec.tric lIal"l)Orlon Suhstation 

Rhone I'onlelic 

Riedd IZidell-Triangle Park) 

ItK Storage 

RoMar Realty of Oregon, Inc. 

Schnitzer Investment Curpol"ation - Killridge 

Shaver Transportation 

Terminal4-Port of I'orlland 

Texllco Unloading Dock (Includes I'illeline mu) Terminal) 

Time Oil 

Time Oil St. Helens Road 

Triangle 1'lIrk LLC 

Tube Forgings USA 

Ul'RR-Albina Yard, Willamelle Blvd & Uasin Ave 

US Coast Guard 

US Moorings (USCOE) 

Wacker Sillronie 

Willametle Cove (METRO) 

Willhridge (Chevron) 

Willhridge (GATX) 

Willhridge (Shell) 

Willhridge (Tosco) 

Willhridge (UnoeaJ) 

Portland Harbor Initial General Notice List 

12222 NW Marina 

Carol Grant P.O. Bo)(83149 

CJ Rue 220 NW Second 

W.N.Harris 5005 Business Park Norlh 

Drew Gililin 1'.0. Box 2760 

Thomas Brungard Owens Corning I'arkway 

Tom Bispham Em'ironmental Services Dh'ision" 1'.0. Bux 3529 

Dennis Norton 121 SW Salmon Stred 

Rohert L. Ferguson P.O. Box 12014 

Steve Shain 3121 SW Moody Ave. 

Roger CroCt 10937 NW Front Avenue 

Donna Marden 3500 S. Kedzie 

Tom Zelenka 1'.0. Box 10047 

Roh Rich 1'.0. 80x 10324 

J.W.Ring 700 NW Multnomah 

Anthony I'alagy, E()uilon 10602 NE 38th I'lace 

Kevin Murpby 2737 W. Commodore Way 

Scotl Sloan 1'.0. Bo)( 24447 

Jay Zidell 3121 SW Moody Ave 

5200 NW Front 

Boh Markworth 1416 Dodge Street 

Roy Clark 2000 Emharcadero, Suite 200 

Carolyn Markos 8010 NW St Helens Road 

Katherine Y onng 1'.0. Box 83180 

Mike Burlon 600 NW Grand Ave. 

Gerald O'Regan 6001 Bollinger Canyon Rd. 

Eric Conrad 1363 N. Gaffey Road 

Frank l<'ossati 1'.0. 1I0x 219 

Martin Cramer 5528 NW Doane Ave. 

RonSchwah 376 S. Valencia Avenue 

December S, 2000 

I'ortland OR 97231 

I'ortland OR 91134 

Portland OR 97209 

Bakersfield CA 93309 

Portland OR 97208-

Toledo OH 43659-

I'ortland OR 97208-

I'orlland OR' 97204-

Research Triangle Park NC 22709 

I'orlland OR 97201 

I'orlland OR 97231-

Chicago IL 60532-

l'OI·lIand OR 97249 

I'orlland OR 96972 

I'orlland OR 97217 

Kirkland WA 98109-

SeaUle WA 98199 

SeaUle \VA 97677 

l'orlland OR 97201 

Porlland OR 97210 

Omaha NB 68179-

Oakland CA 89269 

l'orlland OR 97210 

l'ortland OR 97083 

I'ortland OR 97232 

San Ramon CA 89579 

San I'edro CA 90731 

Lake lioresl CA 92630 

I'orllaod OR 97210 

Brea CA 92823 
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Company Name Contact Contact Address 

ACF Industri~s Richard Hyink 620 North Second Street St. Charles MO 57883 

2 Alder Creek Lumber Company Ronald Prestwood P.O. Box 83237 Portland OR 97046 

3 ARCO Ralph Moran 4 Center I'oint Drive, Snite 179 La 1>',111113 CA 90623 

4 Atofina Chemicals 6400 NW Front I'ortland OR 95778 

5 Babcock Land Company George Wehb 9933 NW 107th Avenue l'ortland OR 97231-

6 llNlm Matthew Rose 2650 Lou Menk Dr. Ft. Worth TX 76131 

7 Brix Maritime 9030 NW St Helens Portland OR 97231 

II Cal bag Metals Warren Rosenfeld, I'res. 2495 NW Nicolai St I'ortland OR 95398 

9 Cascade Gene.'al Inc, Alan Sprott 5555 N. Channel Portland OR 97217 

to Christenson Oil 3747 N Suttle Rd Portland OR 97217 

II CilY of I'or\land Oulralls AI Smith 1211 SW 5th Ave., Room 1100 Portland OR 97204-

12 City of 1'llI'Uand WaleI' Laboralory AI Smith 1211 SW 5th Ave., Room 800 I'ortland OR 97204-

I3 Crawford Slreet Cm'p. nobert l'hilJip 3200 NW Yeon Street l'ortland OR 97210-

14 Elr Atochem LaITY I'atterson 6400 NW Front Ave I'ortland OR 85778 

15 Elluilon Enterprises LLC Anthony I'alagyi 10602 NE 38th I'lace Kirkland WA 98109 

16 Foss Marilime Larry Johnson 9030 NW SI.lIelen's Road I'ortland OR 97231· 

17 Fred Dt\'ine Diving and Salvage .I. (Mick) Leilz 6211 N. Ensign Street l'm'tJand OR 97217· 

II! Freightliner Corpor<lIion Milan Synak 4747 N. Channel A venue I'orUand OR 972J7· 

19 I"ron' A venlle LU' Jay Zidell 3121 SW Moody Avenue I'orUand OR 97201· 

20 GASCO (NW Natural) Sandra Hart 220 NW 2nd Ave. l'orUand OR 97209 

21 GATX Linnton·Terminal Eric Conard 1363 North GalIey Street San l'edro CA 89408 

22 Georgia J':Icilic • Linnton Steve I'etrin 900 SW Fifth Avenue }'orlland OR 95949 

23 Goldendale AlnlllinulII Brett Wilcox 101 SW Main St #905 I'ortland OR 97204 

24 Gonld Electronics, Inc. aka GA·TEK Inc. James Cronmiller 35129 Curtis Blvd. Eastlake OU 89408 

25 Great Western Chemical Co. Rohert H. McCall 808 S.W. 15th Avenue Portland OR 95298 

26 GS ROtlling l'roducts (Genstar) 6350 NW Front Ave J'ortlllnd OR 97210 

27 Gunderson Rohert A. Bridgers 4350 NW Front Ave Portland OR 97210 

28 Hendren Tow Boat Co. Floyd G. Hendren 12751 NW Springville Rd Porlland OR 97229 

29 Jeffcrson Snmriit Heidi Reed 1'.0. Box 86959 I'ortland OR 97283· 

30 Koppers Induslries, Inc. Amos S. Kamen!r 75-40 NW St. Helens Road . l'ortJand OR 97210 

31 Lakeside Industries Charles Gaskill 4850 NW Fron' A venue !'ortland OR 95954 

32 Linnlon Oil Fire Tr:Jining G rOllllds AI Smith, City or I'ort. 1211 SW 5th Ave. Rm #1100 l'urtJand OR 97204 

33 Linllion I'lywood Associ:Jlitln JimSlllhley 1050-4 NW St. Helens Road I'ortland OR 97231· 

3.1 Mar Com M:Jrine Tom Maples 9070 North Ur:Jdford St. I'ortland OR 97203-

OJ 35 l""arine llinance Corponl/ioll Steve Andrews 8444 NW St. Helens Road l'orlland OR 97231· 

N 36 l\brine Salvage Consortium Inc 6211 N Ensign J'ortland OR 97217 
--I 
0 ]7 McCall Oil and Gn!:Jt Western Chemic:.1 Lee ZimmerJi 808 SW 15th Avenue I'ort/and OR 97205· 
-->. 

38 McConllick & flaxIer 0 1'0 nux 3344 J'orUand OR 97208 

.j::>. 39 Mohil Oil aka SOC OilY Muhil Company Ille. C.A. Fouche ,..-... 2063 Main Street I'Mn SOl Oakland CA 94561 
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Portland Harbor Added to "Superfund" List 

The U.S. Environmental Protection Agency (EPA) 
has added the Portland Harbor site to the National 
Priorities List (NPL), commonly called the 
"Superfund" list. The NPL is EPA's list of the 
nation's most contaminated hazardous waste sites 
that are targeted for cleanup. EPA made the 
decision to add Portland Harbor to the NPL after 
considering comments received during a sixty-day 
public comment period. 

What Happens Next? 

The Oregon Department of Environmental Qual
ity (DEQ) is already working on forty cleanup sites 
along the banks of the Willamette River, which 
are also known as upland sites. The work ranges 
from early stages of investigations to cleanup 
activities and includes identifying and controlling 
sources of harbor sediment contamination. 

EPA is sending letters to land owners and busi
ness operators in the Portland Harbor area who 
may be responsible for contaminated sediments. 
The letters will inform these parties of their 
potential liability and ask them to fund or per
form the investigation of the sediment contami
nation. EPA expects to begin negotiations with 
some of these potentially responsible parties 
early next year. 

How Will the Portland Harbor Superfund 
Cleanup Be Managed? 

EPA will have the lead on sediment work and 
DEQ will have the lead on the upland sites. The 
two agencies are coordinating very closely with 
six tribal governments and the other natural 
resource trustees for the site. The trustees are 
designated by law to act on behalf of the public 
or tribes to protect and manage natural resources, 
such as land, air, water, fish, and wildlife. For the 

(Continued on page 2) 

Background 

Elevated levels of contaminants are present in a six
mile stretch of the Willamette River from the south
ern tip of Sauvie Island to Swan Island. The harbor 
sediments contain pesticides such as DDT, polychlo
rinated biphenyls (PCBs), heavy metals, and poly
nuclear aromatic hydrocarbons (carcinogenic 
compounds found in petroleum products). 

The Lower Wlllamette is a popular area for recre
ation, IncludIng fishing. The river provides a critical 
migratory corridor and rearing habitat for salmon 
and steelhead, Including endangered runs of 
steelhead and chinook. The area holds great 
importance to tribes as a natural and cultural 
resource, and the federal government has treaty 
obligations to protect "usual and customary' tribal 
uses of the area. 

The upland area adjacent to Portland Harbor Is 
highly industrialized, and the river has heavy 
marine traffic. Possible sources of the harbor 
contamination include former as well as current 
operations, such as hazardous waste and petroleum 
product storage; marine construction; oil gasifica
tion operations; wood treating; agricultural chemi
cal production; chlorine production; ship loading, 
maintenance, and repair; and rail car manufactur
ing. The potentlally responsible parties for the 
cleanup may include some that no longer have 
operations in the Portland Harbor area. 

In July 2000, Oregon Governor John Kitzhaber 
concurred with EPA's decision to propose that 
Portland Harbor be added to the NPL, with the 
understanding that DEQ and EPA will work together 
on the cleanup, and that it will be integrated with 
other state initiatives to restore the health of the 
river. 
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(Continued from page 1 J . 

Portland Harbor site, the trustees include the 
following: 

• Confederated Tribes and Bands of the 
Yakama Nation 

• Confederated Tribes of Grand Ronde 
• Confederated Tribes of Siletz Indians 
• Confederated Tribes of the Umatilla Indian 

Reservation 
• Confederated Tribes of the Warm Springs 

Reservation of Oregon 
• Nez Perce Tribe 
• National Oceanic and Atmospheric Adminis-

tration 
• National Marine Fisheries Service 
• u.s. Fish and Wildlife Service 
• Oregon Department of Environmental 

Quality 
• Oregon Department of Fish and Wildlife 

Both DEQ and EPA recognize that a successful 
project will reqUire participation by all of these 
parties. 

What Are the Steps in the Cleanup Process? 

EPA will continue to work with all the parties 
identified above throughout the project, and 
anticipates working with some of the parties 
responsible for the contamination to implement 
the long-term Superfund cleanup process, Includ
ing the following steps: 

• Remedial Investigation (RI)-Thls detailed study 
will assess the cause, nature, and extent of the 
contamination. The stUdy wiIJ Include evaluat
Ing existing Information and potentially taking 
and analyzing new sediment, groundwater, 
surface water, fish tissue, and other samples. 
As the Investigation proceeds, the site bound
aries will be defined. A risk assessment based 
on the results of the RI will evaluate the human 
health and envlronmentai risks from the 
contamination. 

• Feasibility Study (FS)-This study will use the 
information from the RI and the risk assess
ment to develop options for handling the 

2 

contaminated sediments. Together the reme
dial investigation and feasibility study are 
called the RifFS. 

• Proposed Plan-This document will describe 
various cleanup options. EPA and DEQ will 
work directly with our tribal and trustee partners 
to develop this plan and wlll solicit and consider 
public comments on this plan before making a 
cleanup decision. 

• Record of Decision-This document will describe 
the cleanup decision that Is selected by EPA and 
concurred on by DEQ after the agencies con
sider public comments. 

• Remedial Design-The design will present 
detailed technical plans for carrying out the 
selected Cleanup. 

• Remedial Action-This phase will consist of the 
actual cleanup work at the site, which, for 
example, could Include dredging or capping 
contaminated sediments. 

• Operation and Maintenance-This phase will 
ensure that the cleanup continues to be effec
tive. For example, If contaminated sediments 
were capped, there could be inspections and 
sampling to ensure the Integrity of the cap. 

How Can I Get More Information 
and Become Involved with the Site? 

DEQ and EPA are beginning to plan joint public 
involvement activities for the project. The agen
cies will be revising DEQ's Draft Portland Harbor 
Public Involvement Plan this winter so that it 
reflects both DEQ and EPA's activities. The public 
is encouraged to review the draft plan, which is 
already available on the DEQ web site, and 
provide suggestions on activities that would 
encourage public Involvement and understanding 
of the proJect. EPA and DEQ's Portland Harbor 
web sites are linked to each other and updated 
periodically. You can get more information about 
the project from these web sites and the project 
contacts at the end of this fact sheet. 
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Funds Available 

An Initial EPA technical assistance grant (TAG) 
of up to $50,000 Is available to an eligible 
group whose members may be affected by the 
Portland Harbor Superfund site. Most of the 
grant funds must be used for a technical advi
sor to help the community understand technl
cal Information about the site. Only one TAG 
may be awarded for the site, and EPA expects 
to select the TAG recipient by next spring. To 
date, one organization, Willamette 
Riverkeeper, has expressed interest In the TAG. 

More Information 

) 

3 

If your group is Interested In applying for the 
TAG, please contact Cindy Colgate at the phone 
number below. 

Interested in Meeting with Us? 

DEQ EPA, and others on the project teams are 
interested In meeting with groups that would like 
to have more Information about the Portland 
Harbor Site. If you would like project team 
representatives to meet with your group, please 
contact Kim Cox or Cindy Colgate at the phone 
numbers below. 

EPA and DEQ want to make sure that you have access to useful Information about the Portland Harbor 
project. Please contact either Cindy Colgate at EPA or Kim Cox at DEQ to let us know how we can provide 
Information that suits your needs. 

For electronic Information: 

EPA Region 1 0 web site 
http://www.epa.gov /r1 Oearth/ 
Click on 'Index,' then 'P,' 
and then 'Portland Harbor, Oregon: 

DEQ Portland Harborweb site 
http://www.deq.state.or.us/ 
Click on 'Programs,' 
then 'Environmental Cleanup and Spills,' 
and then 'Portland Harbor: 

For technical Information: 

Wallace Reid, EPA Project Manager 
206-553-1 728 or toll-free at 1-800-424-4372 
reid.wallace@epa.gov 

For general Information: 

Cindy Colgate 
EPA Community Involvement Coordinator 
206-553-1815 ortoll free at 1-800-424-4372 
colgate.dndy@epa.gov 

Kim Cox 
DEQ Portland Harbor Project Coordinator 
503-229-6590 
cox.klm@deq.state.or.us 

Chip Humphrey, EPA Project Manager 
503-326-2678 
humphrey.chlp@epa.gov 

Eric Blischke, DEQ Project Manager 
503-229-5648 

bllschke.ertc@deq.state.or.u5 

To ensure effective communication with everyone, additional services can be made available to persons with disabilities by contacting one 

of the EPA representatives listed above. 
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'Portland Harbor Sediments 
. Oregon Department of Envlro~a;.e~t~1 .aUaJib 

, ' , March 2000 Updafe ~ .. A~CE'VEO 
_.. :-$-.. --,__ ,:. 'J;' .' ,~, .... : . 

;' ': - . . ,,: "'; ",:,,:: MAR 2 8 2000 
.'. .. Background -:,-,~ ~.: . ,:'~(' ... ,. 

: ',:' , .. ,.: - -~' '.~"";';:' ':'~ 'I"~ :-:"MILLER,NASH, WIENER 

: -:- l=ioriand Harbor CoVers a highly ind~triajized, 6-mile .siei~ 'of ~e Willamette- ~I~ ~R~~ , 
from the southem tip of Sauvie Island upstream to Swan Island. Forseverai yearS, eoric&ms have been 
raised about the quality of sedinienm in lhe'Pottrand . Harbor. A'study perfonned in 1997 by the Oregon 
Department ¢ En~ro",mental Quality (DEQ) and Environ~n~~ ~Protect!olJ Age~cy (EPA) found that 
sediments in. the area are contaminated .. The results of the study led Ef:JA to Consider the placing the 
harbor on ~e Superfund National Priorities Li,st (NPL). ..,., '':: . . 

.~. . ' . .... .... :~ .. , . 

"The stSte'haS-askect EPA,that the s,ite'be deferred arid deaned up under state authority, This 
would allow for ~e continuation of DEa's cleanup work in the H~rbor and integration of other state 
programs. In June 1~99! CEQ completed the Portland Harbor Sedir:nent Management Plan (PHSMP) 
that provides the framework for evaluating 'and managing contaminated sediments, desaibes how the 
state wili meat EPA's Criteria for deferral and forms the cornerstone of a state-Ied approach to cleaning 
up the harbor.' ' , ': . .; " -, . . ' 

What's Happening Now? 
. . "'. 

~ , , 

DEQ continues with work as ouUined in the PHSMP. Work in the next several months includes: 

• Completion of the Portland Harbor RemedlallnvestigatlonIFeasiblilly Study Work Plan; ::,',', '. 
• Continued public outreach; :' t' , 

• Continued federa'. local and tribal natural resource trustee involvement efforts; 
• Continued environmental work at the existing sites in the harbor; 
• Ongoing site assessment and investigation; 
• Consent decree negotiation 

Decision for Deferral 

On March 31, 2000 EPA, will evaluate DEQ's progress towards obtaining state deferral based on the 
follOwing criteria: ~. . ;."\ .,' .' :.\;:, ' " . : 

. ~"'., :=p:.~ ~.:..':. . ',' ' .... :. . . 
• A SuperfuncHqulvalent Remedial'nv~igation and Feasibility Study. 
• Protection of the ~atura' ResQu~ Trustees rights. . 
• Tribal involvement. - , .. ,. ': . '::, ,.,. .... "'"~ ''; , . 
• Completion of a p'ublic invorWment plan. ,'.,. ' " . , , 
• Enforcement plan for ensuring responible parties (RPs) perform an~ pay for the ~Ie:anup of the harbor~ 

Should the state not meet these criteria, EPA has indicated that a listing package will be forwarded U;' 
EPA headquarters in Washington D.C. During this time. the deanup work already underway in the Harbor 
will continue. Both agencies are committed to making a decision on the best management option for the 
Portland Harbor. and will not allow the process to slow down environmental progress. 

Or~oll DEQ 03111100 PortlaNl/ftJrbor FDL"f SIt,.,. UpJotr 1#9, POF I 014 
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Natural Resource Trustees Tribal Involvement 

The natural resource trustees Involved In The following tribes haVe 9Xp11i1S68d both 
Portland Harbor Include six Native American natural resource and cultural Interests in the 
TribeS, the National Marine FISheries Service Portland Harbor deanup: Confede~d Tribes 
(NMFS), National Oceanic Atmospheric of Grand Ronde, Confederated Tribes of the . 
Administration (NOAA). US FIsh and WlldUfa Siletz Indians. Confederated Tribes-Of' iJie" 
Service (USFWS), Oregon Department 'of .:' ,._ Umatilla Indian Reservation, Confederated 
Fish and WIldlife (ODFW) and Oregon DEQ. Tribes of the Warm Springs Indian 
These 1rustaes are responsible to protect " '.. Reservation. Confederated Tribes and .Bands 
natural resourCes" such as salmon .~ .,' . '-:of the Yakarna Indian Nation, .and tiii" Nez 
migra~ b,irds. ". . .... . . _ ... ~ ... '-' ... :::':"'-.Pen::e. ·TRbe, . ..' .......... .' .-.~ .. 

~ .''7 '. _ :. . . 

..... W~ a site':. listed'on 'the Superfu~d . ' .. ' ':: EPA has a' faderal trUst resPOnSlb'itty~and 
National Priorities Ust (NPL). EPA is required '. :govemment-to-govemment reiaifonship 'with 
to coordinate assessments. investigations federaUy recognized b1bes. ThIs relationship 
and planning with natural resource trustees. . .' . assures tribes of appmpr:iate consultation 
In addition, 'truStees can flIe Natural Resource • . during a Superfund cleanup process. DEQ is 
Damage Assessment '(NRDA) claims 'until' committed to the full involvement and 
three yeSIS after 8 clHnup Is complstBd. participation of Interested tribes in the 
Without a Federal listing, trustees can only planning. investigation and cleanup efforts 
file NRDA claims' until thtee ysatS after the occurring in Portland Harbor. 
date Injury to 8 reSOUfC8 was first discovered. 
This difference in the timing, or statute at 
limitations, for rui"g a NROA daim could 
affect a trustee's ability to prated natural 
resources. • - , :;',' 

Under a state-Ied cleanup, DeQ must 
provide the same level of participation and 
involvement" for natural resource trustees. . 
Tolling agreements, signed by both natural 
resource trustees and the responsible parties 
(RPs). stop the statute of limitations from 
running out. These agreements provide the 
trustees the same capability to file NRDA 
Claims under a state-led cleanup as they are 
guaranteed under the federal proc:ess. .' ." 

In order to support a state led cleanup. 
and to protect their legal rights, the natural 
resource trustees have stated they need the 
RPs to sign tolling agreements. 

On January 13. 2000. DEQ. the 
Governor's Office. federal, state and tribal 
natural resource trustees met with the 
Portland Harbor Group to negotiate a 
resolution to the trustee rights issue. 
AddItional discussions took place on 
February 4,2000 and March 10.2000. 

Of'£Flft DEQ DJI2JJ(J(J 

.. ~ 

On December 13, 1999. Governor 
Kitzhaber met with representatives from ftve of 
the interested Tribes to express Oregon's 
willingness and commitment to tribal 
participation throughout a state-led cleanup. 

. , The Director of CeQ continues'to-nieet with 
tribal chairs and tribal councils so DEQ can 

~ . better understand . issues and . concems 
regarding Portland Harbor. DisaJssions are 
underway with several tribes regarding 
agreements that would outline tribal 
participation and funding. 
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:. ' Tlie Portland Harbor RIIFS Wo~ Plan 
.. • ,.,... oJ 

DEQ is currently preparing a Remedial InvestigationlFea&!ibi1ity Study WOf1( pj~ri"th~ ~IJ 'be used''-'to 
investigate the types and quantitieS of contaminants in the sediments and determine whaf types of risks these 
contaminants pose to humans, fish and wildlife. The infonnatioo gathered durfng Implementation of the Work 
Plan will eventually help' DEQ decide on how best to clean up the contaminated sediments. "":,io "'-',. " 
•• ~ ~I .... .=. ...,:' .....: .... ..;\'" ... . '.. .. .. ... to .'. '., - .~' .. r·' - ., ..•• ' . ·:'i~..". oJ 

" ,To provide earty and or1:~o!~ stakeholder:involve~~t and".COntrl~ution to the'W~' ~"pre~raUon 
process, DE.Q folJT1ed,:two, g[Ou~. a_Technical ~ange W~~~p ~nCf, !I.,.~e~~rs Ad~ ~roup. 
Each group was comprised ~ representatives ~ the following seven ~Cli:irs: federal & ~r g~mment, 
industry, natural resource trustees, native American tribes. environmental organizations 'and community 
groups. These groups met through March 2000. ' ~", " . ' .• , "",' .. ,' '.' ~:; .' 

'" .' .- ~,:,'.' - .. . , ' . 
. Representatives of the Technical Exchange' Workgroup discuss specific technical details related to 

development of the Work Plan such as the number and location of samples and how to evaluate the health of 
fish and wildlife. . . 

The Stakeholder Advisory Group focuses on bringing a non-technical pefS~e to the ~der policy 
issues associated with DEQ's ruponse to Harbor contamination. The advisory group also considers the policy 
implications of specific technical choices Identified by the TeChnical exChange Workgroup. ' 

In addition to meeting agendas, suinmaries and Participant Dsts. a dEivelopmental draft of the Work Plan is 
currently available on DEQ's Website, DEQ wiD conduct an Informal pubOc comment penod that will focus on 
Introducing the Work Plan ·to ·the local community, explain the purpose of the Work Plan, .and answer 
questions. A fomlal public comment period will be held later this summer.. If you would like CEQ to attend a 
meeting of your organizatiori during' either the informal or formal public comment period, please contact Kim 
Cox. DEQ, at503-~590: .. 

: ':'.,: 

.-. :,: ':'" .:: ~ 

"1: ',. Work Plan Implem~nt~~ion .-' .... . . ~ . 
. .. . . . .. i .. ·.. ~, 

Implementation of the RVFS Work Plan is scheduled to begin in late summer 2000. The Work Is 'p(anned 'in 
phases; Phase 1 will take about 18 months to complete. The final Work Plan will be"attached to an 
enforceable consent order sig~ by responsible- parties (RPs). The RPs will be oroered by the state to 
perfo"" the work. The RPs will perform the investigation, with DEQ in an oversight role.' . '.J 

," Public Involvement Plan 
'. ~ 

.' . 
Twenty-five Community Intervlews, conducted in /ate 1999 will be used to complete the Public Involvement 

Plan described in Appendix J of the Port1and Harbor Sediment Management Plan. The interviews were 
cOnducted With a wide range 'of stakeholders including 'neighborhocid and coinmiinity groups, varioUs users of 
the river, elected officials and Industry associations.' The 'intervlews focused on the Interviewee's current 
knowledge of Portland Harbor, any concerns and Issues, the difference between a state and federal cleanup, 
the type 01 infonnatlon the community needs and the best way to provide that infonriation. '. "< .. ,' 

, • ~ • ..... .: ""1' • • :.:.: :: . ~ ': ~. • 

DEQ will use the results Of the interviews to develop public outreach tailored to meet .tI)e need~ of the 
affected community. A final public involvement plan should be available in April. . ..... . . 

'- ....... "4··.". 

Other outreach efforts inclUde environmental and community group partldpatlon In the development of the 
Work Plan, public comment process on the Work Plan. and continued communication with local neighborhood 
and community groups. 
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Site Ass.ssment Work 

Prior to the raJease of the Portland Harbor Sediment Management Plan in June 1999, DEQ initiated 
investigation and cleanup activities at 17 sites within the Portland Harbor Study Area. Investigation and 
clea~,:,p ~ctivities include: 

~ extensive upland investigations to Ide~tify and evaluate contaminant sources, 
,. collection of sediment chemistry and toxicity data, 
• implementation of source control measures 10 prevent contaminant mlgratlon'~ ~. river. ' , '_ , -." " 

. In additio~Jo work at tttese 17 sites, site discovary efforts based on the results of the 1997 joint EPA/DEQ 
sedtme~ Investigation Identlfted appMlxlmatsly 50 addftional sites and 18'outfaHs to the liverth~ are'POtential 
sources·.~ £XKltamlnatfOA:tO th~ Wi/lamette·River •• ':rhese,8ites are ,identified jn.~pendlx F (Table F-3: Sites 
Id.n~~d in Site, Discovery P~) of the Portland Harbor Sediment Management Plan. ' ~,~' ~ , 

The "ii;t of sites presented ~ Appendix F was modified by adding new Sit~. ~in~ s~ b~~ed . on 
property ownership or operatiOn, and eliminating sites currently being addressed through OEQ's Voluntary 
Cleanup Program. 'Each site was evaluated through DEQ's Strategy Recommendation process. Recently, 
DEQ compietfilCl strategy recommendations for 35 sites within the Portland Harbor Study AIea. 
Recommendations for further action at these sites included: 

• 12 High-Priority Remedial Investigations (RI) 
• 13, High-Priority Expanded Preliminary Assessments (XPA) 
• 10 Low or Medium Preliminary Assessments (PA) or Expanded Praliminary Assessments 

Orphan Site DeSignation 
'J OJ , ' 

"When responsible parties are either unknown. refuse to conduct required cleanup activities' or 8re fln~ncially 
unable to do so, DEQ pays for priority cleanups using Orphan Program funds. Because orphan site funding is 
limited, only sites posing serious. threats to public health and the envlMlnment become, orp~. '.' _ , " 

DEQ recently designated the Portland Harbor as an Orphan site. Based on a preliminary reVIew of 'Portland 
Harbor sediment data, DEO has concluded that, at this time, there are no obvious sources for some of the 
sediment contamination In Portland Harbor, An Orphan Site designa~ allows DEO to access the Orphan 
fund to pay for work in the harbor aSSOciated with contaminants that can not be assodated with any specific 
responsible partY. This allows th~ state to continue to make environmental progress while OEQ continues 
investigation ,ttlat will Identify responsible parties to perform and pay for the cleanup 

, , -
The Orphan Site Account was established in 1991. The Oregon legislature authorized the financing of 

orphan cleanups with long-term pollution control bonds. Since 1992, OeQ has issued bonds totaling $20.4 
million. Debt on the bonds is repaid with a variety of funds. 

Almost $11 million was available for use by the Orphan Fund in the 1997 - 1999 biennium. This same 
amount is projected to be available fortt-.e 1999 - 2001 biennlum_ It is project6d that approximately $1-2 
million of Orphan Site Funds will be used In Portland Harbor until June 2001. 

Questions? 

If you have questions for DEQ regarding Port/and Harbor please contact: Emily Roth, Portland Harbor Policy 
Manager at 503-229-6156 or Mike Rosen, PorUand Harbor Technical Manager at 503-229-6712. 

If you have questions for EPA regarding Portland Harbor please contact Mark MaCintyre, EPA Region X 
Public Affairs, at 206-553-7302. ' 

If you would like additional Information, please visit our web site at: 

http://WWW.deq.state.or.uslwmeJcleanup/PortiandHarbot/portiandharbor.htm 

Dr.gon DEQ 03121100 
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wASliING"I'ON 
OREGON 
CALIFOFlNIA 
NEVADA 
IDAHO TIME OIL CO. 

PHONE (206) 285-2400 
FAX (206) 283·8036 

',. --------------------------

VIA AIRBORNE EXPRESS 

Ms. Jill M. Blundon 

• Z737 WEST COMMODORE WAY 
T, P.O. BOX 24447 .. 

E 

March 10, 2000 

Vice President, General Counsel & Secretary 
Beazer East, Inc. 
elo Three Rivers Management, Inc. 
One Oxford Centre, Suite 3000 
Pittsburgh, Pennsylvania 15219-6401 

SEATiLE, WA 1J811J~1233 
SEA'mE, WA 98124-0447 

Re: Interim Cost Sharing Agreement - Northwest Terminal 
Portland, Oregon 

Dear Jill: 

Thank you for your letter of March 7, 2000. Enclosed please find your fully executed original of 
the "Interim Cost Sharing Agreement" between our companies, the same having now been 
executed on behalf of Time Oil Co. and Northwest Terminal Co. 

We look forward to working with you cooperatively to achieve the objectives of the Agreement. 
We also look forward to receipt of reimbursement for past costs, per Agreement Paragraph 4.2. 

Once again, thanK you for your cooperation and assistance. 

RG:mw 
Enclosure 
cc: Patty Dost 

Kevin Murphy 

r,.,'111itocS.doe~ 

Very truly yours, 

Richard Gordon 
Corporate Counsel 
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INTERIM COST SHARING AGREEMENT 

THIS AGREEMENT ("Agreement"), dated as of March --' 2000 (the "Execution 
Date"), is made by and among Bcazer East, Inc. ("aEr') and Time Oil Co. and Northwest 
Terminal Co. (collectively, "Time Oil''). BEl and Time Oil shall each be referred to herein, 
individually, as a "Party" and, collectively, as the "Parties." 

WITNESSETII: 

1aI003/012 

WHEREAS, Time Oil has filed a lawsuit against BEl alleging that BEl is liable for some 
portion of the cost of investigating and remediating alleged environmental conditions at and 
emanating from that certain real property located at 10350 T"lDle Oil Road in Portland, Oregon 
(the "Site"); and 

WHEREAS, Time Oil's lawsuit is captioned Time Oil Company. et al v. Koppers 
Company, Inc. ct. al (Case No. CV99-41-JE) (the "Litigation',) and is pending in the United 
States District CoUrt for the District of Oregon (the "Cowf'); and 

WHEREAS, without admiuing any fact., responsibiJity. fault or liability in connection 
with the Site, or that any investigation or response activity is required. the Parties agree that it is 
in their interests to conduct jointly the work described in Exhibit A ("Shared Work")on the terms 
and conditions set forth below, 

NOW, TIIEREFORE, in consideration of the mutual covenants contained herein, and 
intending to be legally bound hereby, the Parties do hereby agree as follows: 

1. Def'"mitions 

1.1 "Conrtactot" shall mean any contractor, subcontractor or consultant retained by 
the Parties to perform any of the Shared Work hereunder. The Contractor at the time of 
execution of this Agreement is Landau Associates. Inc. (''Landau''). The Parties agree that 
Landau shall be the Contractor interfacing with the Agencies (as defined below). The Parties 
agree, however, that one or more other vendors may be more appropriate for design and 
implementation of all or a portion of the Shared Work. Accordingly, the Parties may designate 
additional or different Contractors by mutual agreement_ 

1.2 "Shared Costs" shall mean only those costs the incurrence of which is jointly 
agreed upon by both Parties hereto which are hereinafter incurred to perfOntl the Shared Work. 
The term includes agreed upon and approved third party technical and administrative expenses 
relating to the Shared Work, outside attorney fees related to negotiation of Shared Work with the 
Agencies (to the extent that both Parties agree expressly to the outside counsel selected), Agency 
ovezsight costs, and other costs which the Parties agree shall be treated as Shared Costs. The 
term "Shared Costs" shall also include agreed upon and approved actual third party costs of 
equipment, materials/supplies, sampling. laboratory work and work perfonned by Contractors. 
The term "Shared Costs" shall not include the following: Project Manager time; any Party's 
overhead or markups; the cost of employee time; legal or consulting fees related to the 
administration of this Agreement or the Litigation; any costs of an indirect or consequential 
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nature (including lobbying costs); lost profits; or any other costs similar to those listed herein as 
being excepted from the definition of "Shared Costs." 

1.3 "Shared·Work" shall mean the activities described in Exhibit A, andlor any other 
activities expressly agreed to in writing by the Parties as constituting Shared Work. 

2. Objectives of the Parties 

2.1 The Parties' objective in entering into this Agreement is to work together and 
cooperate so as to minimize transaction costs and the cost of the Shared Work to be 
implemented.. 

2.2 Should it be determined that a remedial action is required. the Parties agree that 
any remedial action proposed to the Oregon Department of Environmental Quality ("Oregon 
DEQ"'), United States Environmental Protection Agency ("USEP A") or any other state or federal 
regulatory agency (individually, "Agency", and. collectively, the "Agencies'') shall be consistent 
with Oregon law requiring remedial action decisions to consider current and likely future land 
uses in the locality of the facility. The Parties' intent is to work with the Oregon DEQ andlor the 
USEP A [0 select a remedy which is consistent with the cmrent and anticipated furore industrial 
use of the Site. 

3. Project Management 

It is recognized that the Parties will be spending Significant sums of money to perform 
the Shared Work. It is recognized that, because they each have a significant financial interest in 
the Shared Work. the Parties need to ensure that the Shared Work is managed in an efficient and 
professional manner. Accordingly, the Parties hereby establish a project management structure 
that shall remain in effect until the expiration or termination of this Agreement. 

3.1 Exchange of Data. The Parties recognize thaI, in order to ensure that the Shared 
Work is managed in accordance with the framework established in this Agreement, it is 
necessary to ensure that each Party and any and all Contractors retained pursuant to this 
Agreement, have true and correct copies of data previously generated by, or on behalf of" any 
Party with respect to the Site and the constituents located thereon, including, without limitation: 
(A) data relating to sampling and analysis conducted by each Party at the Site; (B) data relating 
to the nature of the constituents generated by, and disposed of (directly or indirectly) by. each 
Party at the Site; (C) the manufacturing processes utilized by each Party with respect to such 
constituents, and (0) reports filed by each Party with any Agency with respect to any of the 
foregoing. Accordingly, the Parties hetcby covenant and agree that, promptly upon execution of 
this Agreement, each Party shall provide the other with true and correct copies of documents, 
reports or other information that fits within the foregoing description. or alternatively, with 
access to and the opportunity to review and copy such documents, reports or other infonnation. 
The parties understand and agree, however, that nothing in this Agreement shall be construed as 
obligating any Party to provide any person or Party with access to documents or infonnation 
which is protected from disclosure by the anomey-client privilege, the attorney work product 
doctrine, or any other appJjcabJe privilege. Any materials exchanged hereunder shall be 
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maintained by each party as confidential. and shall be considered as having Protected Status 
under Article 6.3 hereof. 

III 005/012 

3.2 Project Manaeer Desipatiou. BEl has designated W.Jchael Tischuk. (telephone 
number: 4121208-8809; telecopy number: 4121208-8869) as its Project Manager, and Time Oil 
has designated Kevin Murphy (telephone number: (206) 2866443; telecopy number. 
(206) 285-7833) as its Project Manager, each of whom may, at the designating Party's option, 
perform the duties described in this Article on a fuU-time, part-time or intermittent basis. In 
addition, each Project Manager may designate a representative, such as a fellow employee or a 
Contractor, to carry out specific obligations or exercise specific rights hereunder. Each Party 
may designate a replacement Project Manager hereunder at any time upon written notice to the 
other Party. 

3.3 Projed: Management Decisions. 

(a) The Project Managers for each Party shall work together in good faith to 
carry out the Shared Worle in a SCientifically sound and cost effective manner consistent with the 
principles set out in Article 2 above. 

(b) The Project Managers shall confer with each other on a regular basis and 
use all reasonable efforts to make joint decisions pertaining to the various matters that may arise 
while managing the Shared Work- The Project Managers shall make good faith efforts to 
attempt to settle any disagreement OD any matter that arises under this Agreement. BEl 
acknowledges. however. that rune Oit is the owner of the Site and is subject to an administrative 
agreement with the Oregon DEQ concerning the Site. Time Oil thus has lead xesponsibility for 
daily decisionmaking about the Site and the Shared Work; provi~ however, that such daily 
decisionmaking shall be consistent with the agreements reached between the Parties' Project 
Managers concerning the Shared Work and in furtherance of the objectives of the Parties set 
forth in Article 2 above. 

(c) In the event one Project Manager or his designee communicates with a 
Contractor about a material issue without the otheT Project Manager being present either in 
person or by phone, following the communication he or sbe will promptly contact the other 
Project Manager and, promptly after the communication, he or she will infonn the other Project 
Manager as to the substance of the communication. Each Project Manager shall ensure that the 
other promptly receives copies of all documents he or she sends to or receives from Contractors 
concerning the Shared Worlc or the Site. 

(d) Except in the case of an emergency or as required by law, BEl will not 
communicate, either orally, in writing or otherwise, with any Agency regarding any aspect of the 
Shared Work without Tjme Oil being present or being notified in advance olthe nature and 
substance of such communication and given an opportunity to partiCipate. In the event that BEl 
engages in any unilateral communication with any Agency regarding any aspect of the Shared 
Work, BEl's Project Manager wjIJ promptly infonn Time Oil's Project Manager as to the 
substance of the communication. Except in the case of an emergency, or as required by law, 
Time Oil will not cOmIDunk:ate, either orally. in writing or otherwise with any Agency regarding 
any aspect of the Shared Work without BEl being present or being notified in advance of the 
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nature and substance of such communication and given an opportunity to participate; provided, 
however, that this restriction shall not apply to the extent that Tune Oil is communjcating with 
any Agency consistent with the agreements reached between the Partics' Project Managers 
concerning the Shared Work and in furtherance of the objectives of the Parties set forth in Article 
2 above. Except as pennitted by the preceding sentence, in the event that Time Oil engages in 
any unilateral communication with any Agency regarding any aspect of the Shared Work, Time 
Oil's Project Manager will promptly infonn BEl's Project Manager as to the substance of the 
communication. 

(e) In the event that the Parties agree to replace or supplement the Contractor, 
the Parties agree to discuss in good faith the question of which Contractor(s) to select to perfonn 
Shared Work hereundec. The Parties shall obtain written estimates from Contractors, suppliers 
and other persons with respect to Shared Work to be performed at the Site, and shall deliver such 
estimates to each other for review. The overall goal will be to select Contractors who will 
complete the necessary work for the task involved at a reasonable cost and within a reasonable 
period of time, not to exceed the schedules set forth in any work plans and in any order. 
Moreover, each Party agrees that it will make all selections of Contractors in good faith, and will 
select only those Contractors who demonstrate technical competence to perfonn the Sbared 
Work and will agree to perfonn the Shared Work in accordance with standard engineering 
practices and the principles set forth in this Agreement. Hiring of Contractors shall require the 
approval in writing of both Parties. In the event the Parties cannot agree on which Contractor to 
select or whether a replacement or supplemental Contractor should be selected, either Party may 
submit the issue to Informal Dispute Resolution as defined in Section (i) below. Failing such 
resolution, either Party may terminate this Agreement. All contracts with Contractors shall be in 
writing, and the form and content of all such contracts must be approved in writing by both 
Parties prior to the execution thereof .. Both Parties will be afforded the opportunity to interface 
with the Contractors and to discuss project-related issues with the Contractors during the course 
of the work. 

(f) In the event any Party believes that a Contractor should be replaced for 
such reasons as consistently sub-standard performance, lack of expertise or proper qualifications, 
repeatedly exceeding bid· estimates, faiJure to meet schedules, cost ovenuns, a direct conflict of 
interest or other substantial causes, it may raise the question of replacing such Contractor by 
submitting to the other Party a written description of the reasons for the Party's belief that the 
Contractor should be replaced. In such event, the Parties agree to discuss in good faith the 
question of wbether to select a new Contractor and, if so, which Contractor to select. In the 
event the Parties cannot agree on whether to select a new Contractor or which Contractor to 
select. either Party may submit the issue to Informal Dispute Resolution as defined in Section (i) 
below. Failing such resolution. either Party may terminate this Agreement. If the Parties agree 
to select a new Contractor, each Party may provide the other with a suggested list of Contractors 
to carry out the remaining Shared Work or the specific tasks involved, and the Parties agree to 
select a new Contractor in accordance with Article 3.3(e) above. 

(g) A compJete project scbedule outlining activities required to complete the 
Shared Work will be established prior to beginning the Shared Work.. The schedule shall allow, 
in all instances, a reasonable amount of time for each Party to review and submit comments on 
each draft deliverable and for such comments to be incorporated into the final version of the 
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deliverable and shall be consistent with the schedule imposed under any applicable order, decree 
or administrative agreement_ The Parties shall, and shall instruct the Contractors to, comply with 
the established schedules_ The schedules may in each case be modified by mutual agreement of 
the Project Managers. 

(h) It is the intention of the Parties to timely arrive at a consensus position on 
all issues pertaining to the Shared Work. to the ~ent reasonably possible. Each Project 
Manager shall provide the other with all his or hee comments to each draft deliverable as soon as 
reasonably possible and within the time limit established in the schedule. The Project Managers 
shall then confer in good faith with respect to each comment in an effort to reach agreement on 
technical issues. The Project Managers shall instruct the ContIactor to incorporate all comments 
that are agreed upon by the Parties into the draft deliverable or final deliverable involved_ In the 
event that a dispute arises, the Project Managers shall use their best efforts to resolve it 
informally_ If the Project Managers are unable to resolve their dispute, either Party may submit 
the issue to Informal Dispute Resolution as defined in Section (i) below_ Failing such resolution, 
either Party may terminate this Agreement. 

(i) In the event that the Project Managers cannot resolve an issue within five 
(5) business days. then such matter shall be referred to the appropriate senior executives at BEl 
and Time Oil. Such executives shall confer within five (5) days olthe referral of the matter in 
question (or a longer period if agreed by both Parties) and shall endeavor to resolve such issue( $) 
by good faith negotiation. This process shall be refermi to as Informal Dispute Resolution. If 
they are unable to resolve such issue(s) within five (5) business days aftcrtheir discussions (or a 
longer period if agreed by both Parties), either Party may terminate this Agreement_ 

G) All Contractors hired to perform Shared Work shall communicate with 
BEl's and Time Oil's Project Managers and timely and simultaneously transmit to both of them 
all correspondence and work product generated by them (as well as any relevant correspondence 
received from third parties) in connection with the Shared Work. This includes any interim work 
provided in draft format_ 

4_ Shared Costs 

4_1 Each Party is liable for and shall pay its portion of the Shared Costs indicated 
herein, as provided in this Article_ 

4.2 The Shared Costs shall be allocated between the Parties as follows: 

Time Oil 60010 

BEl 400At 

Further, BEl agrees to reimburse Time Oil $600,000 in past costs within thirty (30) days 
following BEl's receipt ola fully-executed Agreement. This allocation. including the allocation 
of past costs, is an interim allocation only as set forth in Article S.l below. 

4.3 Any Contractor(s) shall send to TlDle Oil itemi::l;ed monthly invoices showing the 
activities undertaken, the person(s} undertaking such activities, the rate attributable to each such 
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person and the time taken by each such person on each activity. Time Oil shall forward copies of 
all Contractor invoices to BEl and shall invoice BEl in proportion to the allocation set forth in 
Article 4.2 above. BEl shall pay Time Oil's invoice within 30 days of its receipt thereof. 

4.4 Should BEl fail to make a payment within such time as set fonh in the invoices 
described in Article 4. 3, BE! is in default under this Agreement. In such event. Time Oil has the 
right. notwithstanding Articles 5.1, 6.1, and 6.3 below. to immediately seek reimbursement from 
BEl or injunctive relief in a judicial action. 

4.S This Agreement shall not ~vent any Party from recovering all or any part of its 
payment of Shared Costs, or any portion thereof, from the other Party or from any non-party. 
The allocations set forth herein are interim allocations established for purposes of implementing 
the Shared Work, and are in no way suggestive of final shares or of relative liability, or of the 
existence of liability. These allocations are effective until the completion of the Final Allocation 
process described in Article 5.1 below, unless the allocations arc revised by consent of the 
Parties. Neither this Agreement nor the allocations contained in the Agreement are admissible in 
any litigation between the Parties, except litigation to enforce the terms of this Agreement. 

5. Final Allocation 

5.1 The Parties agree that they shall attempt to achieve the fmal allocation of Shared 
Costs and past costs «'Final Allocation") through a process of good faith negotiation which, if 
unsuccessful, shall be followed by non-binding mediation using a mediator selected by the 
Parties and experienced in the resolution of environmental disputes. Neither Party shall begin 
the process of non-binding mediation until such time as the Shared Work is completed to the 
satisfaction of both Parties, any additional activities relevant to the issue of allocation are 
completed and the Parties have had an opporrun.ity to engage in good faith negotiations. Neither 
party shall institute or reinstate any judicial action against the other with respect to the Site 
(except as set forth in Article 4.4 or for the purpose of enforcing the terms of this Agreement) 
until such time as the Final Allocation process is completed. 

5.2 In the event that the panies are unable to agree upon a fmal allocation through 
negotiation or mediation, either Party may move the Court to lift the stay in the Litigation. 

6. Miscellaneous 

6.1 Within fifteen (lS) days following the Execution Date, Time Oil and BEl shall 
file a joint motion to stay the Litigation pending (a) completion of the Shared Work and approval 
of a remedial action by the Oregon DEQ and, if necessary, the USEP A or (b) termination of this 
Agreement. In the event the Court denies the motion to stay or in the event that at any time the 
Court lifts the stay, this Agreement shall tenninate and DO Party shall have further obligation 
hereunder. 

6.2 Any aspect of this Agreement may be amended by written agreement of the 
Parties. 

6.3 There are common questions of law and fact that will affect the ability of each 
Party to defend itself regarding any litigation with an Agency or other third party relating to the 
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investigation and remediation of the Site which create a mutual interest in certain joint and 
common defense efforts. The Parties have concluded. that their respective interests will best be 
served by jointly conducting certain common activities relating to the Site. To that end, all 
documents, records, materials and other infonnation ('1tems") disclosed, in furtherance of the 
pwposes of this Agreement, by a Party to the other Party. the Project Manager(s) or the 
Contractor shall keep whatever privileged or confidential status that is available under any 
applicable law at or prior 10 the disclosure ("Protected Status"), provided that, prior to such 
disclosure, the originating Party identifies the Items with Protected Status and the reasons why 
they have Protected Status, Such Protected Items shall not be disclosed to any third party (other 
than a Party's auditors or insurance carriers or as required by Jaw) by the Parties or by any 
shareholder, partner, director, officer, employee, counselor agent of any Party or by the Project 
Manager(s) or Contractor, without the consent of the originating Party. All documents, records 
and materials (including this Agreement) that are prepared or created for the Parties, or in 
furtherance oftbe purposes of this Agreement, by the Parties, any Party, Project Manager(s) or 
the Contractor shall receive. Protected Status and not be disclosed to any third party by the 
Parties. by any Party, or by any shareholder, partner, director, officer, employe,e, counselor 
agent of any Party, the Project Manager(s) or the ContraCtor, without the consent of the Parties. 
This paragraph shall not apply to documents, records, materials and information that are now, or 
become, public knowledge without violation of this Agreement. that have been or are obtained 
from a Party pursuant to discovery procedures in an action or proceeding, or that are otherwise 
available to a Party. 

6.4 In addition to the circumstances expressly set forth herein allowing a Party to 

~ 009/012 

terminate this Agreement, either Party may tenninat.e this Agreement on the ground of (a) the 
other Party's material breach of the Agreement; or (b) the Parties' inability to resolve a dispute 
arising under this Agreement, despite good faith efforts to do so, including Informal Dispute 
Resolution. In the event that a Party desires to temiinate this Agreement under this Article 6.4, 
that Party shall give the other Party written notice by certified mail of its intent to tenninate and 
the ground therefore, and the ~nnination shall be effective ten days following receipt of the 
notice, unless the other Party cures the breach or resolves the dispute before the expiration of the 
ten day period. The terminating Party will be responsible for its percentage (as set forth in 
Article 4.2 above) of all Shared Costs incurred until the date that the tennination is effective. 

6.5 Unless earlier terminated, this Agreement shall tel1llinate when the Final 
Allocation process is completed, provided, however, that Articles 4.5,6.1. and 6.3 shall survive 
termination. Either Party may move the Court to lift the stay in the Litigation upon tennination 
of this Agreement 

6.6 The Parties to this Agreement expressly acJcnowledge that nothing contained 
herein shall alter, limit, expand, create or modify the Parties' rights, obligations, and liabilities, 
pursuant to any state, federal or other statute, regulation, ordinance or common law,which would 
exist in the absence of this Agreement. 

6.7 This Agreement constitutes the entire understanding of the Parties with respect to 
its subject Matter. 'Ibis A.:,areement may be amended or modified only as provided in Article 6.2. 
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6.8 The Parties do ~Ot iotend hereby to make any agreement that will prejudice any 
Party with respect to its irlsuIers and. by entering into this Agreement, anticipate that actions 
taken pursuant to this Agreement will benefit sur.h insurers. 

6.9 Nothing herein shall be construed as Siving any third party any rights hereunder, 
and no action may be brought against any Party, or itslthcir shareholders. partners, directors. 
officers, employees. counselor agents by anyone claiming to be a third party beneficiary under 
this Agreement. 

6.10 No party or employee. officer or representative of a Party (other than the 
Contractor or its employees. officers or representatives) shall have any liability to the other Party 
for any action or omission taken or made hereunder consistent with the terms of this Agreement 
except if and to the extent that such actions or omissions constituted gross negligence, an 
intentional tort or an intentional crime. 

6.11 All notices provided by one Party to the other Party pursuant to this Agreement or 
relating to the Shared Work shall be sent to: 

For Beazcr East, Inc.: 

Jill M. Blundon 
Three RivClS Management, Inc~ 
One Oxford Centre, Suite 3000 
Pittsburgh, PA 15219 
Phone: (412) 208-8831 

MicbaelllSChuk 
Three Rivers Management. Inc. 
One Oxfotd Centte; Suite 3000 
Pittsburgh. PA IS219 
Phone: (412) 208-8809 

and 

For Time Oil: 

Richard Gonton. Esq. 
2737 Commodore Way 
Seattle. WA 98199 
Phone: (206) 285-2400 

and 

Kevin M. Murphy 
2737 Commodore Way 
Seattle, WA 98199 
Phone: (206) 286--6443 

PDXIOI936O/082l9~13.1 
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6.12 This Agreement shall not constitute, be interpreted. construed or used as evidence 
of any admission of liability. law or fact. a waiver of any right or defense, or as an estoppel 
against any Party among themselves or by any other pcr50n not a Party. 

6.13 This Agreement shall be construed and enforced in accordance with the laws of 
Oregon. 

6.14 This Agreement may be executed in (:ounterp~. 

6.15 This Agreement shall be binding upon the successors and assigns of the Parties. 
No assignment or delegation of the obligation to make any payment or reimbursement hereunder 
will release the assigning Party without the prior written consent of the other Party. 

IN WITNESS WHBREOF. the Parties enter into this Agreement. Each person signing 
this Agreement represents and wammts that he or she has been duly authorized to enter into this 
Agreement by the ~arty on whose behalf it is indicated that the person is signing. 

ATTEST: . BEAZER EAST, INC. 

ATrEST: 

V2!\~ 
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Exhibit A 
Scope of Work 

Time Oil Co., Northwest Terminal 
10350 North Time Oil Road, Portland, OR 

"Shared Work" shall be defined as performance of the following: 

• Remedial investigation and feasibility study (RJJFS). 

• Implement the Groundwater Interim Action. 

• Supplemental soils sampling to defme source areas. 

• Phase I and n rislc assessment and feasibility studies. 

. 
~ 913122012355 

• Other work necessary to select final remedies for materials, soil. groundwater and 

sediments impacted by pentachlorophenol (PCP), PCP containing products, solids 

and Jiquids used in the fonnulation of pcp containing products, contaminants, 

degradation and breakdown chemicals associatecl with PCP and PCP containing 

products. 

Work is to be conducted in accordance with the Voluntary Cleanup Agreement No. 
WMCVC-NWR-96-07, dated August 21, 1996, and the state of Oregon's Hazardous 
Substance Remedial Action Rules (OAR 340-122), as amended and supplemented by OR 
House Bill 3352 and associated guidance documents. 

faJ 012/012 

BZT0104(e)012842 



Dear Richard: 

Beazer 
BEAZER EAST, INC C/O 1HREE RIVERS MANAGEMENT, INC 

ONE OXFORD CENTRE, SUITE 3000, PITI'SBURGH. PA 15219-6401 

VIA FEDERAL EXPRESS 

March 7, 2000 

Richard Gordon, Esq. 
Time Oil Co. 
2737 Commodore Way 
Seattle, WA 98199 

Enclosed please find duplicate originals of the Interim Cost Sharing Agreement between 
our companies signed on behalf of Beazer East, Inc. Please date both originals and 
have them executed by Time Oil Co. and Northwest Terminal Co. and return one fully
executed original to me. 

As soon as I receive the document from you, I will ask Tony Hopp, our outside counsel 
in the underlying litigation, to call Patty Dost to arrange for the filing of the jOint motion to 
stay the litigation. 

Thank you for your assistance. 

Very truly yours, 

\ -jY~---
Uill . Blundon 
W· e President, General Counsel and Secretary 

Cc: Mike Tischuk - w/out enc. 
I~,/out enc. 

Writer's Direct Dial: 412/208- 8831 
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PHONE (206) 285-2400 

FAX (206) 283-8036 

WASHINGTON 
OREGON 
CALIFORNIA 
NEVADA 
IDAHO 

Q 

o • ! TIME OIL CO. 
'T' ---------------------------• 
T , .. • 

Ms. Jill M. Blundon 

2737 WEST COMMODORE WAY 
. P.O. BOX 24447 

October 8, 1999 

Vice President and General Counsel 
Three Rivers Management, Inc. 
One Oxford Centre, Suite 3000 
Pittsburgh, Pennsylvania 15219 

Dear Ms. Blundon: 

SEATTLE. WA 98199-1233 
SEATTLE. WA 98124-0447 

e<,: !n.~U 
--::1f~ 

Thank you for your July 19, 1999 letter and draft Interim Cost Sharing Agreement. Although 
the Agreement is a promising start, a number of areas of disagreement between the parties 
still remain. We have enclosed a revised proposal for your review, but I wanted to respond 
directly to the issues raised in your letter. 

First, Time Oil Co. agrees that a federal court is unlikely to grant a completely open-ended 
stay of the litigation. Our hope in suggesting an interim agreement, however, was that the 
parties would cooperate in completion of the remedial investigation and feasibility study. 
We expect that, once a remedy for the site has been selected and approved by the Oregon 
Department of Environmental Quality, total remedial action costs can be estimated with 
some reliability and the parties will be in a better position to finally settle their dispute. Your 
letter suggests that Beazer is proposing an "interimn agreement that would survive through 
completion of the remedial action, although the scope of the "Workn is not detailed in the 
proposed agreement. Given the significant groundwater problems at this site, and the 
decades it may take to completely resolve those problems, Time Oil Co. prefers not to defer 
final allocation of remedial action costs until the remedial action is complete. 

On our current schedule, we expect to be ready to select and defend a remedy by summer 
2001. We would therefore ask the court to stay the litigation approximately two years until 
the summer of 2001, while we complete the RIIFS and select a remedy. Our attorney tells 
us that she has obtained similar stays in other contribution cases before this court. 
Assuming that we can otherwise reach an interim agreement, Time Oil Co. prefers to ask 
the court to hold the litigation in abeyance, rather than dismiss it. 

rgmi.;c5 . doc 
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Ms. Jill M. Blundon 
October 8, 1999 
Page Two 

Second, Time Oil Co. agrees that non-binding mediation on final allocation issues is a good 
idea prior to reactivating the lawsuit. As we have previously explained to you, we will not 
agree to binding arbitration of these issues, and, quite honestly, we do not consider non
binding arbitration cost effective in this situation, as it will simply result in the parties trying 
the case twice. We have, therefore, deleted the non-binding arbitration concept from our 
draft of the Agreement. 

Similarly, we have deleted the requirement for binding arbitration to resolve disputes arising 
under the Interim Agreement. Given the interim nature of the Agreement, we believe that, 
in the event that the parties reach an impasse under the Agreement, the proper remedy is 
for either party to terminate the Agreement and resume the litigation. 

Third, we appreciate Beazer's obvious good faith in offering to pay 20% of investigation and 
remediation costs. We continue to believe that a fair interim allocation would split costs 
evenly between the parties. As you know, Koppers owned the eqUipment used in the 
pentachlorophenol formulating operations and directed storage, formulating and packaging 
procedures, down to giving Time Oil Co. specific instructions on the disposal of wastes 
generated during the operation. The parties' contract was very clear that all raw, process 
and finished materials were owned exclusively by Koppers. 

Your letter argues that Time Oil Co. is unaware of any indemnity in favor of Beazer, other 
than Time Oil Co.'s indemnity against its own negligence. Time Oil Co.'s contract with 
Koppers specifically provides that Time Oil Co. is not liable for "normal spillage". See also, 
Jones-Hamilton v. Beazer Materials & Services, Inc. 973F.2d 688, (91t! Cir. 1992). Your 
letter also objects to paying any costs to investigate and remediate a former refuse disposal 
site. Again, Koppers specifically instructed Time Oil Co. about how to dispose of Koppers' 
wastes. The 1970 amended schedule provides that disposal of wastes shall be for 
Koppers; account. 

In order to compromise this matter and stem litigation costs, however, Time Oil Co. is 
prepared to accept from Beazer 48% of future RifFS costs as an interim allocation, together 
with a lump sum payment of $910,948.37 in past costs. In an effort to reach agreement 
with you, we have excluded costs associated with the 1990 biological treatment treatability 
study and the 1997 east property removal action from our calculation of past costs. 
$242,742.28 represents 48% of those past costs about which we do not appear to have 
significant dispute with you. Please understand that this offer is based upon our need to 
retain control of remedial activities on our property and does not reflect our opinion of the 
likely allocation of remedial action costs or of the recoverability of specific items of damage 
at a trial. 
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Ms. Jill M. Blundon 
October 8, 1999 
Page Three 

We look forward to your response. This letter, and the accompanying draft Agreement, are 
offers of compromise under Federal Rule of Evidence 408 and, as such, are inadmissible. 

RG:mw 

Enclosure 

n;mu;c5.dot: 

Very truly yours, 

Richard Gordon 
Corporate Counsel 
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DRAFT 10/8/1999- .. ' 

INTERIM COST SHARING AGREEMENT 

THIS AGREEMENT("Agreement"). dated as of __ , 1999 (the "--_ 
Date"), is made by and among Beazer East, Inc. ("BE!") and Time Oil Co. and Northwest 
Tenninal Co. (collectively, "Time Oil"). BE! and Time Oil shall each be referred to herein, 
individually, as a "Party" and, collectively, as the "Parties." 

WI1NESSETH: 

WHEREAS, Time Oil has filed a lawsuit against BEl alleging that BE! is liable for some 
portion of the cost of investigating and remediating alleged environmental conditions at and 
emanating from that certain real property located at 10350 Time Oil Road in Portland, Oregon 
(the "Site"); and 

WHEREAS, Time Oil's lawsuit is captioned Time Oil Company, et. al v. Koppers 
Company, Inc. et. al (Case No. CV99-41-lE) (the "Litigation") and is pending in the United 
States District Court for the District of Oregon (the "Court''); and 

WHEREAS, without admitting any fac~ responsibility, fault or liability in connection 
with the Site, or that any investigation or response activity is required, the Parties agree that it is 
in their interests to conduct jointly the work described in Exhibit A ("Shared Work',) [TO BE 
AGREED UPON) on the terms and conditions set forth below, 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and 
intending to be legally bound hereby, the Parties do hereby agree as follows: 

1. Definitions 

1.1 "Contractor" shall mean any contractor, subcontractor or consultant retained by 
the Parties to perform any of the Shared Work hereunder. -,:_~'=":_' _'_"...;.; :'.:..;...>.:.,..:. ____ _ 

1.2 "Shared Costs" shall mean only those costs the incurrence of whfch is jointly 
agreed upon by all Parties hereto which are hereinafter incurred to perform the Shared Work. 
The term includes agreed upon and approved third party technical and administrative expenses 
relating to the Shared Work, Jl1\)n~t:'; '~t_'" rci:l[<;;-'i' :.··"':·.!'-·:j:!C: ",,, 

"~"!C~:1~,ti ~iuth~)r;ti~s, ,U1U other:;::" ;:~,j costs which the Parties agree shall be treated as 
Shared Costs. The term "Shared Costs" shall also include agreed upon and approved actual third 
party costs of equipment, materials/supplies, sampling. laboratory work and work performed by 
Contractors. The term "Shared Costs" shall not include the following: Project Manager time; 
---. ; any Party's overhead or markups; the cost of employee time;.~:~,:-..,;.-----

. ~.' .. _:::. --. '." .... "' ~' ... , ._~ .. : _~~.:..::; l\.!:..!~~l ~li.· .:\.'11SUtllt~:.! . :~:~ .. :: __ ',_ 

."". '. :.' ::" <:.'-=:::::~t ""h~ !i~i!.!a[;()[j: any costs of an indirect or consequential 
nature (including lobbying costs); lost profits; or any other costs similar to those listed herein as 
being excepted from the definition of "Shared Costs." 
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1.3 "Shared Work" shall mean the activities described in Exhibit A, andlor any other 
activities expressly agreed to in writing by the Parties as constituting Shared Work. 

2. Objectives of the Parnes 

2.1 The Parties' objective in entering into this Agreement is to work together and 
cooperate so as to minimize transaction costs and the cost of the Shared Work to be 
implemented. 

2.2 Should it be determined that a remedial action is required, the Parties agree that 
any remedial action proposed to the Oregon Department of Environmental Quality ("Oregon 
DEQ"), United States Environmental Protection Agency ("US EPA',) or any other state or federal 
regulatory agency shall be -----------------------

3. Project Management 

It is recognized that the Parties will be spending significant sums of money to perform 
the Shared Work. It is recognized that, because they each have significant financial interest in 
the Shared Work, the Parties need to ensure that Shared Work is managed in an efficient and 
professional manner. Accordingly, the Parties hereby establish a project management structure 
that shall remain in effect until the expiration or termination of this Agreement. 

3.1 Exchange of Data. The Parties recognize that, in order to ensure that the Shared 
Work is managed in accordance with the framework established in this Agreement, it is 
necessary to ensure that each Party and any and all Contractors retained pursuant to this 
Agreement, have true and correct copies of data previously generated by, or on behalf of, any 
Party with respect to the Site and the constituents located thereon, including, without limitation: 
(A) data relating to sampling and analysis conducted by each Party at the Site; (B) data relating 
to the nature of the constituents generated by, and disposed of (directly or indirectly) by, each 
Party at the Site; (C) the manufacturing processes utilized by each Party with respect to such 
constituents, and (Dr reports filed by each Party with any Agency with respect to any of the 
foregoing. Accordingly, the Parties hereby covenant and agree that, promptly upon execution of 
this Agreement, each Party shall provide the other with true and correct copies of documents, 
reports or other information that fits within the foregoing description, or alternatively, with 
access to and the opportunity to review and copy such documents, reports or other information. 
The parties understand and agree, however, that nothing in this Agreement shall be construed as 
obligating any Party to provide any person or Party with access to documents or information 
which is protected from disclosure by the attorney-client privilege, the attorney work product 
doctrine, or any other applicable privilege. Any materials exchanged hereunder shall be 
maintained by each party as confidential, and shall be considered as having Protected Status 
under Article 8.3 hereof. 
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3.2 Project Manager Designation. BEl has designated Michael Tischuk (telephone 
number: 4121208-8809; telecopy number: 4121208-8869) as its Project Manager, and Time Oil 
has designated Kevin Murphy (telephone number: (206) 286 6443; telecopy number, 
(206) 285-7833) as its Project Manager, each of whom may, at the designating Party's option, 
perform the duties described in this Article an a full-time, part-time or intermittent basis. In 
addition, each Project Manager may designate a representative, such as a fellow employee or a 
Contractor, to carry out specific obligations or exercise specific rights hereunder. Each Party 
may designate a replacement Project Manager hereunder at any time upon written notice to the 
other Parties. 

3.3 Project Management Decisions. 

(a) The Project Managers for each Party shall work together in good faith to 
carry outthe Shared Work in a scientifically sound and cost effective manner consistent with the 
principles set out in Article 2 above. 

(b) The Project Managers shall confer with each other on a regular basis and 
use all reasonable efforts to make joint decisions pertaining to the various matters that may arise 
while managing the Shared Work. The Project Managers shall make good faith efforts to 
attempt to settle any disagreement on any matter that arises under this Agreement. 

(c) In the event one Project Manager or his designee communicates with a. 
Contractor about a material issue without the other Project Manager being present either in 
person or by phone. following the communication he or she will promptly contact the other 
Project Manager and, promptly after the communication, he or she will inform the other Project 
Manager as to the substance of the communication. Each Project Manager shall ensure that the 
other promptly receives copies of all documents he or she sends to or receives from Contractors 
concerning the Shared Work or the Site. 

~ __ Except in the case of an emergency, .,..:--~-." ,..;:-. "'-'~'.~_:"-'-~ 
communicate. either orally, in writing or otherwise, with any regulatory agency regarding any 
aspect of the Shared Work without~l' ~ '. -:L:' :"' :;::. rime Oil being present or being notified in 
advance of the nature and substance of such communication and given an opportunity to 
participate. In the event that any r·, .. -:-:· n Ef engages in any unilateral communication with any 
regulatory agency regarding any aspect of the Shared work, :' .,I~ ., .': ri,!-' 's Project Manager 
will promptly inform rim>;;' f)ir-:::~· -;:.:' PW:-';C{ \L:;~":.::·,::·.> r,., ':',::"',,-. 

(e) :;1 th·:! l:v~nt ·:1~lr ~ht! i"~ln:i,~s ~E!!\:~ [I," :·:!"t: .. ..:;.. :!~e t .. '':'". --.: ';. -':".he Parties 
agree to discuss in good faith the question of which Contractors to select to perform Shared 
Work hereunder. The Parties shall obtain written estimates from Contractors, suppliers and other 
persons with respect to Shared Work to be performed at the Site, and shall deliver such estimates 
to each other for review. The overall goal will be to select Contractors who will complete the 
necessary work for the task involved at a reasonable cost and within a reasonable period of time, 
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not to exceed the schedules set forth in any work plans and in any order. Moreover, each Party 
agrees that it will make all selections of Contractors in good faith, and will select only those 
Contractors who demonstrate technical competence to perfonn the Shared Work and will agree 
to perform the Shared Work in accordance with standard engineering practices and the principles 
set forth in this Agreement. Hiring of Contractors shall require the approval in writing of all 
Parties. In the event the Parties cannot agree on which Contractor to select, -----

.-

_____ . __ . All contracts with Contractors shall be in writing, and the fonn and content of all 
such contracts must be approved in writing by all Parties prior to the execution thereof. All 
Parties will be afforded the opportunity to interface with the Contractors and to discuss 
project-related issues with the Contractors during the course of the work. 

(f) In the event any Party believes that a Contractor should be replaced for 
such reasons as consistently sub-standard performance, lack of expertise or proper qualifications~ 
repeatedly exceeding bid estimates, failure to meet schedules. cost overruns. a direct conflict of 
interest or other substantial causes. it may raise the question of replacing such Contractor by 
submitting to the other Party a written description of the reasons for the Party's belief that the 
Contractor should be replaced. In such event, the Parties agree to discuss in good faith the 
question of whether to select a new Contractor and, if so. which Contractor to select. In the 
event the Parties cannot agree on whether to select a new Contractor,.;.,.· ---.,..,...------

If the Parties agree to select a new Contractor, each Party may provide the others with a 
suggested list of Contractors to carry out the remaining Shared Work or the specific tasks 
involved, and the Parties agree to select a new Contractor in accordance with Article 3.3(e) 
above. 

(g) A complete project schedule outlining activities required to complete the 
Shared Work will be established prior to beginning the Shared Work. The schedule shall allow, 
in all instances, a reasonable amount of time for each Party to review and submit comments on 
each draft deliverable and for such comments to be incorporated into the final version of the 
deliverable and shall be consistent with the schedule imposed under any applicable order_ _ __ 

___ .::1':::; :-'::-.' '~'-:-_::~ :'11:. The Parties shall, and shall instruct the Contractors to, comply with 
the established schedules. The schedules may in each case be modified by mutual agreement of 
the Project Managers. 

(h) It is the intention of the Parties to timely arrive at a consensus position on 
all issues pertaining to the Shared Work, to the extent reasonably possible. Each Project 
Manager shall provide the other with all his or her comments to each draft deliverable as soon as 
reasonably possible and within the time limit established in the schedule. The Project Managers 
shall then confer in good faith with respect to each comment in an effort to reach agreement on 
technical issues. The Project Managers shall instruct the Contractor to incorporate all comments 
that are agreed upon by the Parties into the draft deliverable or final deliverable involved. In the 
event that a dispute arises, the Parties shall use their best efforts to resolve it infonnally-

. . .. ;.". ' .. 
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(i) In the event that the Project Managers cannot resolve an issue within five 
(5) business days, where the cost of the Shared Work in dispute is estimated to exceed $25,000, 
then such matter shall be referred to the appropriate senior executives at BEL and Time Oil. Such 
executives shall meet within·ffve (5) days of the referral of the matter in question (or a longer 
period if agreed by all Parties) and shall endeavor to resolve such issue(s) by good faith 
negotiation. If they are unable to do so within five (5) business days after their meeting (or a 
longer period if agreed by all Parties), -----------'----------_ 

(j) All Contractors hired to perform Shared Work shall communicate with all 
of BEl's and Time Oil's Project Managers and timely and simultaneously transmit to both of 
them all correspondence and work products generated by them (as well as any relevant 
correspondence received from third parties) in connection with the Shared Work. This includes 
any interim work provided in draft format. 

4. Shared Costs 

4.1 Each Party is liable for and shall pay its portion of the Shared Costs indicated 
herein, as provided in this Section. 

4.2 The Shared Costs shall be allocated between the Parties as follows: 

Time Oil 

BEL 

an interim allocation only as set forth in Article 5.1 below. 

4.3 Any Consultant(s) shall send to each Party itemized monthly invoices showing 
the activities undertaken, the person(s) undertaking such activities, the rate attributable to each 
such person and the time taken by each such person on each activity. Each invoice shall show 
the total amount incurred, but each Party shall be billed by any Consultant(s) in proportion to the 
allocation set forth in Article 4.2 above. -

4.4 Should either Party fail to make a payment within such time as set forth in the 
invoices described in Article 4.2, such Party is in default under this Agreement. The 
non-defaulting Party has the right to continue the Shared Work by paying the amount due by the 
defaulting Party and, notwithstanding Articles 5.1, 6.1, 6.2 and 6.3 below, to immediately seek 
reimbursement from the defaulting Party or injunctive relief in a judicial action. 

4.5 This Agreement shall not prevent any Party from recovering all or any part of its 
payment of Shared Costs, or any portion thereof, from the other Party or from any non-party. 
The allocations set forth herein are interim allocations established for purposes of implementing 
the Shared Work, and are in no way suggestive of final shares or of relative liability, or of the 
existence of liability. These allocations are effective until the completion of the Final Allocation 
process described in Article 5.1 below, unless the allocations are revised by consent of the 
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Parties. 

5. Final Allocation 

5.1 The Parties agree that they shall attempt to achieve the final allocation of Shared 
Costs ("Final Allocation") through a process of good faith negotiation which, if unsuccessful, 
shall be followed by non-binding mediation ,. ; I ._~ __ 

-----------' --
Neither Party shall begin the process of non-binding mediation until such time as the 
Shared Work is completed to the satisfaction of both Parties, any additional activities relevant to 
the issue of allocation are completed and the Parties have had an opportunity to engage in good 
faith negotiations. Neither party shall institute " C' .' ~ .. '~: any judicial action against the other 
with respect to the Site (except as set forth in Article-4.40r for the purpose of enforcing the 
terms of this Agreement) until such time as the Final Allocation process is completed. 

l" 

v., 

~:- • - : ~ .. - ._I _ ..... _..I. 

, ' •. ' • if. __ .... ~ .t. 

I' ...... : , .. ... . e .. ..., ..... ~ _ .... _ ... " .-....... f 

~. ..1... . ' •. , , 
_ .t 

• '.. _., ~ , • - I. " 

. a. . _.. . .... _ ..... e ... it ..... c ,_ ........ ' _ ...... _ 
. .". ," ... , --. . .. . -- ...... -' ... , ..... ... ..... --. . .. _.. .. . - ..... , . 

• ~ .... • _ ... ~ _ • _ _.. ••• .. :: eO" ..... • ...... _ ... i C .... _ 

• '.' •..•• , _ ..... _ ......... I •••.•.••.• "" 
••.• ,._ ...... "" ................. __ t ._" __ "_ 

.'.. ~ . • • 1 ..... -- .......... . - ' 

- .. 
" . " .. " .1.. 

6 
PDXl08936Of08229SIPMDn36470.1 

BZT0104(e)012864 



----~---... ~ ____ of any disputes arising under this Agreement ___ _ 

. _. .' I .... ~; .... 

.•• I ~" .! .'! ... ': .. , 
. . -..• _ .•.. i . '1 ., C. ' . . ~. . ~i ., _ •. : • 

. : .... .._.1: ..•. : .. ' .. L.. .. ... 

.... " ~ \ .: _ 1. : . . l, : ..• ~ . ... 1 •.•• : _ .: •• 
, .. (, 

... .", L. l' -, .' . " .. 
. i 

"'. ~ ..••• '.11 

•...•.• t. 
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Miscellaneous 

Within fifteen (15) days following the Effective Date, Time Oil shall 
file 

___ d __ d_ _ the Litigation --------

--- -------------'---'-'--"-'-'---"----'-"---
'. :.:y:".:: ------ - -- -------'-.:.......;.;.:...;,.;.,.---"-'----

- -___ Any aspect of this Agreement may be amended by written agreement of the. 
Parties. 

--11 documents,. records,. materials and other information ("Items") disclo~ in furtherance of 
the purposes of this Agreement,. by a Party to the other Party,. the Project Manager( s) or the 
Contractor shall keep whatever privileged or confidential status that is available under any 
applicable law at or prior to the- disclosure ("Protected Status"), provided that, priorto such 
disclosure, the originating Party identifies the- Items with Protected Status and the- reasons why 
they have Protected Status, Such Protected Items shall not be disclosed to any third party by the 
Parties or by any shareholder, partner, director, officer, employee, counselor agent of any Party 
or by the Project Manager(s) or Contractor, without the consent of the originating Party. All 
documents, records and materials (including this- Agreement) that are prepared or created for the 
Parties, or in furtherance of the purposes of this Agreement.-by the Parties, any Party, Project 
Manager(s) or the Contractor shall receive. Protected. Status and not be disclosed to any third 
party by the Parties,. by any Party, or by any shareholder, partner, director; officer; employee, 
counsel or agent of any Party, the Project Manager(s) or the Contractor, without the consent of 
the Parties. This parilgraph shall not apply to documents, records, materials and information that 
are now,. or become,. public knowledge without violation of this Agreement, -that have been or are 
obtained from a Party pursuant to discovery procedures in an action or proceeding, or that are 
otherwise available to a Party. 

--', -, ':...-.;;... •• .;,.;.:-:.,;.;,.,;'--,..0..;-'~)---~-.--;....;,.--.-.:'-~'-.;.:..;,;-.. ~---;.;...--~'--~---:....;;,-~--'-;.;..;o--~--,;..;.;.-'-';";';'-----~------~. - - . --
-
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._------'-----_ ... _-- .. _--- --.-- --
'., 

---'--~----------'-~ ----'-'--'------------.- -- - --- - -

________ ---'-_...;..~his Agreement shall tenninate when the Final 
Allocation process is completed. provided. however. that Articles 4.5,6.1,6.3,8.3 and 8.10 shall 
survive termination. __________ '..,;:...'-'-'---_____________ _ 

- ______ The Parties to this Agreement expressly acknowledge that nothing contained 
herein shall alter, limit, expand, create or modify the Parties' rights, obligations, and liabilities, 
pursuant to any state, federal or other statute, regulation., ordinance or common law, which would 
exist in the absence of this Agreement. 

--..:. ' ____ This Agreement constitutes the entire understanding of the Parties with respect 
to its subject Matter. This Agreement may be amended or modified only as provided in 
Article 8.2. 

-'_' _The Parties do not intend hereby to make any agreement that will prejudice 
any Party with respect to its insurers and,. by entering into this Agreement, anticipate that actions 
taken pursuant to this Agreement will benefit such insurers. 

~\ _' _Nothing herein shall be construed as giving any third party any rights 
hereunder, and no action may be brought against any Party, or its/their shareholders, partners, 
directors, officers, employees, counselor agents by anyone claiming to be a third party 
beneficiary under this Agreement.. 

- : __ -_' _No Party or employee. officer or representative of a Party (other than the 
Contractor or its employees, officers or representatives) shall have any liability to other Parties 
for any action or omission taken or made hereunder consistent with the terms of this Agreement 
except if and to the extent that such actions or omissions constituted gross negligence, an 
intentional tort or an intentional crime. 

~ : ____ All notices provided by one Party to the other Party pursuant to this 
Agreement or relating to the Shared Work shall be sent to: 

For Beazer East, Inc.: 

fill M. Blundon 
Three. Rivers Management, In~ 
One Oxford Centre, Suite 3000 
Pittsburgh, P A 15219 
Phone: (412) 208-8831 

Michael Tischuk 
Three Rivers Management, Inc. 
One Oxford Centre; Suite 3000 
Pittsburgh, PA 15219 
Phone: (412) 208-8812 

PDXI089360108229SJPMD(770.t 
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and 

For Time Oil: 

Richard Gordon, Esq. 
2737 Commodore Way 
Seattle, W A 98199 
Phone: (206) 285-2400 

and 

Kevin M. Murphy 
2737 Commodore Way 
Seattl~ WA 98199' 
Phone: (206) 286-6443= 

-) . This Agreement shall not constitute. be interpreted, construed or used. as I.. 
evidence of any admission of liability ,.law or fac~ a waiver of any light or defense-. or as an 
estoppel against any Party among themselves or by any other person not a Party . 

. '. -=--_This Agreement shall be construed and enforced in accordance with the laws 
of Oregon.. 

~'.,;: This Agreement may be executed. in counterparts. 

~'. ; .: This Agreement shall be binding upon the successors and assigns of the 
Parties. No assignment or delegation of the obligation to make any payment or reimbursement 
hereunder will release the assigning Party without the prior written consent of the other Party. 

IN WITNESS WHEREOF, the Parties enter, into this Agreement. Each person signing 
this Agreement represents and warrants that he or she has been duly authorized to enter into this 
Agreement by the Party on whose behalf it is indicated that the person is signing. 

A1TEST: BEAZER EAST. INC. 

A1TEST; TIME OIL CO. 

A1TEST; NORTIlWEST TERMINAL CO. 

10 
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INTERIM COST SHARING AGREEMENT 

THIS AGREEMENT, ("Agreement") dated as of , 1999 (the 
"Effective Date"), is made by and among Beazer East, Inc. ("BEl") and Time Oil Co. and 
Northwest Terminal Co. (collectively, "Time Oil"). BEl and Time Oil shall each be 
referred to herein, individually, as a "Party" and, collectively, as the "Parties". 

WITNESSETH: 

WHEREAS, Time Oil has filed a lawsuit against BEl alleging that BEl is liable for 
some portion of the cost of investigating and remediating alleged environmental 
conditions at and emanating from that certain real property located at 10350 Time Oil 
Road in Portland, Oregon (the "Site"); and 

WHEREAS, Time Oil's lawsuit is captioned Time Oil Company. et. al v. Koppers 
Company. Inc. et. al (Case No. CV99-41-JE) (the "Litigation") and is pending in the 
United States District Court for the District of Oregon (the "Court"); and 

WHEREAS, without admitting any fact, responsibility, fault or liability in 
connection with the Site, or that any investigation or response activity is required, the 
Parties agree that it is in their interests to conduct jointly the work described in Exhibit A 
("Shared Work") [TO BE AGREED UPON] on the terms and conditions set forth below. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, 
and intending to be legally bound hereby, the Parties do hereby agree as follows: 

1. Definitions 

1.1 "Contractor" shall mean any contractor, subcontractor or consultant 
retained by the Parties to perform any of the Shared Work hereunder. 

1.2 "Shared Costs" shall mean only those costs the incurrence of which is 
jointly agreed upon by all Parties hereto which are hereinafter incurred to 
perform the Shared Work. The term includes agreed upon and approved 
third party technical and administrative expenses relating to the Shared 
Work, as well as costs which the Parties agree shall be treated as Shared 
Costs. The term "Shared Costs" shall also include agreed upon and 
approved actual third party costs of equipment, materials/supplies, 
sampling, laboratory work and work performed by Contractors. The term 
"Shared Costs" shall not include the following: Project Manager time; past 
costs; any Party's overhead or markups; the cost of employee time; the 
fees and costs of legal representation, advice, review or counsel; any 
costs of an indirect or consequential nature (including lobbying costs); lost 
profits; or any other costs similar to those listed herein as being excepted 
from the definition of "Shared Costs". 
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1.3 "Shared Work" shall mean the activities described in Exhibit A, andlor any 
other activities expressly agreed to in writing by the Parties as constituting 
Shared Work. 

2. Objectives of the Parties 

2.1 The Parties' objective in entering into this Agreement is to work together 
and cooperate so as to minimize transaction costs and the cost of the 
Shared Work to be implemented. 

2.2 Should it be determined that a remedial action is required, the Parties 
agree that any remedial action proposed to the Oregon Department of 
Environmental Quality ("Oregon DEQ"), United States Environmental 
Protection Agency ("USEPA") or any other state or federal regulatory 
agency shall be based upon the current and anticipated future industrial 
use of the Site. 

3. Project Management 

It is recognized that the Parties will be spending significant sums of money to 
perform the Shared Work. It is recognized that, because they each have significant 
financial interest in the Shared Work, the Parties need to ensure that Shared Work is 
managed in an efficient and professional manner. Accordingly, the Parties hereby 
establish a project management structure that shall remain in effect until the expiration 
or termination of this Agreement. 

3.1 Exchange of Data. The Parties recognize that, in order to ensure that the 
Shared Work is managed in accordance with the framework established 
in this Agreement, it is necessary to ensure that each Party and any and 
all Contractors retained pursuant to this Agreement, have true and correct 
copies of data previously generated by, or on behalf of, any Party with 
respect to the Site and the constituents located thereon, including, without 
limitation: (A) data relating to sampling and analysis conducted by each 
Party at the Site; (8) data relating to the nature of the constituents 
generated by, and disposed of (directly or indirectly) by, each Party at the 
Site; (C) the manufacturing processes utilized by each Party with respect 
to such constituents; and (D) reports filed by each Party with any Agency 
with respect to any of the foregoing. Accordingly, the Parties hereby 
covenant and agree that, promptly upon execution of this Agreement, 
each Party shall provide the other with true and correct copies of 
documents, reports or other information that fits within the foregoing 
description, or alternatively, with access to and the opportunity to review 
and copy such documents, reports or other information. The parties 
understand and agree, however, that nothing in this Agreement shall be 
construed as obligating any Party to provide any person or Party with 
access to documents or information which is protected from disclosure by 
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the attorney-client privilege, the attorney work product doctrine, or any 
other applicable privilege. Any materials exchanged hereunder shall be 
maintained by each party as confidential, and shall be considered as 
having Protected Status under Article 8.3 hereof. 

3.2 Project Manager Designation. BEl has designated Michael Tischuk 
(telephone number: 412/208-8809; telecopy number: 412/208-8869) as 
its Project Manager, and Time Oil has designated Kevin Murphy 
(telephone number: (206) 286-6443; telecopy number: (206) 285-7833) 
as its Project Manager, each of whom may, at the designating Party's 
option, perform the duties described in this Article on a full-time, part-time 
or intermittent basis. In addition, each Project Manager may designate a 
representative, such as a fellow employee or a Contractor, to carry out 
specific obligations or exercise specific rights hereunder. Each Party may 
designate a replacement Project Manager hereunder at any time upon 
written notice to the other Parties. 

3.3 Project Management Decisions. 

(A) The Project Managers for each Party shall work together in good 
faith to carry out the Shared Work in a scientifically sound and cost 
effective manner consistent with the principles set out in Article 2 
above. 

(B) The Project Managers shall confer with each other on a regular 
basis and use all reasonable efforts to make joint decisions 
pertaining to the various matters that may arise while managing the 
Shared Work. The Project Managers shall make good faith efforts 
to attempt to settle any disagreement on any matter that arises 
under this Agreement. 

(C) In the event one Project Manager or his designee communicates 
with a Contractor about a material issue without the other Project 
Manager being present either in person or by phone, following the 
communication he or she will promptly contact the other Project 
Manager and, promptly after the communication, he or she will 
inform the other Project Manager as to the substance of the 
communication. Each Project Manager shall ensure that the other 
promptly receives copies of all documents he or she sends to or 
receives from Contractors concerning the Shared Work or the Site. 

(D) Except in the case of an emergency, no Party will communicate, 
either orally, in writing or otherwise, with any regulatory agency 
regarding any aspect of the Shared Work without the other Party 
being present or being notified in advance of the nature and 
substance of such communication and given an opportunity to 
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participate. In the event that any Party engages in any unilateral 
communication with any regulatory agency regarding any aspect of 
the Shared work, that Party's Project Manager will promptly inform 
the other Project Manager as to the substance of the 
communication. 

(E) The Parties agree to discuss in good faith the question of which 
Contractors to select to perform Shared Work hereunder. The 
Parties shall obtain written estimates from Contractors, suppliers 
and other persons with respect to Shared Work to be performed at 
the Site, and shall deliver such estimates to each other for review. 
The overall goal will be to select Contractors who will complete the 
necessary work for the task involved at a reasonable cost and 
within a reasonable period of time, not to exceed the schedules set 
forth in any work plans and in any order. Moreover, each Party 
agrees that it will make all selections of Contractors in good faith, 
and will select only those Contractors who demonstrate technical 
competence to perform the Shared Work and will agree to perform 
the Shared Work in accordance with standard engineering 
practices and the principles set forth in this Agreement. Hiring of 
Contractors shall require the approval in writing of all Parties. In 
the event the Parties cannot agree on which Contractor to select, 
the Parties will jointly submit the issue to arbitration pursuant to 
Article 7 below. All contracts with Contractors shall be in writing, 
and the form and content of all such contracts must be approved in 
writing by all Parties prior to the execution thereof. All Parties will 
be afforded the opportunity to interface with the Contractors and to 
discuss project-related issues with the Contractors during the 
course of the work. 

(F) In the event any Party believes that a Contractor should be 
replaced for such reasons as consistently sub-standard 
performance, lack of expertise or proper qualifications, repeatedly 
exceeding bid estimates, failure to meet schedules, cost overruns, 
a direct conflict of interest or other substantial causes, it may raise 
the question of replacing such Contractor by submitting to the other 
Party a written description of the reasons for the Party's belief that 
the Contractor should be replaced. In such event, the Parties 
agree to discuss in good faith the question of whether to select a 
new Contractor and, if so, which Contractor to select. In the event 
the Parties cannot agree on whether to select a new Contractor, 
the question shall be submitted for arbitration pursuant to Article 7 
below. If the Parties agree to select a new Contractor, each Party 
may provide the others with a suggested list of Contractors to carry 
out the remaining Shared Work or the specific tasks involved, and 
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the Parties agree to select a new Contractor in accordance with 
Article 3.3(E) above. 

(G) A complete project schedule outlining activities required to 
complete the Shared Work will be established prior to beginning 
the Shared Work. The schedule shall allow, in all instances, a 
reasonable amount of time for each Party to review and submit 
comments on each draft deliverable and for such comments to be 
incorporated into the final version of the deliverable and shall be 
consistent with the schedule imposed under any applicable order. 
The Parties shall, and shall instruct the Contractors to, comply with 
the established schedules. The schedules may in each case be 
modified by mutual agreement of the Project Managers. 

(H) It is the intention of the Parties to timely arrive at a consensus 
position on all issues pertaining to the Shared Work, to the extent 
reasonably possible. Each Project Manager shall provide the other 
with all his or her comments to each draft deliverable as soon as 
reasonably possible and within the time limit established in the 
schedule. The Project Managers shall then confer in good faith 
with respect to each comment in an effort to reach agreement on 
technical issues. The Project Managers shall instruct the 
Contractor to incorporate all comments that are agreed upon by the 
Parties into the draft deliverable or final deliverable involved. In the 
event that a dispute arises, the Parties shall use their best efforts to 
resolve it informally, and shall handle disputes in accordance with 
this Article and Article 7 below. 

(I) In the event that the Project Managers cannot resolve an issue 
within five (5) business days, where the cost of the Shared Work in 
dispute is estimated to exceed $25,000, then such matter shall be 
referred to the appropriate senior executives at BEl and Time Oil. 
Such executives shall meet within five (5) days of the referral of the 
matter in question (or a longer period if agreed by all Parties) and 
shall endeavor to resolve such issue(s) by good faith negotiation. If 
they are unable to do so within five (5) business days after their 
meeting (or a longer period if agreed by all Parties), the matter will 
be referred for arbitration on the written request of any Party, in 
accordance with and subject to the provisions set forth in Article 7 
below. 

(J) All Contractors hired to perform Shared Work shall communicate 
with all of BEl's and Time Oil's Project Managers and timely and 
simultaneously transmit to both of them all correspondence and 
work products generated by them (as well as any relevant 
correspondence received from third parties) in connection with the 
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Shared Work. This includes any interim work provided in draft 
format. 

4. Shared Costs 

4.1 Each Party is liable for and shall pay its portion of the Shared Costs 
indicated herein, as provided in this Section. 

4.2 The Shared Costs shall be allocated between the Parties as follows: 

Time Oil - 80% 

BEl - 20% 

This allocation is an interim allocation only as set forth in Article 5.1 below. 

4.3 Any Consultant(s) shall send to each Party itemized monthly invoices 
showing the activities undertaken, the person(s) undertaking such 
activities, the rate attributable to each such person and the time taken by 
each such person on each activity. Each invoice shall show the total 
amount incurred, but each Party shall be billed by any Consultant(s) in 
proportion to the allocation set forth in Article 4.2 above. 

4.4 Should either Party fail to make a payment within such time as set forth in 
the invoices described in Article 4.2, such Party is in default under this 
Agreement. The non-defaulting Party has the right to continue the Shared 
Work by paying the amount due by the defaulting Party and, 
notwithstanding Articles 5.1, 6.1, 6.2 and 6.3 below, to immediately seek 
reimbursement from the defaulting Party or injunctive relief in a judicial 
action. 

4.5 This Agreement shall not prevent any Party from recovering all or any part 
of its payment of Shared Costs, or any portion thereof, from the other 
Party or from any non-party. The allocations set forth herein are interim 
allocations established for purposes of implementing the Shared Work, 
and are in no way suggestive of final shares or of relative liability, or of the 
existence of liability. These allocations are effective until the completion 
of the Final Allocation process described in Article 5.1 below, unless the 
allocations are revised by consent of the Parties. 

5. Final Allocation 

5.1 The Parties agree that they shall attempt to achieve the final allocation of 
Shared Costs ("Final Allocation") through a process of good faith 
negotiation which, if unsuccessful, shall be followed by non-binding 
mediation/arbitration, as described in Article 7. Neither Party shall begin 
the process of non-binding mediation/arbitration until such time as the 
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Shared Work is completed to the satisfaction of both Parties, any 
additional activities relevant to the issue of allocation are completed and 
the Parties have had an opportunity to engage in good faith negotiations. 
Neither party shall institute any judicial action against the other with 
respect to the Site (except as set forth in Article 4.4 or for the purpose of 
enforcing the terms of this Agreement) until such time as the Final 
Allocation process is completed. 

6. TOiling Agreement 

6.1 Except to the extent authorized by Article 4.4, each Party agrees not to 
commence any suit, arbitration or action against the other relating to the 
performance of the Shared Work or with respect to existing or future 
claims under federal or state law arising from or relating in any way to any 
alleged release or threatened release of hazardous substances, pollutants 
or contaminants from, on, at or near to the Site, or relating in any way to 
the alleged contamination of the Site or areas adjacent to the Site. 

6.2 The Parties agree that the statute of limitations, laches or similar defenses 
with respect to any claim or defense that they now have against each 
other which was not already barred or otherwise extinguished by any 
applicable statute of limitations, laches, or similar defense as of the 
Effective Date of this Agreement shall be tolled until such time, if any, as 
good faith negotiations fail to achieve a Final Allocation. 

6.3 Until such time as the Final Allocation process is completed or any judicial 
action is concluded, the Parties agree not to destroy or otherwise render 
unavailable any documents pertaining to: (a) the generation, storage, 
transportation or disposal of any materials or substances that may have 
been released at the Site; (b) the ownership or use of real property at the 
Site; (c) any prior efforts to investigate, remediate or otherwise clean up 
the Site or areas adjacent to the Site; and (d) communications between 
either party and the DEQ and/or the USEPA or any other state, federal or 
local regulatory agency related to the Site. All such documents, except 
those subject to the attorney-client privilege, work product doctrine or 
other applicable privilege shall be made available to the other Party during 
the Final Allocation process. 

7. Arbitration 

7.1 Binding arbitration of any disputes arising under this Agreement and non
binding arbitration of the Final Allocation shall be conducted pursuant to 
this Article. 

7.2 Within ten (10) business days of service of a demand for arbitration by 
any Party against any other Party, or upon agreement of the Parties to 
initiate arbitration, the Parties shall apply to the Seattle, Washington, 
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regional office of the American Arbitration Association (AAA) for the 
appointment of one (1) arbitrator experienced in the resolution of 
environmental disputes. 

7.3 Binding arbitration of disputes under this Agreement shall proceed as 
follows: 

(A) Within ten (10) days after the selection of an arbitrator by the MA, 
each Party shall submit to the arbitrator and to each other a written 
brief or position paper, not to exceed twenty (20) pages in length, 
exclusive of exhibits, setting forth the Party's evidence and 
argument(s) in favor of its position. 

(B) Within ten (10) days after the service of the briefs or position 
papers described in Article 7.3(A) above, each Party shall submit to 
the arbitrator and to each other a written response brief or position 
paper, not to exceed ten (10) pages in length, exclusive of exhibits. 

(C) Within ten (10) days after receipt of all briefs or position papers, 
including all response briefs and position papers, if any, the 
arbitrator shall forward to the Parties a written decision, determining 
the outcome of the dispute, and stating the reasons therefor. 

7.4 Non-binding arbitration regarding the Final Allocation shall proceed as 
follows: 

(A) Within thirty (30) days of completion of the negotiations described 
in Article 5.1, any Party may demand arbitration, or the Parties may 
jointly agree to request arbitration. 

(B) Within thirty (30) days of the selection of an arbitrator pursuant to 
Article 7.2 above, each Party shall serve on the arbitrator and each 
other a brief or position paper, not to exceed thirty (30) pages in 
length, exclusive of exhibits, setting forth the Party's position or 
arguments regarding a just and equitable final allocation of 
responsibility for all Shared Costs, based on principles of the 
applicable state and/or federal statute(s) and/or common law. 

(C) Within thirty (30) days of the submission of the briefs or position 
papers described in Article 7.4(B) above, each Party shall serve on 
the arbitrator and each other a response brief, not to exceed twenty 
(20) pages in length, exclusive of exhibits. 

(0) Within thirty (30) days of the submission of response briefs as set 
forth in Article 7.4(C) above, the arbitrator shall schedule a 
conference among the arbitrator and the Parties for a mutually 
convenient date in Portland, Oregon. At the conference, each 
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Party, through counselor another designated representative, shall 
be given a reasonable opportunity to present its position on the 
issue of final allocation of Shared Costs and shall answer any 
questions posed by the arbitrator. 

(E) Within thirty (30) days of the conference described in Article 7.4(0) 
above, the arbitrator shall serve on each Party a written statement 
of his or her non-binding recommendations regarding final 
allocation, stating his or her reasons therefor. 

8. Miscellaneous 

8.1 Within fifteen (15) days following the Effective Date, Time Oil shall file with 
the Court a Motion to Dismiss the Litigation without prejudice and BEl 
shall not object to such Motion. 

8.2 Any aspect of this Agreement may be amended by written agreement of 
the Parties. 

8.3 All documents, records, materials and other information ("Items") 
disclosed, in furtherance of the purposes of this Agreement, by a Party to 
the other Party, the Project Manager(s) or the Contractor shall keep 
whatever privileged or confidential status that is available under any 
applicable law at or prior to the disclosure ("Protected Status"), provided 
that, prior to such disclosure, the originating Party identifies the Items with 
Protected Status and the reasons why they have Protected Status. Such 
Protected Items shall not be disclosed to any third party by the Parties or 
by any shareholder, partner, director, officer, employee, counselor agent 
of any Party or by the Project Manager(s) or Contractor, without the 
consent of the originating Party. All documents, records and materials 
(including this Agreement) that are prepared or created for the Parties, or 
in furtherance of the purposes of this Agreement, by the Parties, any 
Party, Project Manager(s) or the Contractor shall receive Protected Status 
and not be disclosed to any third party by the Parties, by any Party, or by 
any shareholder, partner, director, officer, employee, counselor agent of 
any Party, the Project Manager(s) or the Contractor, without the consent 
of the Parties. This paragraph shall not apply to documents, records, 
materials and information that are now, or become, public knowledge 
without violation of this Agreement, that have been or are obtained from a 
Party pursuant to discovery procedures in an action or proceeding, or that 
are otherwise available to a Party. 

8.4 Neither Party may withdraw from participation in this Agreement. The 
Parties intend their execution of this Agreement to bind them for the 
duration of the Work and the conclusion of the Final Allocation process. 
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8.5 This Agreement shall terminate when the Final Allocation process is 
completed, provided, however, that Articles 4.5, 6.1, 6.3, 8.3 and 8.10 
shall survive termination. 

8.6 The Parties to this Agreement expressly acknowledge that nothing 
contained herein shall alter, limit, expand, create or modify the Parties' 
rights, obligations, and liabilities, pursuant to any state, federal or other 
statute, regulation, ordinance or common law, which would exist in the 
absence of this Agreement. 

8.7 This Agreement constitutes the entire understanding of the Parties with 
respect to its subject matter. This Agreement may be amended or 
modified only as provided in Article 7.2. 

8.8 The Parties do not intend hereby to make any agreement that will 
prejudice any Party with respect to its insurers and, by entering into this 
Agreement, anticipate that actions taken pursuant to this Agreement will 
benefit such insurers. 

8.9 Nothing herein shall be construed as giving any third party any rights 
hereunder, and no action may be brought against any Party, or its/their 
shareholders, partners, directors, officers, employees, counselor agents 
by anyone claiming to be a third party beneficiary under this Agreement. 

8.10 No Party or employee, officer or representative of a Party (other than the 
Contractor or its employees, officers or representatives) shall have any 
liability to other Parties for any action or omission taken or made 
hereunder consistent with the terms of this Agreement except if and to the 
extent that such actions or omissions constituted gross negligence, an 
intentional tort or an intentional crime. 

8.11 All notices provided by one Party to the other Party pursuant to this 
Agreement or relating to the Shared Work shall be sent to: 

For Beazer East, Inc.: 

Jill M. Blundon 
Three Rivers Management, Inc, 
One Oxford Centre, Suite 3000 
Pittsburgh, PA 15219 
Phone: (412) 208-8831 

Michael Tischuk 

Three Rivers Management, Inc. 
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One Oxford Centre; Suite 3000 
Pittsburgh, PA 15219 
Phone: (412) 208-8812 

and 

For Time Oil: 

Richard Gordon, Esq. 
2737 Commodore Way 
Seattle, WA 98199 
Phone: (206) 285-2400 

and 

Kevin M. Murphy 
2737 Commodore Way 
Seattle, WA 98199 
Phone: (206) 286-6443 

8.12 This Agreement shall not constitute, be interpreted, construed or used as 
evidence of any admission of liability, law or fact, a waiver of any right or 
defense, or as an estoppel against any Party among themselves or by any 
other person not a Party. 

8.13 This Agreement shall be construed and enforced in accordance with the 
laws of Oregon. 

8.14 This Agreement may be executed in counterparts. 

8.15 This Agreement shall be binding upon the successors and assigns of the 
Parties. No assignment or delegation of the obligation to make any 
payment or reimbursement hereunder will release the assigning Party 
without the prior written consent of the other Party. 

IN WITNESS WHEREOF, the Parties enter into this Agreement. Each person 
signing this Agreement represents and warrants that he or she has been duly 
authorized to enter into this Agreement by the Party on whose behalf it is indicated that 
the person is signing. 

ATTEST: BEAZER EAST, INC. 
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\ . ..•.. .- . 'regon 

J""" A. Xica) ....... M,'D.. C.WWftIl. 

Department of Envirol\mental Quality 
an SWSbcthAvtnu. 

Portiand, OR 91204-1390 
(503) 229-5696 

TOo (503) 229--6993 

September 17, 1999 

Amos Ko:oxerer 
KOppel' Industri~ Inc. 
7540 NW St. Helen's Road 
Portland, OR 97210-3663 

Dellr Mr. Kamerer: 

" . 
.. 

.. . '. 

.~ 

• •• ' •• a. 

•• 'o,J . .. '.' .. , ..... 

This lettct is addressed to you BS alaad owner, or bu_ss qwner or operator, within the" 
Ponlaod Harbor area, DEQ requests that you 6t .yo\ii. ieptCs6mative attend an 
iofonnational meetmll'egatdine onSoing efforts in Portland Harbor, including your role 
and Ie3pOn&ibilities in the Har~ cleanup. DEQ intends to proceed with Portland Harbor 
inyesti8ativt= and clemlup acthitics, iDcludinl acti:vitles reIa:t!d to yOU!' site, in an 
expedited tromner over the next six mOD.tb.s; therefore. it is essential tf:1at you attend this 
mcetini to undentaud the cleanup process &ad timine of activiti.c:s. ' 

The meetille will be held: Tll.sday,.Q~t!r:l2,:19'~: ~ . 
lOAMtoU'PM . 
Room 140 
Oregon State Office DalldiD& 
800 NE OreCDn 
Portland, Oregon. 

NJ you know, '1lIIlPling results from a. l~ ri~,s~tnt ~ty muiy condul:ted by 
the U.S. Envrroumental Protection J\,ency (EP"A:, aj"ci-the Department ofEllvUonmental 
Qunlity {D,EQ).rcvcaled'elevatcd ~ol1eentration$ of a number of I;Olltaminl!1t! in . 
sediments within the Hubor. Soma of the sedimenlS cuntain conccn1ration, of organic 
and inorganic conuminantl which potentially cau1d. be hermful to £bh aod wildltt'g or 
human health. 

In respoDse. DEQ led a process in whic:h state and federal lovemment ac~s. 
organiz:i'lions. aod iudividuals and entities'do,ing busin~ in th~ Ponland Harbor joined 
to d.evc.1op th~ Portland Harbor Sediment ManacelDe!!.t"Piam. (PHSMl'). The PHSMP Ia.ys 
out the. uchnicaJ ~proach for investipdng the nafurc and extem of conhiuJillErtion and 
anCS$ing risk to human health and the envjronment from col1'taa1inated seclhnents in 
Portland Hubor. .During the next six moJ11lu, OEQ will be pxcparinS' tho wolk plan that 
wilL destrlbe the $pceific harbor-wide investigation and assessment activitic:a n:qu.iled to 
implement the P:RSMl'. 

.~: .::: ... .'. . .. ,. 
, ' 
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10/04/99 14:02 FAX 412 208 8826 
BEAZER EAST LAW ~~~ 913122012555 

~ ... ,~e.04 11147 

~004/004 

1181. ..... 03~0:s_ 

As yoU hilVe baeD iDfcmncd earlier by DEQ; ~cC:n\ iDvestia.nons m,d WonnmOll 
SU"est that yOut" property or business s.nay be I 5D~. o(ie,sill1eni c~ntill:Diaation in the 
Harbor. Yoa have been CcmtlCted in the past !~r ~oml&tiOJ1 reaatdinstb.e site,and will. 
be contacted'in the ruture with rliSUlta ofDBQ' i9Rli!nitw')j ~te assasmcnt, issued in the 
form of a "s cntegy Rc:commendation. ... p~.eodin. upon the'results of the assessmentt 

you may be requiRd to t~leie additiunAf !i1!~ii~~. ~vestiaation to tno~ 
:fully characterize tho nature IIld cxtent of cantamfn'~~n r~ting flom pat or CUIteut 
O{,eTatiOlls at your facility. 

At the October 12 me ... PEQ will explain yout desired mIa reprding your site and 
Portland Harbor. The meeting will address the fo~.c: 

• OvI:rVie-w ofPortIand Hllbor investigation and cleanUp - , ' 
• Re1rierw of status of proposed Sapcdbnd JistUl,. md rolttl ofBP A, n..tural 

resource tnutedll, uaQ 1n"'bes 
• Des~ption of Sfdiment IDvestiption (S1) wcrdt plan d-=velop.mem scJi"edule •• 

activities and opportuaities for)'01D' p~ciPltioa 
• Description ofDBQ process for identifYing and ust.niDg upland sites and. 

lS$uini stratei>' rccammendatioDJ ' , 
,. D~eription of aubltilnce. procedure. and timing for completion of 

Pre1imiX1ary A5seAmcts and Remedia11nvestiptlollB ' 
,. DHQ $tmeiY for implementation ofwork at aitea with uncooperative 

'teSpl;msible parties 
• Consent Order or CODSmt DlICtee ~ inIplc:me:ntiDg SI woa plan 

As I have exnPhw~ au m.my occuicma, DBQ strongly believes that I. collaborative 
approach'is the most effiIctive aIlc1 efficient pmcass fot' evalution and Tanc41ation of 
contamina.tion in PortI=xd Hm-bor sectimcntl. We look forwCltcl to wwlci:or with yOu 'in a 
voluntary. cooper..uvc m8.lJl1Cf to addtas (ODtami:aation at )'Out site IlAd hmbor-wide, 
FOl"partiea who cboose .Qot,to cDO,pI:'.Olt8, D:8Q win use ~ antbo.citiu to eD.SUte Ultiti~S 
'asswn~ responsibility for ttreir fair shan ofinV'eStigatin& and cleaning up the lh:rbor. 

Due to limited sPace at the'meeting location, we ask that YOQ limit your participatiOn t~ 
no more tlum two reprCRllt'atives. For diTections md other questions about meeting 
logistics, please contact Bill Xnigbl at (503) 229·5774. FOT other questi'ons related. to the 
Portland Hatbot' clea:a\11', please contact Charles Latldmm It (.503) 229-6461. 

Smeerely, 
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WILDMAN, HARROLD, ALLEN & DIXON 

Mr. Richard Gordon 
Mr. KevinM. Murphy 
Senior Environmental Specialist 
Time Oil Company 
3737 Commodore Way 
Seattle, WA 98199 

CONFIDENTIAL: 
SUBJECT TO ATTORNEY-CLIENT PRIVILEGE 

AND WORK PRODUCT DOCTRINE 

July 9, 1999 

Re: Time Oil v. Beazer East, Inc. 
Case No. 99-41-JE 

Dear Richard and Kevin: 

I am writing to follow up on our telephone conference of July 1, 1999. Like Time Oil, 

Beazer is interested in exploring the possibility of entering into an interim cost-sharing 

agreement for the remaining work (the "Work") necessary to investigate, and, if necessary, 

remediate, the Time Oil property (the "Site") which is the subject of the current litigation 

between Beazer and Time Oil. During our conference call, I indicated that I would be 

forwarding to you a proposed interim cost-sharing agreement relating to the Work. The 

proposed agreement is attached. 

Several issues merit your attention. First, you had indicated in our telephone 

conversation that you preferred to stay, rather than dismiss, the litigation pending completion 

Doc#: 359817 
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WILDMAN, HARROLD, ALLEN & DIXON 

CONFIDENTIAL: 
SUBJEcr TO ATTORNEY-CLIENT PRIVILEGE 

AND WORK PRODUcr DOCTRINE 

of the Work and negotiations regarding final allocation. After discussions with counsel, I 

believe that it is unlikely that the court will grant an open-ended stay of the litigation. For that 

reason, the proposed agreement indicates that Time Oil will 4ismiss the litigation, without 

prejudice. Dismissing without prejudice allows Time Oil to reinstate the litigation, should that 

become necessary. 

Second, the proposed agreement requires non-binding mediation and arbitration after 

the completion of the Work in order to arrive at a final allocation. As I have previously 

expressed to you, Beazer would much prefer binding mediation and arbitration. In the spirit 

of cooperation, however, Beazer is willing to consider a non-binding mediation/arbitration 

process, if this concession will move the parties forward toward a cooperative approach to 

completing the Work. 

Third, the proposed agreement requires Time Oil to pay 80% of all investigation and 

remediation expenses, on an interim basis, and for Beazer to pay 20%. This interim allocation 

is fair for many reasons, including the following: 
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WILDMAN, HARROLD, ALLEN & DIXON 

CONFIDENTIAL: 
SUBJEcr TO ATTORNEY-CLIENT PRIVILEGE 

AND WORK PRODUcr DOCfRINE 

• Time Oil's claims are foreclosed by the indemnity language contained within the 

various agreements executed by Time Oil and Beazer. 

• Time Oil owned the Site at all relevant times. 

• Time Oil at all times exercised complete control over the Site and all site 

operations, including the blending operations which allegedly give rise to Time 

Oil's claim. 

• Time Oil made the crucial decisions with respect with what to dispose of, and 

where. 

• Time Oil's protracted, unfocused investigation over the past fourteen years has 

resulted in unnecessary delay, and will certainly result in increased costs. 

• A portion of the Work is likely to be devoted to an investigation of Time Oil's 

former refuse disposal site. Beazer has no responsibility for any activities 

conducted at the refuse disposal site. 

Furthermore, you should be aware that the proposed interim allocation set forth above 

represents a substantial concession by Beazer from the position set forth in Beazer's counsel's 

letter of May 20, 1997. At that time, Beazer offered a final allocation percentage of 15%, 

with a cap of $307,241. The proposed interim allocation set forth above represents a 
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WILDMAN, HARROLD, ALLEN & DIXON 

CONFIDENTIAL: 
SUBJEcr TO ATTORNEY-CLIENT PRIVILEGE 

AND WORK PRODUcr DOCrRINE 

substantial increase in Beazer's share, is not capped, and is subject to reevaluation after the 

Work has been completed. 

I await your thoughts on the language of the proposed interim allocation agreement. 

cc: Patricia M. Dost 
Anthony G. Hopp, Esq. 
Jerry B. Hodson, Esq. 

Very truly yours, 

Jill M. Blundon 
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WILDMAN, HARROLD, ALLEN & DIXON 

225 WE5T WACKER DRIVE 

CHICAGO, ILLINOIS 60606-1229 

(312) 201-2000 

ANTHONY G. HOPP 
(312) 201-2537 

E-MAIL: hoppOwhad.com 

VIA TELECOPY 
Patricia M. Dost, Esq. 
Schwabe, Williamson & Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 
Telecopy No.: (503) 796-2900 

FAX: (312) 201-2555 

May 28, 1999 

Re: Time Oil v. Beazer East, Inc. 
Case No. 99-41-JE 

Dear Patty: 

I am writing to follow up on Beazer's request to visit the Time Oil facility for the 
purpose of continuing the parties' efforts at settlement. As you no doubt recall, I called 
you several weeks ago to request permission for Mike Tischuk to visit the site, 
accompanied by a consultant. The purpose of the visit would be to view the property in 
order to evaluate a potential remedy for the allegedly impacted soils on site. 

Mike informs me that he and the consultant are still holding open the week of 
June 14, 1999, and would like to schedule the visit during that week. Please call me at 
your earliest convenience regarding the status of the permission I have requested. 

AGH:kma 
cc: Michael Tischuk 

Jerry B. Hodson, Esq. 
Robert L. Shuftan, Esq. 
Lawrence W. Falbe, Esq. 

Very truly yours, 

WILDMAN, HA~LLEN & DIXON 

~opp 
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ANTHONY G. HOPP 
:-=',,:\ ')'/7 rsLQ) WILDMAN, HARROLD, ALLEN & DIXON 
! ~- -=·\,//\..',1'6 , 225 W. Wacker Drive lJ" '!IJ _K Chicago, illinois 60606-1229 {'~ .' , 

\{.,J~ Direct Dial: 312-201-2537 • -
( Fax Number: 312-201-2555 

FACSIMILE 
THIS COMMUNICATION IS INTENDED TO BE CONFIDENTIAL TO THE PERSON TO WHOM IT IS ADDRESSED, AND 

,IT IS SUBJECT TO COPYRIGHT PROTECTION. IF YOU ARE NOT THE INTENDED RECIPIENT OR THE AGENT OF 
THE INTENDED RECIPIENT OR IF YOU ARE UNABLE TO DELIVER THIS COMMUNICATION TO THE INTENDED 
RECIPIENT, PLEASE DO NOT READ, COPY OR USE THIS COMMUNICATION OR SHOW IT TO ANY OTHER 
PERSON, BUT RETURN THE ORIGINAL MESSAGE TO THE ABOVE ADDRESS AND NOTIFY KATHI ADELSBACH AT 
312-201-2293. 

May 28, 1999 

To: Patricia M. Dost, Esq. Number of Pages (Including Cover Page): 2 

Fax Number: (503) 796-2900 Client Number: K7528-097 

IF YOU DO NOT RECEIVE ALL TRANSMITTED PAGES, PLEASE CALL KATHI ADELSBACH AT 312-201-2293 

NOTES: 
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WILDMAN, HARROLD, ALLEN & DIXON 

225 WEST WACKER DRIVE 

CHICAGO, ILLINOIS 60606-1229 

(312) 201-2000 

ANTHONY G. HOPP 
(312) 201·2537 
E-MAIL: hoppOwhad.com 

Patricia M. Dost, Esq. 
Schwabe, Williamson & Wyatt 
Pac west Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 

!'"AX: (312) 201-2555 

March 24, 1999 

Re: Time Oil v. Beazer East, Inc. 
Case No. 99-41-JE 

Dear Patty: 

The purpose of this letter is to respond to Time Oil's settlement demand as set 
forth in your letter to me dated December 9, 1998. Your December 9, 1998, letter 
demands $10,710,895.00 in full settlement of Time Oil's claims against Beazer East, Inc. 
("Beazer") relating to soil and groundwater contamination at Time Oil's Northwest 
Terminal in or near Portland, Oregon (lithe Time Oil Facility"). Since December 9, 1998, 
Time Oil has filed an action in the United States District Court for the District of 
Oregon, seeking to recover response costs from Beazer related to the Time Oil Facility. 
This letter assumes that any settlement between Beazer and Time Oil will result in a 
dismissal of the pending action, and a release of all claims. 

As a preliminary matter, Beazer has reviewed the Landau Associates ("Landau") 
report dated November 16,1998. In its report, Landau purported to analyze low range, 
mid-range and high range cost estimates for completing the investigation and the 
remediation at the Time Oil Facility. Beazer believes that the Landau report is based on 
a lack of understanding of, and a lack of practical experience with, the currently 
accepted methods for addressing pentachlorophenol (" penta") contamination in soil 
and groundwater. Perhaps the most obvious example of Landau's lack of 
understanding is that both its high range and mid-range cost estimates include costs to 
pump and treat impacted groundwater over an extended period of time. While this 
technology may have been considered potentially appropriate for penta-impacted sites 
some years ago, it is no longer considered to be necessary, or cost-effective. Beazer's 
own experience in recent years has been that pump and treat systems which were 
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WILDMAN, HARROLD, ALLEN & DIXON 

Patricia M. Dost, Esq. 
March 24, 1999 
Page 2 

placed into service in the 1980's and early 1990's are now being abandoned in favor of 
other technologies. In particular, recent work in this field has indicated that penta may 
be effectively addressed using in situ bioremediation. Landau does not consider this 
currently-accepted technology, even under its low cost model. 

In addition, despite allegedly having incurred past costs in excess of $1 million, 
Time Oil still does not have the comprehensive understanding of the stratigraphy at the 
site, or the groundwater conditions. Time Oil has been studying the Time Oil Facility 
since at least 1985, and Landau indicates that it will still be necessary to install 
additional groundwater monitoring wells, apparently to identify the lateral and vertical 
extent of contamination. 

As we discussed during our meeting in October, 1996, Beazer has completed the 
design and construction of an on-site soil encapsulation cell at a wood treating plant in 
northern California. Excavation and encapsulation of the impacted soils at that site cost 
approximately $1.5 million. The volume of soils at that site exceeded all estimates of the 
volume of impacted soils at the Time Oil Facility. After the excavation and 
encapsulation of the impacted soils, limited groundwater extraction combined with in 
situ bioremediation of the groundwater was conducted. The levels of penta in the 
groundwater fell to near non-detect in a relatively short period. Beazer believes that a 
similar program should be acceptable to the Oregon Department of Environmental 
Quality ("DEQ") for use at the Time Oil Facility, and is achievable for far less than 
Landau has estimated. 

Beazer may be willing to share additional information regarding this approach, 
as part of the settlement process. I may even be able to convince Beazer to allow Time 
Oil's technical representatives and consultants to tour the northern California wood 
treating plant, if you seriously believe that such a tour will advance our settlement 
discussions. 

At this point, however, Beazer is prepared to take Time Oil at its word. Your 
letter of December 9, 1998, states that Time Oil believes that half of the past and 
estimated future costs for investigating and remediating the Time Oil Facility amounts 
to $10,710,895.00. Although Beazer disputes Time Oil's allegations regarding both 
liability and allocation, Beazer is willing to accept Time Oil's calculations for settlement 
purposes only. Time Oil's 50/50 distribution of liability between Beazer and Time Oil 
indicates that Time Oil must anticipate that it will need to contribute at least an 
additional $9,673,463.00 ($10,710,895.00 less past costs and including a certainty 
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WILDMAN. HARROLD. ALLEN & DIXON 

Patricia M. Dost, Esq. 
March 24, 1999 
Page 3 

premium) to complete the remediation. Beazer's offer is to assume sole control over, 
and to complete to the satisfaction of the Oregon DEQ the investigation and 
remediation of penta contamination at the Time Oil Facility. Beazer will undertake this 
obligation in exchange for a payment from Time Oil in the amount of $10~125~OOO.OO 
(one-half of estimated future costs plus a 25% certainty premium), in addition to a 
release of claims and appropriate additional contractual language. Beazer will also 
need for Time Oil to provide one acre of property on the Time Oil Facility, away from 
the river, for encapsulation. 

I look forward to your response. 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON 

~~ 
Anthony G. Hopp 

AGH:kma 
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- Landa.u III Associates 
Environmental and Geotechnical Services 

Ms. Patty Dost 
Schwabe Williamson & Wyatt 
1211 SW 5th Avenue, Suite 1600 
Portland, OR 97204-3795 

CONnD~LPRnnLEGEDCO~CAnON 
AND ATIORNEY WORK PRODUCf

RESTRICfED DISTRIBUTION 

November 16, 1998 

RE: EsTIMATED POTENTIAL COSTS FOR SITE REMEDIATION 

TIME On. NORTHWEST TERMINAL 

PORTLAND, OREGON 

Dear Ms. Dost 

As you requested, this letter provides estimated costs to conduct anticipated studies and potential 

remediation activities to address pentachlorophenol (pCP)-impacted soil and groundwater at the Time Oil 

Northwest Terminal. These cost estimates do not constitute a bid on the part of Landau Associates. 

Because a remediation approach for the impacted soil and groundwater is not defined at this time, 

three different cost estimates that include the likely range of possible remediation approaches are presented. 

The three estim~es are referred to herein as the high-range, mid-range, and low-range cost estimates. Each 

of the three cost estimates are further divided into Phase I and Phase II costs to differentiate the costs to 

address the soil stockpile (phase I) from the costs to address other PCP-impacted areas of the terminal (phase 

m. Each phase includes a capital cost (i.e., the cost to conduct the necessary investigations and the cost to 

design and construct the remedial action) and an annual operation and maintenance (O&M) cost (i.e., the cost 

to operate and maintain the remedial action if operation extends beyond one year). The O&M costs are used 

to calculate a 30-yeaz: present worth cost that is then added to the capital cost to obtain a total30-year present 

worth cost. 

Detailed breakdowns of the three cost estimates are included on the attached spreadsheets (Tables 1 

through 3). Additional backup information for the cost estimates is being retained in our project files. A 

summary of the high-, mid-, and low-range estimate by phase is presented below. 
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Item 

Phase I, 30-year present worth 

Phase n, 30-year present worth 

Total Phases I and n, 30-year 
'present worth 

Contingency 

TOTAL 

CONFIDENTIAL PRlVILEGED COMMUNICATION 
AND ATI'ORNEY WORK PRODUCf

RESTRICTED DlSTRlBtrrION 

Low-Range Cost 
Estimate 

$0.9 million 

$3.1 million 

$4.0 million 

$0.6 million (15%) 

$4.6 million 

Mid-Range Cost 
Estimate 

$1.9 million 

$7.0 million 

$8.9 million 

$1.3 million (15%) 

$10.2 million 

ffigh-Range Cost 
Estimate 

$3.7 million 

$10.4 million 

$14.1 million 

$2.1 million (15%) 

$16.2 million 

Because a remediation approach is not yet defined, numerous ~sumptions were made to develop' the 

overall scope of the approach being costed and to develop the quantities and unit costs used in the estimates. 

The overall accuracy of these estimates is therefore highly dependent on whether these assumptions reflect 

the actual remediation approach to be used at the site. In addition, none of the three remedial approaches 

have been reviewed or approved by DEQ, and the approaches do not consider the results of the risk 

assessment, which is still in preparation. DEQ review and/or the risk assessment results could possibly result 

in significant changes to one or more of the approaches or, especially for the low-range cost estimate 

approach, it may be found that an approach is not appropriate and could not be implemented. 

Also, the technical feasibility of the various treatment methods included in these estimates (e.g., 

thennal desorption, landfarming, carbon adsorption) has not been fully evaluated, because the Phase I and 

n feasibility studies have not yet been conducted. Although EPA considers both thermal desorption and 

landfarming as presumptive remedies for treatment of soil at wood treatment sites, treatability studies will 

be required to demonstrate that treatment goals can be achieved. Other methods for treating soil (e.g., 

stabilization/solidification, Fenton's reagent, solvated electron technology) and groundwater (UV/peroxide, 

biological) will be considered during the feasibility studies. 

For a given remedial approach, the accuracy of the estimate presented is considered to be within the 

range of -30 to +50 percent Further refinement of these estimates may be made as our understanding of site 

conditions and remedial approaches improves during the course of the project Major assumptions are 

discussed below for each of the three estimates. The following assumptions are applicable to each estimate: 
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CONFIDENTIAL PRIVILEGED COMMUNICATION 
AND ATrORNEY WORK PRODUCT

RESTRICTED DISTRIBUTION 

• Costs for both Phase I and Phase II contain a remedial investigation (RI), human health and 
ecological risk assessments, a feasibility. study (FS) per the Voluntary Cleanup Program (yCP) 
agreement between Oregon Department of Environmental Quality (DEQ) and Time Oil Co., and 
remedial design/remedial action (RD/RA) tasks 

• Operation and maintenance costs for Phase II are assumed for a 30-year period 

• Costs for the Phase I RI, soil stockpile improvements, and a portion of the Phase II RI are based 
on actual accrued costs; all other costs are estimated 

• A contingency of IS percent was added to the high, medium, and low estimates to reflect 
potential incidental additional tasks not defined within the assumptions used to develop the 
estimates 

• QAlQC samples are 5 percent of total number of soil and groundwater samples. 

HIGH-RANGE COST ESTIMATE AssUMPTIONS 

The high-range cost estimate is based on conducting the following remedial measures at the site: 

• Pump and treat from five groundwater extraction wells (three near the former PCP warehouse 
and two in other areas) for 30 years at a rate of 5 gallons per minute (gpm) each to prevent 
contaminated groundwater from migrating beyond the suspected source area and to treat 
downgradient plumes. Treat the extracted groundwater with activated carbon; dispose of carbon 
through offsite incineration. 

• Mobilize a Type I thermal desorption unit to the. site and treat the soil stockpile (4,000 y<i') to 
levels that would allow disposal of the soil at the hazardous waste landfill near Arlington, Oregon 
(i.e., treat PCP and dioxinlfurans to less than 10 times the universal treatment standards in CFR 
268.48). Haul the treated soil to the Arlington landfill and dispose. Treat the recovered 
condensate by chemical dechlorination or similar process. 

• Excavate 1,000 y<Jl of soil frOm beneath and adjacent to the former PCP warehouse (i.e., hot spot 
removal) to eliminate potential sources of PCP and dioxin contamination to groundwater and 
eliminate direct contact exposure pathway. Thermally treat and dispose of the soil as described 
above for the soil stockpile. 

• Cap 4 acres on the east property (in the vicinity of the former drum area and former small 
stockpile area) with asphaltic concrete pavement to minimize storm water infiltration and 
migration of PCP contamination to groundwater and eliminate direct contact exposure pathway. 
This remedial measure assumes that the grid sampling discussed below yields elevated levels of 
PCP in the east property soil. 

The high-range cost estimate is based on the following assumptions with respect to additional Phase 

II site investigations and long-term groundwater monitoring: 
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• Install 12 additional shallow monitoring wells (six onsite, six offsite) and 10 additional deep 
monitoring wells (onsite); collect soil samples from each well boring for full scan analyses 
including semivolatiles, volatiles, chlorinated phenols, priority pollutant metals, total petrole~ 
hydrocarbons, and dioxins (for 20 percent of samples); collect groundwater samples as described 
below. 

• Collect soil samples within 50-ft by 50-ft grids (assume 600 sample locations) on the east 
property (3O-acre area) for full scan analyses (dioxins for 20 percent of samples). 

• Install eight point of compliance wells at downgradient locations from the.suspected source area; 
collect soil samples from each well boring and analyze for PCP, polynuclear aromatic 
hydrocarbons (PAH), and dioxins (20 percent of samples); collect groundwater samples as 
described below. . . . 

• Collect 20 sediment samples and 10 surface water samples from the Willamette River for 
chemical and biological analyses for PCP, PAH, and dioxins. 

• Conduct quarterly groundwater monitoring for the fIrst 2 years on all wells (55 wells, including 
existing, additional shallow and deep, and point of compliance wells) for full scan analyses 
(dioxins on 20 percent of samples); conduct semiannual groundwater monitoring (25 wells, 
including point of compliance wells and selected existing and additional shallow and deep wells) 
for years 3 through 30 for the same analyses. 

• Prepare work plans and reports to document investigations and data results and conduct 
evaluations, assumed to cost approximately 15 percent more than costs currently estimated for 
Phase IT RI reporting . 

•. For the Phase I and IT risk assessments, conduct human health and ecological assessments, 
including uncertainty and variability analyses on PCP and dioxin (probabilistic evaluation) in 
addition to those evaluations conducted for the mid- and low-range estimate. For the Phase IT 
risk assessment, also evaluate exposure pathways resulting in impacts to surface water and 
sediments in the Willamette River from groundwater contamination. 

MID-RANGE COST EsTIMATE AssUMPTIONS 

The mid-range cost estimate is based on conducting the following remedial measures at the site: 

• Pump and treat from three groundwater extraction wells located near the former PCP warehouse 
for 30 years at a rate of S gpm each'to prevent contaminated groundwater from migrating beyond 
the suspected source area. Treat the extracted groundwater with activated carbon; dispose of 
carbon through offsite incineration. 

• Biologically treat the soil stockpile (4,000 ytf') by landfarming soil in an onsite treatment cell to 
levels that would allow disposal of the soil at the hazardous waste landfIll near Arlington, Oregon 
(i.e., treat PCP and dioxinlfurans to less than 10 times the universal treatment standards in CFR 
268.48). Haul the treated soil to the Arlington landfIll and dispose. 
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• Excavate 1,000 y<fl of soil from beneath and adjacent to the fonner PCP warehouse (i.e., hot spot 
removal) to eliminate potential sources of PCP and dioxin contamination to groundwater and 
eliminate direct contact exposure pathway. Biologically treat and dispose of the soil as described 
above for the soil stockpile. 

• Cap 4 acres on east property with asphaltic concrete pavement to minimize stonnwater 
infiltration and migration of PCP contamination to groundwater and eliminate direct contact 
exposure pathway. This remedial measure assumes that the grid sampling discussed below yields 
elevated levels of PCP in the east property soil. 

The mid-range cost estiinate is based on the fonowing assumptions with respect to additional Phase 

II site investigations and long-term groundwater monitoring: -

• Install six additional shallow wells and eight additional deep wells (onsite); collect soil samples 
from each well boring and analyze for PCP. PAR, and dioXins (20 percent of samples); collect 
groundwater samples as descnDed below." 

• Collect soil samples within lOO-ft by lOO-ft grids (assume 200 sample locations) on the east 
property (30-acre area) and analyze for PCP, PAR, and dioxins (20 percent of samples). 

• Install eight point of compliance wells at downgradicnt locations from the suspected source area; 
collect soil samples from each well boring and analyze for PCP. PAR, and dioxins (20 percent 
of samples); collect groundwater samples as descn"bed below. 

• Conduct quarterly groundwater monitoring for the first 2 years on all wells (47 wells, including 
existing, additional shallow and deep. and point of compliance wells) for full scan analyses; 
conduct semiannual monitoring for years 3 through 13 at downgradient wells (assume 8 wells) 
and point of compliance wells only for PCP, P AlI, and dioxins (20 percent of samples); conduct 
annual monitoring for years 14 through 30 at point of compliance wells only for PCP and dioxins 
(20 percent of samples). 

• Prepare work plans and reports to document investigations and data results and conduct 
evaluations, assumed to cost approximately the same as costs currently estimated for Phase IT RI 
reporting. 

• For the Phase I and IT risk assessments, conduct human health and ecological assessments, 
including fate and transport modeling of appropriate exposure pathways and comparison to 
relevant thresholds. 

Low-RANGE COST ESTIMATE AssUMPTIONS 

The low-range cost estimate is based on conducting the following remedial measures at the site: 

• Treat contaminated groundwater in situ using natural attenuation; conduct routine monitoring for 
30 years to demonstrate effectiveness. 
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• Contain untreated stockpiled soil (4,000 yd3
) under an onsite asphaltic concrete cap (1 acre) to 

minimize stormwater infiltration and migration of PCP contamination to groundwater and 
eliminate direct contact exposure pathway. 

• Cap 4 acres on east property and Y2 acre near the former PCP warehouse with asphaltic concrete 
pavement to minimize stormwater infiltration and migration of PCP contamination to 
groundwater and eliminate direct contact exposure pathway. This remedial measure assumes that 
the soil sampling discussed below yields elevated levels of pcp in the east property soil. 

The low-range cost estimate is based on the following assumptions with respect to additional Phase IT 

site investigations and long-term groundwater monitoring: 

• Conduct limited soil sampling on the east property at selected biased locations (assume 15 
sample locations) and ~ for PCP and dioxin (20 percent of samples). 

• Install four point of compliance wells at downgradient locations from the suspected source area; 
collect soil samples from each well boring and analyze for PCP, P Ali, and dioxins (20 percent 
of sample locations); collect groundwater samples as descn'bed below. 

• Install five additional deep wells (onsite); collect soil samples from each well boring and analyze 
for PCP, PAH, and dioxins (20 percent of sample locations); collect groundwater samples as 
described beloW; no additional shallow wells are installed. 

• Conduct quarterly groundwater monitoring for the ftrst year on all wells (34 wells, including 
existing new deep wells and new point of compliance wells) for full scan analyses; conduct 
semiannual monitoring for years 2 through 7 for PCP and dioxins (20 percent of samples) at the 
four point of compliance wells only; conduct annual monitoring for years 8 through 30 for PCP 
and dioxins (20 percent of samples) at the four point of compliance wells. 

• Prepare work plans and reports to document investigations and data results and conduct 
evaluations, assumed to cost approximately 15 percent less than costs currently estimated for 
Phase IT RI reporting. 

• For the Phase I and IT risk assessments, conduct human health and ecological assessments, 
including focused evaluations of appropriate exposure pathways and development of preliminary 
remediation goals~ 
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We hope that this letter provides you with the infonnation that you need .. Please call if you have any 

comments or questions. 

RB/JRN/njb 
No. 231001.39 
Attachments: 

Table 1, High-Range Cost Estimate 
Table 2, Mid-Range Cost Estimate 
Table 3, Low-Range Cost Estimate 
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LANDAU ASSOCIATES, INC. 

By: 

---t:)~ ;210-
~:kah Brooks 

7 

Project Manager 

Jerry R. Ninteman, P .E. 
Associate Engineer 
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TABLE 1 

HIGH-RANGE COST ESTIMATE 

QuantIty Unit 

PHASE I CAPITAL COSTS 

PhaselRi 1 Is 
Sol Stoc:kplle Improvements 
Phase I RIsk Assessment 
Phase I Fusibility Study (lncI treatabOIty testing) 
Phase I RDIRA (Onsite ThennaI Treatment, 

Proof 01 Pwformance Test 
Mobilzallon 
L.oM 1M ICI'MftIOll 
ThennIII natment (1.2 tonsif:'{) 
SoIIeIIIng 

. DecornmIuIon StocIcpIIe 
TIWISPOIt I0Il to AIIngton 
0Isp0M 101 It AllIngton 
Condensate trMIment (1oe.. by wt) 
OeIIgnIPennIIdng 
ConstructIon owrsIght 
RtpOftIng 

Project Management 
TotaI'Phue I CapItal Cost 

PHASE I ANNUAL OPERATION AND MAINTENANCE COST 
(No aIV"" O&M costs assoc:Iated with Phase I hlglHange c:ost estimate) 

PHASE I PRESENT WORTH ANALYSIS 

H·Y.., Total Present Worth • Capital Plus O&M 

PHASE U CAPITAL COSTS . 

PhaseIRi 

f Is 
1 Is 
1 Is 

1 Is 
1 Is 

«lOO f:'{ 
4800 tons 

1 Is 
1 Is 

4800 tons 
4800 tons 
480 tons 

1 Is 
1 Is 
1 Is 
1 Is 

Planned InvestIgatIonsIEvaluallonslReporting 1 Is 
AddItIonal moniIortng w.ns 1 Is 
AdditIonal I0Il sampling 1 fa 
PoInt 01 c:ompIIanoIw.IIs 1 Is 
Surfac:e WId_sediment sampling 1 Is 
AdditIonal ewIuaIIonIreporting 1 Is 

Phase • RIsk Assessment 1 Is 
Phase I FuslbiUty Study (Inc:1 treatabRIty testing, 1 Is 
Phase. RDIRA (hot .. pot removal, onsite thermal treatment, GW P&T, capping, 

Underpin warehouse 1M demo slab 1 Is 
Excawte soli 1000 cy. 
ConfIrmatIon sampling 1 Is 
BaeIcftI 8ICC8VItIon 1000 t:y 
Warehouse restoration 1 Is 
L.oM .nd screen soil 1 000 t:y 
Thermal treatment (1.5 tonsif:'{' 1500 tons 
Sol testing 1 Is 
Transport soil to ArlIngton 1500 tons 
DIspose soIIll Arlington 1500 Ions 
Condensate treatment (10% by WI) 150 tons 
GW extrac:tIon system (S weIIs@5 gpml\wll) 5 wells 
GW trutment system (carbon, 25 gpm) 1 Is 
AsphaltIc conc:reIe capping C4 ac) 19000 SY 
Site drainage 1 Is 
OesIgniPennltting 1 Is 
ConstrucIIon oversight 1 Is 
Reporting 1 Is 

Project Management 1 Is 
Total Phase U Capital Cost 

UnllCoat 
($) 

$79,600 
$202,700 
$109,<100 
$125,000 

m,ooo 
m,ooo 

$20 
$<100 

$40,000 
$20,000 

$20 
$65 

$500 
$100,000 

$50,000 
$50,000 

$100,000 

$1,384.200 
$255,900 
$634,900 

$40,800 
$155,000 
$241,500 
$142,300 
$200,000 

$100,000 
$30 

$20,000 
$30 

$30,000 
$20 

$<100 
$10,000 

$20 
$85 

$500 
$10,000 

$250,000 
$20 

$75,000 
$150,000 

$75,000 
$75,000 

$<100.000 

Extended 
CostCS) 

$79,600 
$202,700 
$109,<100 
$125,000 

$75,000 
$75,000 
$80,000 

$1,920,000 
$40,000 
$20,000 
$98,000 

$312,000 
$2«),000 
$100,000 

$50,000 
$50,000 

$100,000 

$0 

$1,384.200 
$255,900 
$634,900 

$40,800 
$155,000 
$241,500 
$142,300 

. $200,000 

$100,000 
$30,000 
$20,000 
$30,000 
$30,000 

. $20,000 
$600,000 

$10,000 
$30,000 
$97,500 
$75,000' 
$50,000 

$250,000 
$380,000 

$75,000 
$150,000 

$75,000 
$75,000 

$400,000 

Page 1 al2 

Total Coat 
(S) 

$3,674,700 

$0 

$3,614,700 I 

$5,552.100 
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TABLE 1 

HIGH-RANGE COST ESTIMATE 

Item 

PHASE. ANNUAL. OPERATION AND MAINTENANCE COST 

Oroundw ..... Monitoring (Yean 1·2) 
GrOWldwat .... Monitoring (Yean 3-30) 
OW P&T system (Y ..... 1 through 30) 

Poww 
Operator (2 lvlday, 5dayfwk) 
Carbon RepIac«nent (21b c:wbonI1,ooo gal) 
Carbon 0Isp0uI ~, I<A) (a) 
Sludge 0Isp0aI (Coft'wyvIIe, I<A) (a) 
c.rtIonISIudge Transportation to KA (a) 
EquIpment~ 
AdmllIistnItIve 0WrsIght 
AnalytIcal Monitoring 
MIscellaneous (15%) 

Total Phase • Annual O&M Cost (Y ..... 1-2) 
Total Phase • Annual O&M Cost (Years 3-30) 

PHASE. PRESENT WORTH ANALYSIS 
Present Wortll Faaots: 

O&M Present Wor1tI • Y ..... 1-2 
O&M Present Wor1tI • Years 3-30 
3D·Y..,. O&M Present Worth 
3D·Y..,. Total Present Worth· Capital Plus O&M 

Quantity Unit 

1 Is 
1 Is 

4 HP-yr 
520 Iv 

26000 Ib 
26000 Ib 700., 
7600 rnI 

1 is 
1 Is 
1 Is 
1 Is 

11'"2 years, 1-4%. PIA-
11'"30 yurs. 1-4%, PIA-

TOTAL HIGH RANGE COST (Phase I + Phase U 3D·Ye. Present Worth) 

Unit Cost 
($) 

$278.960 
$75.620 

$250 
$40 
$1 
$3 
$3 
$3 

$1,500 
$5,000 

$15,000 
$3,270 

Extended 
Cost ($) 

$279.000 
$75.600 

$1.000 
$20,600 
$28,000 
$79,300 
$2,135 

$28,600 
$1,500 
$5,000 

$15,000 
$3,300 

1'.8861 
17.2920 

Contingency (15%) 

TOTAL 

(a> Costs basad on disposal at spent carbon and sludge at the hazardous waste lndneratOf In Coffeyville, Kansas. 
Oisc:ontinous oPeration at this racmty may r.qulre disposal at an alternate facility and adjustment at these costs. 

hge2ot2 

Total Cost 
(S) 

$867,300 
$3,950,600 
$4,817,900 

$10,370,000 I 

$14,044,700 

$2.108,700 

I $18,151,400 I 
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TABLE 2 

MID-RANGE COST ESTIMATE 

Page 1 ot2 

Unit Cost Extended Total Cost 
lem Quantity Unit 

PHASE I CAPITAL COSTS 

PhaseIRi 1 Is 
Sol Stoc:kpiIe Improvements 1 Is 
Phase I RIsk Assessment 1 Is 
Phase I Feasibility study (IncI treatability testing) 1 Is 
Phase I RDIRA (Onsite landfanning and capping) 

Plot .. testing 1 Is 
Construct natment eel (1 lie.) 1 Is 
LandfannIng (1.2 tonsIey) 4800 tons 
Transport 101 to AllIngton 4800 tons 

. Di8poee 101 lit ArIngton 4800 tons 
0ec0cmtIasI0n StacIcpIIe 1 Is 
0esIgn/PennIIII 1 Is 
ConsUudIon CMI'IIgH 1 Is 
PerfonMllCe monitoring 1 Is 
Reporting 1 Is 

ProjecC Management 1 Is 
Tala! Phase I CapItal Cost 

PHASE I ANNUAL OPERATION AND MAINTENANCE COSTS 
(No ...... O&M coets aseocIated wIh Phase I mickange cost estimate) 

PHASE I PRESENT WORTH ANALYSIS 

3O-Year Total Present Worth. Capital Plus O&M 

PHASE I CAPITAL COSTS 

PhaseaRi 
Planned Investigatiolls/EvaIuatIonsIReporting 1 Is 
AdditIonII monitoring wells 1 Is 
AddiIIonaI soIlMIpIfng 1 Is 
Point d compliance wells 1 Is 
Additional evaIuItIonIrepo 1 Is 

Phase a RIsk Assessment 1 Is 
Phase a Feasibility Study (IncI treatabnlty testing) 1 Is 
Phase U RDIRA (hot-spot removal. onsite landfanning, GW P& T, capping) 

Underpin warehouse and demo slab 1 Is 
Excavate, load, and place sol 1000 cy 
Confirmation sampling 1 Is 
Backfill ax:avatIon 1000 cy 
Warehouse restoration 1 Is 
Landfannlng (1.5 tonsIcy) 1500 tons 
Transport sol to AIIngton 1500 tons 
Olspose sol lit ArlIngton 1500 tons 
GW I!ldrac:tIon system (3 weIIs(l5 gpmlweD) 3 wells 
GW treatmn system (carbon, 15 gpm) 1 Is 
AsphaltIc concrete capping (4 ac) 19000 SY 
Site drainage 1 Is 
OesIgnIPermiItIng 1 Is 
Construction oversight 1 Is 
Reporting 1 Is 

Project Management 1 Is 
Total Phase U Capital Cost 

1$) 

$19,600 
$202,700 

$85,700 
$125,000 

$75,000 
$100,000 

$100 
$20 
$65 

$20,000 
$100,000 

$50,000 
$50,000 
$50,000 
$60,000 

$1,384,200 
$172,300 
$118,700 

$28,400 
$210,000 
$110,500 
$200,000 

$100,000 
$50 

$20,000 
$30 

$30,000 
$100 

$20 
$65 

$10,000 
$250,000 

$20 
$75,000 

$150,000 
$75,000 
$75,000 

$275,000 

Cost I$! 

$19,600 
$202,700 

$85,700 
$125,000 

$15,000 
$100,000 
$480,000 

$96,000 
$312,000 

$20,000 
$100,000 

$50,000 
$50,000 
$50,000 
$60,000 

$0 

$1,384,200 
$172,300 
$118,700 
$28,400 

$210,000 
$110,500 
$200,000 

$100,000 
$50,000 
$20,000 
$30,000 
$30,000 

$150,000 
$30,000 
$97,500 
$30,000 

$250,000 
$380,000 

$15,000 
$150,000 

$75,000 
$75,000 

$275,000 

IS) 

$1,886,000 

$1,886,000 I 

$4,039,600 
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" \ ./ TABLE 2 

MIO-RANGE COST ESTIMATE 

Unit Cost 
Item 

PHASE II ANNUAL OPERAT1ON AND MAINTENANCE COST 

Groundwater Monitoring (years 1-2) 
Groundwater Monitoring (Years 3-13) 
Groul'lCfMter Monitoring (Years 14-30, 
GW P&T system (Years 1 through 30) 
Power 
Operator (2 hr/ctaY, SdayNIfc) 
carbon Replacement (2 II C8I'bcInI1,ooo gal) 
carbon DIspoaI (Coffeyville, KA) (a) 
Sludge DIsposal (Coffty'llle, KA) Ca) 
C8IbonISIudge Tranaportatlan to KA (a) 
Equipment Maianance 
AdrninieIratIv8 0YeraIght 
AnII)iicaI MonIDrIng 
MIscellaneous (15") 

Total Phase. Annuaf o&M Cost (Years 1-2, 
Total Phase. Annuaf o&M Cost (Years 3-13 •. 
Total.,... • Annual o&M Cost (Years 14-30. 

PHASE. PRESENT WORTH ANALYSIS 
Present Worth Fac:tora: 

O&M Present Worth - Years 1-2 
O&M Present Worth - Years 3-13 
O&M Present Worth - Years 1.c-30 
3O-Year o&M Present Worth 
3G-Year Total Present Worth - Capital Plus o&M 

Quantity Unit 

1 Is 
1 .. 
1 .. 

.. HP-yr 
520hr 

1eooo II 
1eooo Ib 

4OO1b 
7800 mI 

1 Is 
1 Is 
1 Is 
1 Is 

n-2 years, 1=4", PIA
n-13 years, 1=04", PIA
na30 years, 1=04", PIA-

TOTAL MID-RANGE COST (Phase I + Phase U 30-Year Present Worth, 

(S, 

$246,000 
$39,950 
$12,600 

$250 
$40 

$1 
$3 
$3 
$3 

$1,500 
$5,000 

$15,000 
$3,270 

Extended 
Cost(S, 

$248,000 
$39,950 
$12,600 

$1,000 
$20,800 
$16,000 
$48,800 
$1,23) 

$28,800 
$1,500 
$5,000 

$15,000 
$3,300 

1.8861 
9.9856 

17.2920 

Contingency (15") 

TOTAL 

Page 2 ot2 

Total Cost 
(S, 

$385,420 
$139,420 
$152,020 

$726,900 
$1,129,200 
$1,110,700 
$2,968,800 
$7,006,400 I 

$8,892,400 

$1,333,900 

I '10,228,300 I 
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TABLE 3 

LOW-RANGE COST ESTIMATE 

Item Quantity Unit 

PHASE I CAPITAL COSTS 

PhaseIRi 1 Is 
Soil Stockpile Improvements 1 Is 
Phase I Risk Assessment 1 Is 
Phase I Feasibility Study (Inc:I trHtabUIty testing) 1 Is 
Phase I RDIRA (cap onsfte, 

Excavate contaInIneri eel (unIned) 1 Is 
ElGcaYate _ load soli 4000 C'f 
BackfII end compact soil 4000 C'f 
AIIphaIIIc cancrete capping (1 ac) 4800 SY 

. Sbdrahlge 1 Is 
DecommIa8Ion Sb:kpIIe 1 Is 
~ 1 Is 
Consb'\IctIon ~ 1 Is 
Reporting 1 Is 

Project Management 1 Is 
Total Phase I capIIaI Cost 

PHASE I ANNUAL OPERATION AND MAINTENANCE COSTS 
(No IMUIII O&M costs associated wIIh Phase I Jow.f'ange cost estimate) 

PHASE I PRESENT WORTH ANAL YS.S 

3O-Year Total Present Worth· capital PkIs O&M 

PHASE U CAPITAL COSTS 

PhaseURI 
Plannec:llrMstIgatIonsIEvaluatlonslReporting 
Additional soil sampling 
Point of compliance wells 
AddItIonal eva/UatIonIrepo 

Phase U Risk Assessment 
Phase a Feaslbmty Study (Inc:I treatabDIty testing, 
Phase U RDIRA (natural attenuation, capping, 

Asphaltic concrete capping (4.5 act 
Site dtaInage 
OesIgnIPermIlIIng 
ConstructIon 0YefSIght 
Reporting 

Project Management 
Total Phase a Capital Cost 

1 Is 
1 Is 
1 Is 
1 Is 
1 Is 
1 Is 

22000 SY 
1 Is 
1 Is 
1 Is 
1 Is 
1 Is 

Unit Cost 
1$1 

$79,600 
S202,700 

$63,200 
$125,000 

$30,000 
$5 

$10 
$20 

$25,000 
$20,000 
$75,000 
$50,000 
$30,000 
$50,000 

$1,384,200 
$12,100 
$12,300 

$178,500 
$82,700 

$200,000 

S20 
$75,000 
$50,000 
$50,000 
$50,000 

$150,000 

ElItended 
Cost 1$1 

$79,600 
S202,700 

$63,200 
$125,000 

$30,000 
$20,000 
$40,000 
$98,000 
$25,000 
$20,000 
$75,000 
$50,000 
$30,000 
$50,000 

$0 

$1,384,200 
$12,100 
$12,300 

$178,500 
$82,700 

$200,000 

$440,000 
$75,000 
$50,000 
$50,000 
$50,000 

$150,000 

Page 1012 

TcQlCoSC 
($) 

$906,500 

$0 

$906,500 I 

$2,684,800 
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TABLE 3 

LOW-RANGE COST ESTIMATE 

Unit Cost 
Item 

PHASE • ANNUAL OPERATION AND MAINTENANCE COSTS 

Groundwater Monitoring (Y ..... 1-2) 
GroundwaW Monitoring (Years 3-7) 
Groundwater Monitoring (years .-30» 
Total Phase • Annual O&M Cost (Year 1) 
Total Phase • Annual O&M Cost (Years 2-7» 
Total· Phase • Annual O&M Cost (Years .-30» 

PHASE. PRESENT WORTH ANALVSIS 
Pran Worth Factors: 

O&M Present Worth • Vear1 
O&M Present Worth • Vears 2-7 
0& ... Present Worth • V .... 1-30 
3O-V .... O&M Present Worth . 
3O-Vear Total Present Worth. capital Plus o&M 

Quantity Unit 

1 Is 
1 Is 
1 Is 

na1 year, 1-4", PIA
na7 yeara, 1-4", PIA
n-3O years, 1-4", PIA-

TOTAL LOW RANGE COST (Phase I + Phase 1130.year Present Worth» 

(S» 

$188,300 
$22,850 
$11,400 

Extended 
Cost ($' 

$188,300 
$22,900 
$11,400 

0.9815 
e'()021 

17.2920 

ConIIngency (15") 

TOTAL 

. Page2of2 

Total Cost 
($' 

$188,300 
$22.900 
$11,400 

$181,100 
$115,400 
$128,700 
$425,200 

$3,110,000 I 

$4,010,500 

H "',81',000 R 
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Suzanne C. Lacampagne, OSB 95170 
Hong N. Huynh, OSB 98413 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Facsimile: (503) 224-0155 

Robert L. Shuftan 
Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone: (312) 201-2000 

Of Co-Attorneys for Defendants 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV No. 99-41-JE 

Plaintiffs, 
BEAZER EAST, INC.'S 

PROPOSED MEDIATION SUBMISSION 

vs. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Introduction 

Pursuant to this Court's Amended Stipulated Order Concerning Mediation 

("Order"), Beazer East, Inc. ("Beazer") and Time Oil Company ("Time Oil") were given until 

January 16,2007 to agree on a mediator. 1 Unfortunately, Beazer and Time Oil (collectively, the 

1 Due to emergency weather conditions, the Court was closed on January 16,2007. Accordingly, 
this submission is made on January 17, 2007. 
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"Parties") have not been able to agree. Beazer hereby submits the qualifications of its two 

proposed mediators, Carl Helmstetter and Eric Green. Pursuant to the Order, Beazer will submit 

objections, if any, to Time Oil Company's ("Time Oil") proposed mediators within 

seven (7) days of Time Oil's submission.2 

Discussion 

As environmental disputes go, this case carries a medium to high degree of 

complexity. To be effective, the mediator will have to be familiar with the Comprehensive 

Environmental Response, Compensation, and Liability Act ("CERCLA" or "Superfund"), 

42 U.S.C. § 9601 et seq., and cases that have been decided over the past twenty-five (25) years 

addressing CERCLA liability and allocating response costs among potential responsible parties 

under CERCLA. It would be helpful if the mediator has had exposure, either as a practitioner or 

as a neutral, to several large Superfund or private cost-recovery cases. 

As important as substantive knowledge of CERCLA allocation issues, however, is 

a proven track record in resolving complex disputes. Beazer expects the mediator in this case to 

be more than a message-carrier between the Parties. Beazer expects the mediator to be 

knowledgeable, insightful, creative and as forceful as necessary to get this job done. Further, to 

the extent that the Oregon Department of Environmental Quality ("Oregon DEQ") is involved, 

the mediator will have to have some experience in dealing with governmental agencies and 

overcoming what may be an institutional opposition to creative solutions. Finally, the mediator 

will need to understand and digest nearly forty years of history regarding operations, 

environmental conditions, and potential cleanup costs, at the Time Oil property involved in this 

dispute (the "Time Oil Site"). Beazer believes that either of the two mediators it has proposed 

meet these criteria. 

2 Time Oil submitted its proposed mediators to Beazer at 2:30 p.m. Pacific time January 15,2007 
(a federal holiday). Given that Beazer's offices are located in Pittsburgh, Pennsylvania, this was 
after Beazer's 5:00 pm Eastern time close of business. Beazer has not had sufficient time to 
evaluate, let alone fully consider, Time Oil's candidates. 
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A. Carl H. Helmstetter 

Carl Helmstetter has been engaged in the practice of law for almost 40 years. He 

is a partner with Spencer, Fane, Britt and Browne LLP in Kansas City, Missouri. 

Mr. Helmstetter's Curriculum Vitae is attached as Exhibit A. 

Mr. Helmstetter has decades of experience in the environmental area. As a 

litigator, he has been involved in some of the seminal allocation cases in the history of CERCLA 

jurisprudence, including U.S. v. Conservation Chemical, 619 F.2d 162 (W.D. Mo. 1985) and 

U.S. v. Hardage, 982 F.2d 1436 (loth Cir. 1992). As a mediator and arbitrator, Mr. Helmstetter 

has handled disputes involving up to fifty or more parties. He has also testified as an expert 

witness on the subject of Superfund cost allocation. Mr. Helmstetter, therefore, has been 

accepted as a mediator and arbitrator by dozens of parties and at least one federal district court. 

Mr. Helmstetter's professional career in the field of environmental law has taken him allover the 

United States. 

Mr. Helmstetter has further received the recognition of his peers as a leader in the 

area of mediation. He was chairman of the American Bar Association's Mediator Committee of 

its section of Dispute Resolution from 1998 to 2000. He has been vice chairman ever since. In 

short, Carl Helmstetter has both the substantive knowledge and the proven track record necessary 

to help Time Oil and Beazer reach a successful resolution of this dispute. 

B. Professor Eric Green 

Professor Eric Green is one of the best known and most well-respected mediators 

in the United States. He is believed by some to be one of the founders of modern-day mediation. 

He was co-author, with Harvard Professor Frank Sander, of the first edition of Dispute 

Resolution, the seminal text on mediation. Since 1977, he has been a professor at Boston 

University School of Law, where he teaches evidence and alternative dispute resolution. In 

1982, he helped to found J-A-M-SlEndispute, the model upon which other dispute resolution 

services have been based. In 1997, he founded Resolutions, L.L.c. where he currently practices. 
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He also teaches at forums and in-house training seminars at law fIrms, corporations and judges' 

meetings throughout the world. He successfully mediates over 100 cases each year. Professor 

Green's Curriculum Vitae is attached as Exhibit B. 

Some of Professor Green's recent mediation engagements have included: 

• Allocation of Remedial InvestigationlFeasibility Study and remediation 
costs in CERCLA enforcement and private cost-recovery actions. 

• Settlement of multiple multi-party and class action cases involving alleged 
exposure to toxic products and environmental releases or other mass torts, 
including cases involving PCB, PPA, PFCs, manufacturing fumes and 
chemicals, mercury, TCE, and asbestos. 

• United States v. Microsoft, the federal and state antitrust cases against 
Microsoft Corporation 

• Mediation of design and construction disputes related to National Football 
League and Major League Baseball stadiums in Chicago, Phoenix, 
Houston, Boston, and Pittsburgh and basebaillhockey arenas and college 
football stadiums. 

• Securities class actions and derivative cases involving dozens of Fortune 
500 companies. 

• Patent infringement, invalidity, and licensing disputes involving high-tech, 
software, and biological subject matter. 

• Pension, employment, and ERISA disputes such as cases involving the 
adoption of cash-balance plans; executive buy-out and severance cases; 
and ERISA class action cases. 

In short, Professor Green is the go-to mediator for complicated cases throughout 

the United States. He has a proven track record for being able to dispose of complicated matters 

among diffIcult parties, from Fortune 500 corporations to professional sports stars and their 

agents. While he does not have a particular emphasis in the environmental arena, he has handled 

several CERCLA liability and allocation matters and his undisputed expertise in the fIeld of 

mediation more than qualifIes him to mediate the instant dispute. 
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C. The Relevance of Geography 

Beazer has proposed mediators from Kansas City and Boston for this dispute 

pending in Portland. Beazer anticipates that Time Oil may object to these selections on the basis 

of geography and the perceived inefficiency of traveling to the mediator or asking the mediator 

to travel to Portland. There are several reasons why such objections should not be relevant to 

this Court's selection of a mediator. 

First, in this modem age, electronic communications and overnight shipping make 

it possible to transmit briefs, documents or other materials across the country in a matter of 

seconds, or at longest, overnight. Pre-mediation conferences, and if necessary post-mediation 

conferences, can be handled by telephone or even video-conference. Therefore, physical 

location of the mediator is likely less critical than obtaining a qualified, unbiased mediator. 

Second, travel is inevitable in this case. Beazer is in Pittsburgh, and its counsels 

are in Chicago and Portland. Time Oil is in Seattle, and its counsel are in Portland. To the 

extent the Oregon DEQ is involved3 in the mediation, its participants likely are located in 

Portland or Salem. No matter where the mediator is located, the Parties, their counsel, and the 

mediator likely will have to travel to the mediation itself. The mediation is likely to take only 

one day, two days at most. Therefore, no Party is likely to incur huge travel expenses attending 

the mediation. 

Finally, and perhaps most importantly, geography likely will affect conflicts and 

biases for any potential mediator of this dispute. The Time Oil Site is next to, but not in, the 

Portland Harbor Superfund Site ("Harbor Site"). The Harbor Site has gained much publicity 

over the past several years, and has consumed so much legal time and talent that virtually all 

major firms in Portland, and firms from as far away as Seattle and San Francisco, are involved. 

3 Time Oil has requested that the Oregon DEQ participate in the mediation. While the relevant 
dispute-liability and allocation of costs for certain alleged contamination at the Time Oil Site
involves only Beazer and Time Oil, Beazer has not objected to this request. 
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This has posed a conflict for several potential mediators to whom Beazer spoke. This also 

threatens to prejudice any potential mediator who has worked for clients alleged to be liable at 

the Harbor Site by the United States Environmental Protection Agency ("EPA"), the Oregon 

DEQ, or any other agency or entity or any potential mediator who has heard enough about the 

Harbor Site to form any opinions regarding the parties or potential parties identified at the 

Harbor Site. To make this issue more difficult, the EPA has not finalized the defined boundaries 

of the Harbor Site. Thus, the universe of party representations that might pose conflicts for any 

potential mediator remains undefined. 

This potential for conflicts as a result of the Harbor Site is a difficult issue for 

both Time Oil and Beazer. Time Oil is one of the major potentially responsible parties ("PRPs") 

in the Harbor Site, is a member of the fourteen-party Lower Willamette Group ("LWG") 

performing investigative work in the Harbor, and is a signatory to both an Administrative Order 

on Consent with the EPA and a Consent Judgment with the Oregon DEQ-both of which require 

that Time Oil and other signatories complete the ongoing, years-long investigative work in the 

Harbor. Beazer, on the other hand, sits on the other side of the fence from Time Oil at the 

Harbor Site, as Beazer was among a group of parties recently noticed by the EPA, L WG 

(including Time Oil) and the Oregon DEQ for alleged responsibility at the Harbor Site. Beazer 

is a member of a mUlti-party group negotiating with EPA, L WG and the Oregon DEQ regarding 

those claims. 

Thus, because of the multitude of parties and attorneys involved in, and all of the 

public and non-public discussion of, the Portland Harbor Superfund Site in the Pacific 

Northwest, it is preferable to have a mediator from another part of the country - free of conflicts, 

opinions or biases that may influence, or create the perception of influence in, the ability of a 

mediator to provide balanced, impartial services. 
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D. The Relevance of Billing Rates 

The person whom this Court or the Parties chooses to mediate this dispute likely 

will bill the Parties by the hour for time spent. Pursuant to the Order, the Parties are to share 

equally the cost of the mediation. Any person who is qualified to mediate this dispute will likely 

have a billing rate equal to the billing rate of a senior lawyer in a major metropolitan law firm. 

This rate could range from $350.00 to $600.00 per hour-a range within which both 

Mr. Helmstetter and Mr. Green fall. The mediator will bill for his or her preparation time at his 

or her own rate or at the rate of associates or paraprofessionals who assist in his or her 

preparation. Beazer, and presumably Time Oil, understand that the mediation in this case is 

likely to cost thousands of dollars. As this is a multi-million dollar dispute, paying such a price 

for the benefit of resolution without litigation is not unreasonable. 

Conclusion 

Beazer regrets that it must ask the Court to choose a mediator in this case. Beazer 

is hopeful that, within the next seven days, pursuant to the Order, it may be able to reach a 

compromise with Time Oil on the subject of a mediator. If not, Beazer will file its objections to 

Time Oil's proposed mediator candidates on or before January 24,2007. 

DATED this 17th day of January, 2007. 

MILLER NASH LLP 

sf Hong N. Huynh 
Suzanne C. Lacampagne, OSB 95170 
Hong N. Huynh, OSB 98413 
(503) 224-5858 
(503) 224-0155 (FAX) 

Robert L. Shufian, Esq. 
Anthony G. Hopp, Esq. 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 
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I hereby certify that I served the foregoing Beazer East, Inc.'s Proposed Mediation 

Submission on: 

Ms. Patty Dost 
Schwabe Williamson & Wyatt 
1211 S.W. Fifth Avenue, Suite 1900 
Portland, Oregon 97204 
E-mail: pdost@schwabe.com 
Fax: (503) 796-2900 

Of Attorneys for Defendants 
NW Natural and Time Oil Co. 

by the following indicated method or methods: 

o 

o 

o 

D 

by faxing full, true, and correct copies thereof to the attorney at the fax number 
shown above, which is the last-known fax number for the attorney's office, on 
the date set forth below. The receiving fax machine was operating at the time of 
service, and the printed confirmation of receipt of the fax transmission, as 
generated by the transmitting machine, is attached. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's CmlECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed to by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true, and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

DATED this 17th day of January, 2007. 

sf Hong N. Huynh 
Hong N. Huynh 

Of Co-Attorneys for Defendants 
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Education: 

Law Practice: 

BIOGRAPHICAL SKETCH OF 

CARL H. HELMSTETTER 

SPENCER FANE BRITT & BROWNE LLP 
1000 WALNUT, SUITE 1400 

KANSAS CITY, MISSOURI 6410~2140 
(816) 474-8100 OR 292-8221 
FACSIMILE (816) 474-3216 

chelmstetter@spencerfane.com 

Bachelor of Arts, Williams College, 1965 
LLB, Yale Law School, 1968 

Member, Spencer Fane Britt & Browne, 1968 to present. 

Mr. Helmstetter's qualifications include the following: 

Exhibtt ~ 
Page \ 

• AllocationIMediation 

Chairman, Mediation Committee, ABA Section of Dispute 
Resolution, 1998 - 2000; Vice-Chairman, 2000-present. 

Expert witness regarding Superfund cost allocation in USA v. 
Compaction Systems Corporation, et al. v. Bloomfield 
Manufacturing Company, et aI., Civil Action No. 96-5349 
in the United States District Court for the District of New 
Jersey. 

Mediator in Arizona Chemical Company v. Reichhold Chemicals, 
Inc., Civil Action No. 95-50250 LAC in the United States 
District Court for the Northern District of Florida. 

Mediator in threatened litigation between buyer and seller of 
contaminated industrial property in Louisville, Kentucky. 

Neutral allocator for Region I's pilot project at Old Southington 
Landfill, Southington, Connecticut. 

Neutral allocator for Region II's pilot project at Batavia Landfill, 
Batavia, New York. 

Neutral allocator for approximately fifty PRPs at Smith's Farm 
site, Louisville, Kentucky. 

Neutral co-allocator for eight PRPs at Bofors Nobel site, 
Muskegon. Michigan. 
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Member: 

Exhibit A 
--::~--

'.)age'''1 .--L_ ... 

Member of three-arbitrator panel resolving contract dispute 
between two major corporations involving environmental 
lssues. 

Mediator of dispute among four companies regarding 
responsibility for spoiled product. 

• CERCLA litigation 

Represented one of four original generator defendants in U.S.A. v. 
Conservation Chemical Co., including defense of 
government's complaint and prosecution of contribution 
actions against third-parties and insurance companies. 

Represented principal PRP group in its challenge to government's 
settlement with third-party PRP at Lowry Landfill. 

Defended PRP group against government's response cost claims in 
U.S.A. v. Hardage. 

• Landfill siting and pennitting 

Represented City of Independence, Missouri in its appeal from a 
pennit granted to landfill in a neighboring community. 

Obtained five-year renewal of MSW Landfill pennit for national 
waste disposal company, despite local opposition. 

Attempted unsuccessfully to site chemical and hazardous waste 
landfill in northwest Missouri on behalf of national waste 
disposal company (municipality condemned site for use as 
reservoir). 

Successfully challenged in court a municipality's attempt to bar 
trash truck traffic en route to landfill. 

Attempted unsuccessfully to obtain rezoning to allow construction 
of MSW landfill in rural area. 

Successfully challenged in court a county's ordinance imposing 
certain fees on landfill operations. 

Infonnation Network for Superfund Settlements. 
ABA Sections of Dispute Resolution; Environment, Energy and 

Resources; and Litigation. 
CPR Institute for Dispute Resolution. 
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Presentations: 

Author: 

"Practical Tips and Recent Experiences" (panel discussion), Infonnation 
Network for Superfund Settlements spring conference, April 12, 
1995, Kansas City, Missouri 

"Making ADR Work for Your Clients in Environmental Disputes," 
American Bar Association Annual Meeting, August 9, 1994, New 
Orleans, Louisiana 

"Settlement of Environmental Disputes Through Alternatives to 
Litigation," Center for Environmental Education and Training, The 
University of Kansas, May 10, 1994, Overland Park, Kansas; 
repeated May 11, 1995. 

"Civil and Criminal Enforcement," panel moderator, First Annual 
Environmental Law Conference, Missouri Bar Association, June, 
1993, Lake Ozark, Missouri 

"RCRA-CERCLA Update: 
Claims," American 
Washington, D.C. 

Defending Government Response Cost 
Bar Association, December, 1990, 

"Challenging the Government's Cost Claims," Advanced Computer Legal 
Education, Inc., with Dale Jensen, c.P.A., March 27, 1990, 
Washington, D.C.; repeated September 12, 1990, Houston, Texas 

"Liability of the Environmental Manager," Missouri Electric Utility 
Environmental Committee, February, 1990, Kansas City, Missouri 

"Private Party Responses to Government Cost Recoveries: Cleanup 
Contractors and Others," American Bar Association, December, 
1989, Washington, D.C. 

"Officer, Director and Corporate Liability under Environmental Laws," 
Missouri Bar Association, November, 1989, Kansas City, Missouri 
and Springfield, Missouri 

"Superfund Refonn Shields Small Contributors and Encourages 
Brownfields Buyers," Corporate Counsel Committee Newsletter, 
ABA Section of Environment, Energy and Resources, Vol. 5, No. 
t, April 2002; with Baerbel E. Schiller 

"Malpractice Warning Signs for the Evaluative Lawyer-Mediator," 
Alternatives, CPR Institute for Dispute Resolution, July/August 
1999 
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Other: 

"Environmental Litigation Against the Federal Government," Natural 
Resources & Environment, ABA Section Magazine, Summer, 
1996 

"Rule 75: Control of Judgments," Missouri Civil Procedure, 2d Edition 
1995, Missouri Bar Association; updated 1999 and 2002 

"Rule 79: Assignment of Judges in Case of Disability," Missouri Civil 
Procedure, 2d Edition 1995, Missouri Bar Association 

Obtained forty hours mediation training at Harvard Law School's Program 
of Instruction for Lawyers, fa1~ 1994 

Obtained Complaint Mediation Training from The Missouri Bar 
Association, March, 1996 

Member, Roster of Dispute Resolution and Consensus Building 
Professionals, U.S. Institute for Environmental Conflict 
Resolution. 

Panelist, CPR Institute for Dispute Resolution's Kansas City/St. Louis 
Panel of Distinguished Neutrals and Environmental Panel of 
Distinguished Neutrals 

Listed in The Best Lawyers in America, 1997 -present. 

Mr. Helmstetter is counsel of record in the following reported decisions: 

Burlington Northern and Santa Fe Ry Co. v. Cargill Inc., 76 F.Supp. 2d 
1155 (D.Kan. 1999) (motion to dismiss cost recovery claim filed 
under CERCLA § 107) 

South Carolina Dept. of Health and Environmental Control v. Atlantic 
Steel Industries, Inc., 85 F.Supp. 2d 596, 49 ERC 1174 (D.S.C. 
1999) (challenge to proposed settlement agreement between state 
and PRP group) 

.K.C. 1986 Ltd. Partnership v. Reade Mfg., 33 F.Supp. 2d 1143 (W.O. 
Mo., 1998) (consultant's motion to dismiss contribution action) 

K.C. 1986 Ltd. Partnership v. Reade Mfg., 33 F.Supp. 2d 820 (W.D. Mo. 
1998) Oessee's motion to dismiss contribution action) 

Pine Ridge Realty Corp. v. Block & Co .. Inc., 1997 WL 292136 (D.K.an., 
1997) (motion to dismiss contract dispute for lack of federal 
jurisdiction) 
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Yellow Freight System, Inc. v. ACF Industries. Inc., 1995 WL 761987 
(U.S. Dt. Ct. B.D. Mo., April 10, 1995) (No. 4:92-CV-2585) 
(denial of real estate buyer's claim for reimbursement of CERCLA 
response costs from seller) 

u. S. v. Hardage, 982 F.2d 1436,61 USLW 2515,37 ERC 1289,23 Envtl. 
L. Rep. 20,624 (lOth Cir. Okla., Dec. 21, 1992) (No. 90-6325) 
(appeal from award of response costs under CERCLA) 

u. S. v. Hardage, 750 F.Supp. 1460, 21 Envtl. 1. Rep. 20,721 (W.O. 
Okla., Aug. 9, 1990) (No. CIV-86-1401-P) (remedy selection trial 
under CERCLA) 

U. S. v. Hardage, 750 F.Supp. 1444, 21 Envtl. 1. Rep. 20,714 (W.O. 
Okla., Aug. 8, 1990) (No. CIV-86-1401-P) (trial to determine 
liability of transporter under CERCLA) 

Jacomo Ins. Service. Inc. v. Billups. 787 S.W.2d 304 (Mo.App., Feb. 20, 
1990) (No. WD 41811) (dispute between former insurance 
company partners alleging breach of contract, fraud and unfair 
competition) 

Maxwell v. LaBrunerie, 731 F.Supp. 358 (W.n. Mo., Dec. 13, 1989) (No. 
88-0507-CV-W-9) (defense of action by limited partners alleging 
securities fraud) 

Promotional Headwear Intern .. Inc. v. Drew Pearson Enterprises, Inc .. 
1989 WL 156810 (D.Kan., Nov. 13, 1989) (No. CIV. A. 
89-2472-0) (dispute between licensor and terminated licensee) 

U. S. v. Conservation Chemical Co., 681 F.Supp. 1394 (w.n. Mo., Feb. 
23, 1988) (No. CIV 82-0983-CV-W-5) (approval of pump and 
treat remedy) 

U. S. v. Conservation Chemical Co., 661 F.Supp. 1416, 26 ERC 1878 
(W.O. Mo., Apr. 28, 1987) (No. 82-0983-CV-W-5) (defense of 
United States' motion to compel enforcement of preliminary 
agreement to install slurry wall remedy) 

Continental Ins. Companies v. Northeastern Pharmaceutical and Chemical 
Co., Inc., 811 F.2d 1180, 55 USLW 2417,25 ERC 1521, 17 Envtl. 
L. Rep. 20,616 (8th Cir. Mo., Jan. 22, 1987) (No. 85-1940) 
(declaratory judgment action to determine liability for hazardous 
waste cleanup costs under CERCLA) 
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Ensco Environmental Services, Inc. v. U.S., 650 F.Supp. 583, 2 UCC 
Rep.Serv.2d 1613 (W.D. Mo., Dec. 18, 1986) (No. 
86-1264-CV-W-3) (action to compel Anny Corps of Engineers to 
accept low bid for hazardous waste cleanup contract) 

U. S. v. Conservation Chemical Co., 653 F.Supp. 152, 26 ERC 1419 
(W.D. Mo., Sep. 2, 1986) (No. 82-0983-CV-W-5) (summary 
judgment motions regarding environmental insurance coverage) 

u. S. v. Conservation Chemical Co., 628 F.Supp. 391, 24 ERC 1289, 17 
Envtl. L. Rep. 20,158, 17 Envtl. L. Rep. 20,167 (W.D. Mo., Dec. 
12, 1985) (No. 82-0983-CV-W-5) (approval of preliminary 
agreement to perform slurry wall remedy at CERCLA site) 

u. S. v. Conservation Chemical Co., 619 F.Supp. 162, 24 ERC 1008, 16 
Envtl. L. Rep. 20,193 (W.O. Mo., July 2, 1985) (No. 82-0983-CV
W-5) (motions for partial summary judgment regarding liability 
under CERCLA and RCRA) 

u. S. v. Conservation Chemical Co., 106 F.R.O. 210, 2 Fed.R.Serv.3d 
1039 (W.O. Mo., May 1, 1985) (No. 82-0983-CV-W-5) (motion to 
revoke order of reference to special master) 

Miller v. Browning-Ferris Industries, 674 S. W.2d 150 (Mo. App., May 29, 
1984) (No. WD 34992) (defense of issuance of landfill permit) 

u. S. v. Conservation Chemical Co., 589 F.Supp. 59, 20 ERC 1427, 14 
Envtl. L. Rep. 20,207 (W.O. Mo., Feb. 3, 1984) (No. 
82-0893-CV-W-5) (motions to dismiss action to compel site clean 
up under CERCLA and RCRA) 

Thompson-Hayward Chemical Co. v. Cyprus Mines COIp" 8 Kan.App.2d 
487, 660 P.2d 973 (Kan.App., Mar. 31, 1983) (No. 54,500) 
(dispute between talc manufacturer and terminated distributor) 

Waddington v. Wick, 652 S.W.2d 147 (Mo.App., Mar. 29, 1983) (No. 
WD 32,487) (contract dispute between nursing home owner and 
architect) 

Newcomb v. Patton, 608 S.W.2d 145 (Mo.App., Nov. 17, 1980) (No. 
11548) (defense of hospital's denial of staff privileges to 
physician) 
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Blue Cross Assn. v. Harris, 622 F.2d 972 (8th Cir. Mo., June 6, 1980) (No. 
79-1732, 79-1733) (appeal from order restraining Secretary of 
Health, Education and Welfare from procuring Medicare 
intermediary contract) 
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Blue Cross Assn. v. Califano, 473 F.Supp. 1047 (W.D. Mo., June 29, 
1979) (No. 79-0213-CV-W-2, 79-0226-CV-W-2) (action to 
restrain Secretary of Health, Education and Welfare from 
procuring Medicare intennediary contract) 

Jackson County v. State Tax Commission, 521 S.W.2d 378 (Mo., Mar. 10, 
1975) (No. 58676) (defense of hospitals' tax-exempt status) 

Scroggs v. Kansas City. 499 S.W.2d 500 (Mo., Sep. 24, 1973) (No. 
58241) (declaratory judgment action to determine validity of 
municipal financing arrangement) 
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Personal: 

Address: 

Education: 

ERIC D. GREEN 
PROFESSOR 

BOSTON UNIVERSITY SCHOOL OF LAW 
PRINCIPAL 

RESOLUTIONS, LLC 

Born August 26, 1946, Sewickley, Pennsylvania 

Office: RESOLUTIONS, LLC 

222 Berkeley Street, Suite 1060 
B~.~chusetts 02116 

Brown University 
Class of 1968, A.B. with Honors 

Harvard Law School, Cambridge, Massachusetts 
Class of 1972, J.D. Magna Cum Laude; Knox Memorial Traveling Fellowship 
Award 1972-73, Harvard Law Review Editor and Executive Editor, Vols. 84-
85; Harvard Civil Rights-Civil Liberties Law Review, co-author, Summer 
Research Project Note, Vol. 6 

Cambridge University, Cambridge, England 
Research Student in Criminology 
Knox Fellow, 1972-1973 

Professional Membership & Activities: 

State Bar of California; State Bar of Massachusetts; U. S. District Courts for N.D. Cal., 
c.n. Cal., n. Mass. Special Master, Northern District of Ohio, Ohio Asbestos Litigation; 
D. Mass. Massachusetts Asbestos Litigation; Guardian Ad Litem, Aheam Class Action 
Settlement, E.D. Texas; Mediator, Suffolk County Superior Court Mediation Program; 
Governors Working Group on Alternative Dispute Resolution (Gov. Dukakis); American 
Bar Association, Section on Litigation (Conference Coordinator, 1982 
ABAlHarvardINIDR Conference on The Lawyer's Changing Role in Resolving Disputes), 
Individual Rights, Legal Education. and Criminal Justice. Center for Public Resources 
(CPR) Legal Program on Reducing The Cost of Business Disputes. Advisor, CPR Judicial 
Panel. Member, National Panel of Commercial Arbitrators. American Arbitration 
Association. Boston Bar Association, Long Range Planning Committee and Board of 
Editors, Boston Bar Journal. Association of American Law Schools, Chairman, Section 
on Alternative Dispute Resolution. Honorary member American College of Civil Trial 
Mediators (Lifetime Achievement Award 200 I) 
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Employment Experience: 

1997 - Present: 

1982-1997: 

1977 - Present: 

Fall, 1979: 

June - August, 1978: 

1974 - 1977: 

1973 - 1974: 

1961 - 1981: 

Founder, Principal 

RESOLUTIONS, UC 

222 Berkeley Street, Suite 1060 
Boston, Massachusetts 02116 

Founder, Director, Chief Mediator 

J·A·M·SIENDlsPUTE, Inc. 
73 Tremont Street 
Boston, Massachusetts 02108 

Professor 

Boston University School of Law 
765 Commonwealth Avenue 
Boston, Massachusetts 022 I 5 

Visiting Professor 

Harvard Law School 
Cambridge, Massachusetts 02138 

Attorney Advisor to the Regional Director 

Los Angeles Regional Office 
Federal Trade Commission 
11000 Wilshire Boulevard 
Los Angeles, California 90024 

Partner - General Civil Litigation 

Munger, Tolles & Olson 
612 South Flower Street 
Los Angeles, California 90014 

Law Clerk 

Chambers of Justice Benjamin Kaplan 
Massachusetts Supreme Judicial Court 
Boston, Massachusetts 02210 

Surveyor/Draftsman/General CounseUBoard of Directors 

Green International, Inc. 
504 Beaver Street 
Sewickley, Pennsylvania 15143 
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Teaching Experience: 

Professor, Boston University School of Law - currently teaching courses in Evidence 
and Alternative Dispute Resolution. Fonnerly taught Constitutional Law, The Legal 
Method and Free Press Issues. 

Visiting Professor, Harvard Law School, Fall 1979 -- taught course in Evidence. 

Awards: 

Recipient of 2001 Lifetime Achievement Award, American College of Civil Trial Mediators 

Major Publications: 

Settling Large Case Litigation: An Alternate Approach (with Marks & Olson), II 
Loyola of Los Angeles Law Review 493 (1978). 

Avoiding the Legal Logjam -- Private Justice, California Style. Dispute Management 
(1981). 

An Ounce of Prevention: Dispute Resolution by Contract (with Jacobs), Dispute 
Management (1981). 

The Mini-Trial Approach to Complex Litigation, Dispute Management (1981). 

Proceedings of the IntercOIJlOrate DiSJ)utes Task Force: EmandedUse of the Mini
Trial. Private Judging. Neutral-Expert Fact Finding, Patent Arbitration, and Industry 
Self-Regulation, Dispute Management (1981). 

The CPR Legal Program Mini-Trial Handbook. in Comorate Management, New York: 
Matthew Bender & Co., Inc., 1982. 

Problems, Cases and Materials on Evidence (with Nesson), Little, Brown & Co. 1983, 
with Teaching Manual and 1984 Supplement. 

"A Comprehensive Approach to the Theory and Practice of Dispute Resolution," 34 
Journal of Legal Education 245 (June 1984). 

Dispute Resolution (with Goldberg & Sander), Little Brown & Co., Fall 1985. 

itA Heretical View of the Mediation Privilege," 2 Ohio State Journal on Dispute 
Resolution 1 (1986). 

"Corporate Alternative Dispute Resolution," I Ohio State Journal on Di§pute Resolution 
285 (1986). 
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Probability and Inference in the Law of Evidence. (with Tillers), Kluwer Academic 
Publishers, 1988. 

Federal Rules of Evidence: with Selected Legislative History and New Cases and 
Problems, (with Nesson), Little, Brown and Company (1988). 

Rhode Island Rules of Evidence with Advisory Committee Notes & Case Law 
Developments, Salem, N.H.: Butterworth Legal Publishers (l990). 

Problems. Cases and Materials on Evidence. 2nd Edition (with Nesson), Little, Brown & 
Co. 1994, with Teaching Manual and 1994 Supplement. 

Rhode Island Rules of Evidence, (Issue 4) Butterworth Legal Publishers, October 1994. 

What Will We Do When Adjudication Ends? We'll Settle in Bunches: Bringing Rule 
23 Into the Twenty-first Century, 44 UCLA L. Rev. 1773 (1997). 

Other Articles. Addresses. Studies. and Testimony 

"Preventive Detention: An Empirical Analysis," 6 Harvard Civil Rights-Civil Liberties 
Law Review (1971). An original field study sponsored by the American Bar Foundation 
into the incidence and prediction of recidivism during pre-trial release--extensively 
reprinted and distributed by the American Bar Foundation Law Review Research Series. 

Author, primarily responsible for "The Supreme Court, 1970 Term, Coolidge v. New 
Hampshire," 85 Harvard Law Review 327,1971. 

Editor, Fletcher, "Fairness and Utility in Tort Theory," 85 Harvard Law Review 537 
(1972); Cox, "Labor Law Pre-emption Revisited," 8S Harvard Law Review 1337 (1972): 
"Recent Case, J.E. Bernard & Co. v. United States," 85 Harvard Law Review 1478 
(1972). 

Alternative Dispute Resolution in Complex Civil Cases, (MCLE-NELl 1981) (Editor). 

"Resolution of Business Disputes Outside the Courts" 4 Corporate Counsel Review, 
June, 1981. 

"Mini-Trials Now Used in Government Contract Dispute" Dis.pute Resolution. Summer, 
1982. 

"Growth of the Mini-Trial," 9 Litigation 12, Fall 1982. 
"James H. Chadbourn (in Memoriam)," 96 Harvard Law Review 1982. 
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"Ohio Asbestos Litigation: Case Management Plan and Case Evaluation and 
Apportionment Process," presented to Hon. Thomas D. Lambros, U.S. District Court, 
Northern District Ohio, by Special Masters Green and McGovern, December 1,1983. 

"Getting Out of Court - Private Resolution of Civil Disputes," 28 Boston Bar Journal 11, 
May/June 1984. 

"Reading the Landscape of ADR -- The State-of-the-Art of Extra-Judicial Fonns of 
Dispute Resolution," First Annualludicial Conference of the United States Court of 
Appeals for the Federal Circuit, 1984. 

"Asbestos Litigation: Addressing the Problem -- One Court's Strategy," 8 State Court 
Journal 19 (with Lambros, J. and McGovern), Winter 1984. 

"The Life of the Mediator: To be or Not to Be ... Accountable?", I Negotiation 
10urnal: On the Process of Dispute Settlements (with Goldberg and Sanders), July 1985. 

"Use of the Mini-Trial in Ocean Related Disputes, in Coastal Zone and Continental 
Shelf Conflkt Resolution: Improving Ocean Use and Resource Dispute Management" 
MIT Sea Grant Report Series, 1985. 

"Private Judging: A New Variation of Alternative Dispute Resolution," 21 Trial 36, 1985. 

"Saying You're Sorry," Negotiation Journal (with Goldberg & Sander), July 1987. 

"Litigation, Arbitration or Mediation: A Dialogue," 75 American Bar Association 
lournal 70, (with Goldberg & Sander), 1989. 

"Voluntary ADR: Part of the Solution" 29 Trial Magazine 35, April 1993. 

"The General Counsel's Guide to ADR in the 1990's: A Negotiation-Based Approach," 
Business Lawyer: North Carolina Bar Association: Corporate Counsel Section, 1995. 

"The Role of the Broker in Residential Real Estate Transactions," A Report to the 
Federal Trade Conunission (with B. Brown). 

Chainnan, Keynote Speaker and Editor, "Getting Out of Court: Alternative Dispute 
Resolution in Complex Civil Cases," Massachusetts Continuing Legal Education 
Program, May, 1981. 

Testimony before the Committee on Rules of Practice and Procedure of the Judicial 
Conference of the United States, re proposed amendments to the Federal Rules of Civil 
Procedure, October, 1981. 
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Coordinator and Speaker: First Annual Corporate Dispute Resolution Institute, 
Northwestern Law School, November, 1982. 

"Teaching Alternative Dispute Resolution in Law Schools," AALS Workshop October, 
1982, Harvard Law School. 

"Reducing and Mitigating Institutional Dis.putes: The Causes and Effects of Corporate 
and Private Institutional Disputes With Government. Employees. Consumers and Each 
Other." in The Lawyer's Changing Role in Resolving Disputes (forthcoming). (This 
paper was presented at the "National Conference on the Lawyer's Changing Role in 
Resolving Disputes," October, 1982, at Harvard Law School, published in The Lawyer's 
Changing Role in Resolving Disputes, (ed. with Marks and Sander), will be the major 
publication of the National Conference held at Harvard in October, 1982. Law & 
Business Department of Harcourt, Brace, Javonovitch. 

Minnesota Continuing Legal Education Program 1982. 
Speaker, American Arbitration Association Workshop on Alternative Dispute 
Resolution, March, 1983. 

"Alternatives to Litigation," Eight Annual Judicial Conference of the District of 
Columbia, June, 1983. 

"Private Resolution of Corporate Disputes," ABA CODUDittee on Corporate Counsel, 
Annual Meeting, 1984. 

"Resolution of Corporate Disputes," Southeastern Corporate Law Institute, 1984. 

"Alternative Dispute Resolution," The American Lawyer Conference on "Coming of 
Age in the '80s - How Corporate Counsel can Cope with Success," 1984. 

Speaker and Program Chairman, "Cost-Effective Dispute Resolution and Management," 
Center for Public Resources Dispute Management Education Program, to more than a 
dozen corporate legal staffs 1982-1983. 

"Alternative Dispute Resolution of Patent and Antitrust Cases," PLI Patent and Antitrust 
Conference, 1984. 

"International Commercial Dispute Resolution: Courts, Arbitration, and Mediation· 
Introduction,' 15 BU International L.J, 175 (1997). 

"Advancing Individual Rights Through Group Justice," and "A Post - Georgine Note," 
30 V.C. Davis L. Rev. 791 (1997). 

Law School Administrative and Committee Activities 

Committees 
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Faculty Council Rep. (1993 - 1994) 
Placement and Clerkship (Chairman, 1978-79) 
Clinical (Chairman, 1982) (Primarily responsible for Rhode Island 
Correctional Clinical Program Proposal) 
Appointments (Co-Chairman, Minority Recruitment Subcommittee, 1980-82) 
Combined Degrees Programs 
J.D. Program (primarily responsible for Upper-Class Writing Requirement 
Program Proposal) 

Advisor, Environmental Law Society 

Judge, Albers & Stone Moot Court Competitions 

Other Professional and Community Membership Activities: 

, 

() 
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7 

Reporter to the Advisory Committee on Proposed Rules of Evidence for Rhode Island. 

Special Master, United States District Court, Northern District of Ohio, Ohio Asbestos 
Litigation. 

Conference Coordinator, Harvard Law School! ABA, National Conference on the 
Lawyer's Role in Resolving Disputes (October 14-16, 1982). 

Executive Committee and Chairman, AALS Section on Alternative Dispute Resolution. 

Member, AALS Sections on Evidence and Alternative Dispute Resolution 

Consultant and Member, Center for Public Resources, Inc. ("CPR"), Legal Project on 
Reducing the Costs of Business Disputes; also former Chairman, CPR Task Force on 
Inter-corporate Disputes and former Co-Chairman, CPR Dispute Management 
Education Program. 

Chairman, New England Sierra Club Legal Committee (1981). 

Consultant, FTC Real Estate Brokerage Investigation (1979). 

Editor, Organizer, MCLE-NELI 1981 Seminar on Alternative Dispute Resolution in 
Complex Civil Cases. 

Founder and Chairman, Open Arms, Inc. (non Profit Refugee resettlement group). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC, a Delaware 
corporation; and BEAZER EAST, INC, a 
Delaware corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. CV99-41-JE 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation 

No. CV99-41-JE 

SIXTEENTH JOINT STATUS REPORT 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Courfs May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 
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migrating to adjacent properties or to the Willamette River. To date, the system has recovered, 

treated, and discharged more than 22 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The intercept 

system and the groundwater interim action continue to operate in the lower groundwater zone. 

Time Oil continues to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties submitted the final Phase III RI report to DEQ in July 2005. Due to low 

water levels, however, the parties were unable to sample the Port of Portland wells to define the 

locality ofthe facility to the north of the Northwest Terminal as previously planned. Time Oil 

intends to sample the Port of Portland wells this winter when the water level is expected to be 

higher and will submit a supplement to the Phase III RI report containing the results from that 

sampling event. Time Oil has submitted the work plan for performance of the terminal-wide 

human health and ecological risk assessments. 

Activities Scheduled 

Time Oil will continue to operate the groundwater interim action and to conduct 

semiannual groundwater sampling. Time Oil will complete and submit the risk assessment work 

plan to DEQ. Upon DEQ's approval ofthe risk assessment work plan, Time Oil will begin 

implementation of the risk assessment. 

Time Oil will sample the Port of Portland wells and submit a supplement to the final 

Phase III RI report. Time Oil will begin preparation of a source control evaluation, which will 

be submitted to DEQ in 2006. 

Unless the Court directs otherwise, the parties will submit a seventeenth joint status 
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report by June 1,2006. 

Dated this 1st day of February, 2006. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: p~st,~ 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs, Time Oil Co. 
and Northwest Terminal Co. 

MILLER NASH LLP 

By: ~~25~ 
Suzanne C. Lacampagne, OSB #95170 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: ~~~ 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of February, 2006, I served the foregoing 

SIXTEENTH JOINT STATUS REPORT on the following parties at the following addresses: 

Dean D. DeChaine 
Suzanne C. Lacampagne 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Tenninal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation 

No. CV99-41-JE 

FIFTEENTH JOINT STATUS REPORT 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24, 2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 
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migrating to adjacent properties or to the Willamette River. To date, the system has recovered, 

treated, and discharged more than 22 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

Time Oil continues to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties submitted the final Phase III RI report to DEQ in July 2005. Due to low 

water levels, however, the parties were unable to sample the Port of Portland wells to define the 

locality of the facility to the north of the Northwest Terminal as previously planned. Time Oil 

intends to sample the Port of Portland wells this winter when the water level is expected to be 

higher and will submit a supplement to the Phase III RI report containing the results from that 

sampling event. 

Time Oil continues preparation of a work plan for performance of the terminal-wide 

human health and ecological risk assessments. Time Oil intends to submit the risk assessment 

work plan by the end of2005. 

Activities Scheduled 

Time Oil will continue to operate the groundwater interim action and to conduct 

semiannual groundwater sampling. Time Oil will complete and submit the risk assessment work 

plan to DEQ. Upon DEQ's approval of the risk assessment work plan, Time Oil will begin 

implementation of the risk assessment. 

/II 
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Time Oil will sample the Port of Portland wells and submit a supplement to the final 

Phase III RI report. Time Oil will begin preparation of a source control evaluation, which will 

be submitted to DEQ in 2006. 

Unless the Court directs otherwise, the parties will submit a sixteenth joint status report 

by February 1,2006. 

Dated this 30th day of September, 2005. 

SCHWABE, WILLIAMSON & WYATT, P.e. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs, Time Oil Co. 
and Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine, OSB #64025 
Suzanne e. Lacampagne, OSB #95170 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30th day of September, 2005, I served the foregoing 

FIFTEENTH JOINT STATUS REPORT on the following parties at the following addresses: 

Dean D. DeChaine 
Suzanne C. Lacampagne 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, FOURTEENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of March, 2005, the system had 
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recovered, treated, and discharged approximately 20.63 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas ofthe terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (IS CO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties have made revisions to the final Phase III Remedial Investigation (RI) report. 

The schedule for submittal of the final Phase III RI report was delayed with the intent of 

incorporating results from wells on the Port of Portland property to the north of the terminal for 

definition of the locality of facility in this area. Time Oil has finally received the Port's 

permission to access these wells, which will be sampled the week of June 6. Submission ofthe 

risk assessment work plan to DEQ was delayed following DEQ's request for the installation of 

additional wells and evaluation of additional data. 

In addition, the parties submitted a report to DEQ that included post-injection 

groundwater results from the first full scale ISCO injection event. The ISCO interim remedial 

action removes residual PCP in soil within the zone of groundwater fluctuation that may act as a 

source of contamination to groundwater. 

Activities Scheduled 

The parties will analyze results from the second full scale ISCO injection event in order 

to prepare a report for submission to DEQ. The parties will continue to operate the groundwater 

interim action and to conduct semiannual groundwater sampling. Upon approval of the risk 

assessment work plan by DEQ, the parties will begin implementation of the risk assessment. In 
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addition, the parties intend to revise and submit the final Phase III RI report to DEQ. 

Unless the Court directs otherwise, the parties will submit a fifteenth joint status report 

by October 1,2005. 

Dated this 1 st day of June, 2005. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: -
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: :&-~~ 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of June, 2005, I served the foregoing 

THIRTEENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. BancoIp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

--
Plaintiffs, THIRTEENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of December, 2004, the system 
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had recovered, treated, and discharged approximately 19.33 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation CISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties have responded to DEQ comments to the Final Phase III Remedial 

Investigation report. In addition, the parties continue the implementation of the ISCO interim 

action. The second ISCO injection event was conducted in January, 2005. The ISCO interim 

remedial action will remove residual-PCP in soil within the zone of groundwater fluctuation that 

may act as a source of contamination to groundwater. Submission of the risk assessment work 

plan to DEQ was delayed following DEQ's request for the installation of additional wells and 

evaluation of additional data. 

Activities Scheduled 

The parties will complete a report including post-injection groundwater results from the 

first full scale ISCO injection event and submit it to DEQ. Additionally, the parties will monitor 

and analyze results from the second ISCO injection event. The parties will continue to operate 

the groundwater interim action and to conduct semiannual groundwater sampling. The parties 

intend to submit the Final Phase III Remedial Investigation report and a risk assessment work 

plan to DEQ during the first quarter 2005. 
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Unless the Court directs otherwise, the parties will submit a fourteenth joint status report 

by June 1,2005. 

Dated this 1 st day of February, 2005. 

--

SCHWABE, WILLIAMSON & WYATT, P.e. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By:-- -~~~-
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: ?J-- 14 -~ 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of February, 2005, I served the foregoing 

THIRTEENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,TIL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 

, 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, TWELFTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of July, 2004, the system had 
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recovered, treated, and discharged approximately 16.9 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties submitted the Phase ill Remedial Investigation report to DEQ in April. In 

addition, the parties submitted the Work Plan for implementation of full-scale ISCO as an 

interim remedial action for upper zone soil and groundwater to DEQ. The ISCO interim 

remedial action will remove residual PCP in soil within the zone of groundwater fluctuation that 

may act as a source of contamination to groundwater. Full scale ISCO was initiated in mid-July. 

Activities Scheduled 

The parties will continue the implementation of the ISCO interim action. The risk 

assessment work plan will be submitted to DEQ in early November. The parties will continue to 

operate the groundwater interim action and to conduct semiannual groundwater sampling. 
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Unless the Court directs otherwise, the parties will submit a thirteenth joint status report 

by February 1, 2005. 
~t 

Dated this L day of October, 2004. 
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Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 1.3.--~~ 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By. z.opp~ ~ ~ 
[312] 201-2000 
Of Attorneys for Defendant 
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Attorneys at Law 
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CERTIFICATE OF SERVICE 

I hereby certify that on the L day of October, 2004, I served the foregoing 

TWELFTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien 1. Flanagan 
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Orders/Record of Orders on Motions 
3:99-cv-00041-JE Time Oil Company et al v. Koppers Company, Inc. et al 

U.S. District Court 

District of Oregon 

Notice of Electronic Filing 

The following transaction was received from gm, entered on 5124/2004 at 5:38 PM PDT and filed on 5/24/2004 
Case Name: Time Oil Company et al v. Koppers Company, Inc. et al 

Case Number: 3:99-cv--I I 
Filer: 
Document Number: 57 

Docket Text: 
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l Patricia M. Dost, OSB #90253 
Brien Flanagan, OSB #02304 

2 Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Fax (503) 796-2900 

5 E-mail: pdost@schwabe.com 
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bflanagan@schwabe.com 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 
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Plaintiffs, 
JOINT MOTION TO EXTEND STAY 
DEADLINE 

vs. 

26 KOPPERS COMPANY, INC., a Delaware 
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AUorneys al Law 

Pacwest Center, Suites 1600·1800 
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Portland, OR 97204·3795 
Telephone (503) 222·9981 
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corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

The parties hereby jointly move to extend the May 1, 2004 expiration of the stay to May 

1,2006. 

On May 1, 2002, the parties, cooperating under an interim cost sharing agreement, 

requested, and the court granted, a two-year stay of the case until May 1,2004. The parties 

requested the stay in order to cooperate and share the costs necessary to continue a groundwater 

interim action, explore alternatives for soil treatment and disposal, and complete investigations 

necessary for the Oregon Department of Environmental Quality ("DEQ") to select a final remedy 

at the Northwest Terminal. Under the framework of the interim cost sharing agreement, the 

parties continue to cooperate and the work has progressed efficiently without intervention by this 

Court. 

The parties believe this to be the most effective means of resolving this case and 

therefore request that the Court extend the stay ofthis action until May 1, 2006 or earlier motion 

of any party to lift the stay. The parties propose to continue to submit a status report to the Court 

every four months, or more (or less) frequently if the Court so desires. 
t1-

Dated this t,r day of April, 2004. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By. ~OS4~~ 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 
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Attorneys at Law 
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MILLER NASH LLP 

By: :8--- ~~ 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the t~a... day of April, 2004, I served the foregoing JOINT 

MOTION TO EXTEND STAY DEADLINE, on the following party at the following address: 

J eny B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to him a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to him at the address set forth above, and deposited in the U.S. Post Office at 

Portland, Oregon, on said day with postage prepaid. 

Brien J. Flanagan. 

Page 1 - CERTIFICATE OF SERVICE 
SCHWABE, WILLIAMSON & WYATT, p.e. 

Altomeys al law 
Paewast Center, Sulles 1600·1 BOO 

1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9961 
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1 Patricia M. Dost OSB #90253 
Brien Flanagan, OSB #02304 

2 Schwabe, Williamson & Wyatt, P.e. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Fax (503) 796-2900 

5 Email: pdost@schwabe.com 
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bflanagan@schwabe.com 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland,Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

21 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

., an reg on corpora lon, 

,. 

No. CV99-41-JE 

23 Plaintiffs, MEMORANDUM IN SUPPORT OF JOINT 
MOTION TO STAY 

24 vs. 

25 
KOPPERS COMPANY, INC., a Delaware 

26 corporation, and BEAZER EAST, INC., a 

Page 1 - MEMORANDUM IN SUPPORT OF JOINT MOTION TO 
STAY 
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SCHWABE. WILLIAMSON & WYATT. p,e. 
Attorneys at Law 

Pacwest Center. Suites 160Q.1800 
1211 SW. Fifth Avenue 

Portland. OR 97204·3795 
Telephone (503) 222·9981 
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1 Delaware corporation, 

2 Defendants. 

3 Plaintiffs, Time Oil Co. ("Time Oil") and Northwest Tenninal Co., brought this 

4 contribution action under the Comprehensive Environmental Response, Compensation and 

5 Liability Act, 42 U.S.C. § 9601 et seq. ("CERCLA") and the Oregon Superfund statute, O.R.S. 

6 465.225 et seq., to recover alleged past costs and projected future costs to remediate allegedly 

7 contaminated soil and groundwater at Plaintiffs' former bulk fuel storage facility in Portland, 

8 known as the Northwest Terminal. Time Oil has been working with the Oregon Department of 

9 Environmental Quality ("DEQ") for several years to investigate the nature and extent of the 

1 0 contamination at this facility and to take interim actions that are necessary to protect human 

11 health and the environment. DEQ will not approve a final remedial action for the Northwest 

12 Terminal until after the investigation, human health and ecological risk assessments, and 

13 feasibility studies are complete. See, OAR 340-122-090. Future costs to clean up the Northwest 

14 Terminal, therefore, cannot be estimated to a reasonable degree of certainty at this time. 

15 Rather than continue to litigate over their respective "shares" of a remedy which has not 

16 yet been selected, the parties, with the Court's permission, have chosen to cooperate under an 

17 interim agreement to share the costs necessary to complete the remedial investigation, risk 

18 assessments, and feasibility study at the Northwest Terminal. For the last several years the 

19 parties' cooperation has produced the desired results, including delineation of the extent of 

20 contamination at the site, removal and disposal of approximately 10,000 tons of contaminated 

21 soil, and implementation of groundwater interim actions. The parties expect the risk assessment 

22 to be completed in early 2005, to be followed by the feasibility study. Extending the stay Co 

23 allow the parties to continue under the interim agreement will provide the parties needed time to 

24 work together to collect information necessary to recommend to DEQ an appropriate remedy for 

25 the Northwest Terminal. 
J 

26 The parties expect that, once a remedial action is approved by DEQ, the parties will be 
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SCHWABE. WILLIAMSON & WYATT. P,C. 
Attorneys at Law 

Pacwest Center. Suiles 1600-1800 
1211 SW. Fifth Avenue 

Portland. OR 97204-3795 
Telephone (503) 222-9981 
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able to estimate"future remedial costs with greater certainty. At that point, the parties hope to be 

able to negotiate an apportionment of those costs without further litigation. The parties are 

optimistic that all of this work (completion of the risk assessment and feasibility study and 

negotiation of the proposed remedial action) will be completed within approximately two years. 

The interim agreement requires the parties to negotiate in good faith in an attempt to 

apportion costs of the DEQ-approved remedial action and to mediate the apportionment issue if 

they are unable to reach an agreement on a final allocation. If the mediation fails, if either party 

breaches the interim agreement, or if an irresolvable dispute regarding the appropriate remedial 

action arises, either party is entitled to tenninate the interim agreement and to move this Court to 

resume the litigation. 

The parties believe that continuing the stay until the remedy is selected and the parties 

have had an opportunity to negotiate or mediate in an effort to reach a final allocation is the most 

efficient course at present. The parties therefore request that the Court stay further proceedings 

in this action until May 1,2006 or earlier motion from any party to lift the stay. The parties 

propose to continue to submit a status report to the Court every four months, or more (or less) 

frequently ifthe Court so desires. 
:(L 

Dated this IT day of April, 2004. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By. ~st~~ 
OSB #90253 
(503) 222-9981 
Of Attorneys for Plamtiffs Time Oil and 
Northwest Terminal Co. 
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, MILLER NASH WEINER HAGER & CARLSON, 
LLP 

By: 4--~~ 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Co-Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: $-~~ 
Anthony G. Hopp 
(312) 201-2000 
Of Co-Attorneys for Defendants 
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CERTIFICATE OF SERVICE' 
cL.. 

I hereby certify that on April t r , 2004, I served the foregoing 

MEMORANDUM iN SUPPORT OF JOINT MOTION TO STAY on the following parties at the 

following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 

Page 1 - CERTIFICATE OF SERVICE 
SCHWABE. WILLIAMSON & WYATT. P.C. 

Attorneys at Law 
Pacwest Center, Suites 1600.1800 

1211 S.W. Fifth Avenue 
PDI11and, OR 97204-3795 
Telephone (503) 222·9981 

PDXl089360/1081951BF/1191863.1 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.\V. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

No. CV99-41-JE 

NOTICE OF SUBSTITUTION OF 
COUNSEL 

Time Oil Co., and Northwest Terminal Co., hereby gives notice of the withdrawal of 

Cheryl Rath as counsel for Time Oil Co., and Northwest Terminal Co., substituting Brien 

Flanagan for Ms. Rath. All further notices and pleadings should be sent to Patricia M. Dost 

and Brien Flanagan. 

Page 1 - NOTICE OF SUBSTITUTION OF COUNSEL SCHWABE, WIllIAMSON & WYATT, P,C, 
AHom~alLaw 

Pacwesl Center, Sulles 1600-1900 
1211 SW. FillhAvenue 

Portland, OR 97204-3795 
Telephone (503) 222·9981 

BZT0104(e)012996 



Dated this t'f~ay of April, 2004. 

SCHWABE, WILLIAMSON & WYATT" P.C. 

By: 

Page 2 - NOTICE OF SUBSTITUTION OF COUNSEL 

Patricia M. Dost, OSB #90253 
Brien Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs 

. .' 

SCHWABE. WILLIAMSON & WYATT, p.e. 
Attorneys al Law 

Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 

POI1land, OR 97204·3795 
Telephone (503) 222·9981 

BZT0104(e)012997 



CERTIFICATE OF SERVICE 

I hereby certify that on the -Z{r4 day of April, 2004, I served the foregoing 

NOTICE OF SUBSTITUTION OF COUNSEL, on the following parties at the following 

addresses: 

Dean DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland OR 97204-3699 

Anthony G Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago IL 60606 

by mailing to them a true and correct copy thereof, placed in a sealed envelope addressed to them 

at the addresses set forth above, and deposited in the U.S. Post Office at Portland, Oregon on 

said day with postage prepaid. 

Brien Flanagan 

• J 
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SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys al Law 

Pacwest Center. Suites 1600·1900 
1211 S.W.FifthAvenue 

Portland. OR 97204·3795 
Telephone (503) 222·9981 

BZT0104(e)012998 



Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Tenninal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, ELEVENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of December 31,2003, the 

Page 1 - ELEVENTH JOINT STATUS REPORT 

PDXl089360/l 081 951CRAll 166705, 1 

SCHWABE. WILLIAMSON & WYAn, P.C. 
Attorneys at Law 

Pacwest Center, Suites 1600·1900 
1211 SW. Fifth Avenue 

Portland, OR 97204·3795 
Telephone (503) 222·9981 

BZT0104(e)012999 



system had recovered, treated and discharged approximately 14.7 million gallons of 

groundwater. In the Fall of 2002, the parties completed construction of a groundwater intercept 

system to capture potentially contaminated groundwater that is entering the stonn drain. The 

parties continued operation of the groundwater interim action in the lower groundwater zone and 

of the intercept system. The parties also continued to conduct quarterly groundwater sampling. 

The parties submitted the Soil Stockpile and In Situ Excavation Removal Actions 

Completion Report and received approval of the removal actions from DEQ. The parties 

received DEQ's comments on the In Situ Chemical Oxidation (ISCO) Field Pilot Test Report and 

submitted a comment response letter to DEQ. DEQ has responded favorably to the comment 

response letter and is awaiting our preparation of a work plan for full-scale ISCO groundwater 

interim action. The parties received groundwater data from the fourth quarter 2003 sampling 

event and began data processing and validation. 

Activities Scheduled 

The parties will prepare a plan for conducting full-scale ISCO groundwater interim action 

within the upper zone for submittal to DEQ. The parties also plan to continue implementation of 

the groundwater interim action using the recovery wells and stonn drain capture system with 

full-scale treatment at the onsite wastewater treatment facility and to continue quarterly 

groundwater monitoring. Following completion of reporting for the ongoing Phase III Remedial 

Investigation, a risk assessment, including evaluation of human and ecological risk, will be 

conducted. Development of a risk assessment work plan is expected to begin in the Spring of 

2004. 

Page 2 - ELEVENTH JOINT STATUS REPORT 
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SCHWABE. WilliAMSON & WYAno P.C. 
Altomeys at law 

Pacwest Center, Suites 1600-1900 
1211 SW. FiflhAvenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 

BZT0104(e)013000 



Unless the Court directs otherwise, the parties will submit a twelfth joint status report by 

June 3, 2004. 

Dated this ~d day of February, 2004. 

SCHWABE, WILLIAMSON & WYATT, P.e. 

By: Patricf&ios~ ~S~0253 
Cheryl A. Rath, OSB #98328 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
D~ D. DeChaine I 

Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: '--lit 4 4 eM 
Anthony . Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

Page 3 - ELEVENTH JOINT STATUS REPORT 
SCHWABE. WILLIAMSON & WYAno P.C. 

Attomeys at Law 
Pacwest Center. Suites 1600·1900 

1211 SW. Fifth Avenue 
Portland. OR 97204·3795 
Telephone (503) 222-9981 
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CERTIFICATE OF SERVICE 

I hereby certify that on the M day of February, 2004, I served the foregoing 

ELEVENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryrtf:i: 

Page 1 - CERTIFICATE OF SERVICE 
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SCHWABE, WILLIAMSON & WYAn, P.C. 
Allomeys at Law 

Pacwest Cenler, SUlles 1600·1900 
1211 SW. Fifth Avenue 

Portland, OR 97204·3795 
Telephone (503) 222·9981 

BZT0104(e)013002 



Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, TENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of August 1, 2003, the system 

Page 1- TENTH JOINT STATUS REPORT 
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SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys at Law 

Pacwest Center. Suiles 1600·1900 
1211 S.w. Fifth Avenue 

Portland. OR 97204-3795 
Telephone (503) 222-9981 

BZT0104(e)013003 



had recovered, treated and discharged approximately 13.0 million gallons of groundwater. In the 

Fall of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

The parties continued preparation of the Soil Stockpile and In Situ Excavation Removal 

Action Completion Report. The parties also continued preparation of a work plan outlining 

design and procedures for conducting soil and groundwater remediation using pipeline laterals in 

the former pentachlorophenol mixing area. The parties submitted a technical memorandum to 

DEQ-providing a plan for the installation of monitoring wells within and adjacent to the former 

pentachlorophenol mixing area to replace wells abandoned for the soil removal action and for 

abandonment of existing historical well points. The historical well points were abandoned 

during the week of September 8, 2003. The replacement wells were installed within the former 

PCP mixing area during the week of September 15, 2003. 

Activities Scheduled 

-- ----------- -The parties plan to-finalize the -SOlfStoCKPlTe ana in Sllti Excavation -Xemovar ActIon -~ - ~ 

Completion Report and the work plan outlining a design and procedures for conducting soil and 

groundwater remediation using the pipeline laterals in the former pentachlorophenol mixing area, 

and to submit the reports to DEQ for review and approval. The parties also plan to continue 

implementation of the groundwater interim action using the recovery wells and storm drain 

capture system with full-scale treatment at the onsite wastewater treatment facility and to 

continue quarterly groundwater monitoring. The newly installed wells will be sampled first in 

October, 2003 as part of the fourth quarter 2003 event. Following completion of the ongoing 

Phase III Remedial Investigation, a risk assessment, including evaluation of human and 

ecological risk, will be conducted. Development of a risk assessment work plan and 

implementation of the risk assessment is expected to begin in the Winter of 2004. Possible full-
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scale implementation of the groundwater remedy using in situ chemical oxidation is being 

evaluated. 

Unless the Court directs otherwise, the parties will submit an eleventh joint status report 

by February 3, 2004. 

Dated this 3rd day of October, 2003. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the JrA day of October, 2003, I served the foregoing 

TENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Tenninal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, NrnNTHJOINTSTATUSREPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of May 1, 2003, the system had 
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recovered, treated and discharged approximately 11.4 million gallons of groundwater. In the Fall 

of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

As reported in the Eighth Joint Status Report, between September and November 2002, 

the parties removed the stockpiled soil, demolished a warehouse, excavated additional 

contaminated soil, and transported the soil to the Swan Hills facility in Swan Hills, Alberta, 

Canada for incineration. In total, 9,695 tons of soil were transported and incinerated. The parties 

also demolished the former pentachlorophenol mixing warehouse, decontaminated the 

demolition debris, and transported and disposed of the debris at the Hillsboro Landfill. 

In the first quarter 2003, the parties conducted soil confirmation sampling from the 

former pentachlorphenol mixing area excavation and below the fonner soil stockpile area, and 

confirmation samples of the warehouse decontamination, a storage tank interior and a concrete 

wall. The parties continued preparation of the Soil Stockpile and In Situ Excavation Removal 

Action Completion Report. 

Activities Scheduled 

The parties plan to finalize the Soil Stockpile and In Situ Excavation Removal Action 

Completion Report and the In Situ Chemical Oxidation Pilot Study Report, and to submit the 

reports to DEQ for review and approval. The parties also plan to continue implementation of the 

groundwater interim action using the recovery wells and storm drain capture system with full

scale treatment at the onsite wastewater treatment facility and to continue quarterly groundwater 

monitoring. Following completion of the ongoing Phase ITl Remedial Investigation, a risk 

assessment, including evaluation of human and ecological risk, will be conducted. Development 

of a risk assessment work plan and implementation of the risk assessment is expected to begin in 

the Fall of2003. Possible full-scale implementation of the groundwater remedy using in situ 
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chemical oxidation is being evaluated. 

Unless the Court directs otherwise, the parties will submit a tenth joint status report by 

October 3, 2003. 

Dated this 29th day of May, 2003. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 29th day of May, 2003, I served the foregoing NINTH 

JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 

Page 1 - CERTIFICATE OF SERVICE 

PDXl089360/1081951PMDIl 098958.1 

SCHWABE, WILLIAMSON & WYATT, P.C. 
Attorney!! at Law 

Pa~t Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 

BZT01 04(e)01301 0 



Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.e. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
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Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, EIGHTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of January 1,2003, the system 
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had recovered, treated and discharged approximately 9.24 million gallons of groundwater. In the 

Fall of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

As reported in the Seventh Joint Status Report, in August, 2002, the parties received 

DEQ approval of a soil stockpile removal action plan and a removal action plan for warehouse 

demolition and soil excavation. The parties also received DEQ, EPA and Canadian regulatory 

approval for contaminated soil transport and incineration at the permitted Swan Hills facility in 

Swan Hills, Alberta, Canada. In September, 2002, the parties began removal and transport of the 

soil stockpile to the Swan Hills incineration facility. 

Between September and November, 2002, the parties removed the stockpiled soil, 

demolished a warehouse, excavated additional contaminated soil, and transported the soil to the 

Swann Hills facility for incineration. In total, 9,695 tons of soil were transported and incinerated. 

The parties also demolished the fonner pentachlorophenol mixing warehouse, decontaminated 

the demolition debris, and transported and disposed of the debris at the Hillsboro Landfill. The 

parties then conducted soil confirmation sampling from the fonner pentachlorphenol mixing area 

excavation and below the former soil stockpile area, and confinnation samples of the warehouse 

decontamination, a storage tank interior and a concrete wall. The parties are preparing a Soil 

Stockpile and In Situ Excavation Removal Action Completion Report to submit to DEQ. 

Activities Scheduled 

The parties plan to conduct data validation of soil samples, and to complete and submit 

the removal action completion report to DEQ. Possible full-scale implementation of the 

groundwater remedy using in situ chemical oxidation is contemplated for 2003. The parties also 

plan to continue implementation of the groundwater interim action using the recovery wells and 

storm drain capture system with full-scale treatment at the onsite wastewater treatment facility 
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and to continue quarterly groundwater monitoring. Following completion of the ongoing 

Phase ill Remedial Investigation, a risk assessment, including evaluation of human and 

ecological risk, will be conducted. Development of a risk assessment work plan and 

implementation of the risk assessment is expected to begin in 2003. 

Unless the Court directs otherwise, the parties will submit a ninth joint status report by 

June 1,2003. -7
/
St 

Dated this ~ day of January, 2003. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the ? I rt day of January, 2003, I served the foregoing 

EIGHTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, lllinois 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A."Rath 
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Patricia M. Dost, OSB #90253 
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Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, SEVENTH JOINT STATUS REPORT 

vs. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of August 1, 2002, the system 
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had recovered, treated and discharged approximately 7.62 million gallons of groundwater. In 

September, the parties began a construction project to capture potentially contaminated 

groundwater that is entering the storm drain. The parties also continued to conduct quarterly 

groundwater sampling. 

In June 2002, the parties submitted a work plan to the Oregon Department of 

Environmental Quality (DEQ) outlining the methodology for conducting a pilot study to test the 

effectiveness of using in situ chemical oxidation to remediate upper zone groundwater. DEQ 

approved the plan in July, 2002. The parties conducted the chemical oxidation groundwater 

remediation pilot study in September 2002 and are currently awaiting results of the study. 

As reported in the Sixth Joint Status Report, the parties received EPA and Canadian 

regulatory approval for possible contaminated soil transport, treatment and disposal at a 

permitted facility in British Columbia. Unfortunately, in April, 2002, the British Columbia 

facility withdrew its offer to treat and dispose of the soil due to community concern. 

In July, 2002, the parties submitted an amended stockpile removal action plan and a 

removal action plan for warehouse demolition and soil excavation to DEQ for review. The 

reports outlined plans to remove the stockpiled soil, demolish a former pentachlorophenol 

mixing warehouse, excavate additional contaminated soil, and transport the soil to the Swann 

Hills facility in Swan Hills, Alberta, Canada for incineration. In August, 2002, the parties 

received approval of the plans from DEQ, EPA, Environment Canada and the Alberta Ministry 

of the Environment. 

In September, 2002, the parties began removal and transport of the soil stockpile to the 

Swann Hills incineration facility. To date, 2,850 tons of soil have been transported and 

incinerated. The parties also demolished the warehouse, decontaminated the demolition debris, 

and transported and disposed of the debris at the Hillsboro Landfill. 

Activities Scheduled 

Over the next five weeks, the parties will continue removal and transport of 
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approximately 5,000 tons of contaminated soil to the Swan Hills incineration facility. After the 

removal action is completed, the parties will submit a status report to DEQ. 

Possible full-scale implementation of the groundwater remedy using in situ chemical 

oxidation is contemplated for 2003. The parties also plan to continue implementation of the 

groundwater interim action using the recovery wells and storm drain capture system with full

scale treatment at the onsite wastewater treatment facility and to continue quarterly groundwater 

monitoring. Following completion of the ongoing Phase ill Remedial Investigation, a risk 

assessment, including evaluation of human and ecological risk, will be conducted. Development 

of a risk assessment work plan and implementation of the risk assessment is expected to begin in 

2003. 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 
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Unless the Court directs otherwise, the parties will submit an eighth joint status report by 

January 31,2003. 

Dated this ~ day of October, 2002. 
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I hereby certify that on the ---U2L day of October, 2002, I served the foregoing 

SEVENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 
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1 Patricia M. Dost 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
E-mail pdost@schwabe.com 

5 OSB #90253 
Of Attorneys for Plaintiffs 

6 Time Oil Co. and Northwest Terminal Co. 

7 

8 

9 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

10 

11 

12 

13 

14 

15 

16 

Plaintiffs, SIXTH JOINT STATUS REPORT 

Vs. 

KOPPERS COMPANY, INC., a Delaware 
17 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
18 

19 
Defendants. 

20 Pursuant to the Court's May 28, 2002, Order, the parties submit the following joint status 

21 report: 

22 Activities Completed 

23 In September 2000, the parties began operation of an interim groundwater collection 

24 system. The system collects and removes potentially contaminated groundwater using one 

25 horizontal and one vertical well, thereby containing potential groundwater contamination from 

26 migrating to adjacent properties or to the Willamette River. As of April!, 2002, the system had 
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1 recovered, treated and discharged approximately 6.49 million gallons of groundwater. The 

2 parties also continued to conduct quarterly groundwater sampling. 

3 In February, the parties submitted a soil stockpile removal action plan to the Oregon 

4 Department of Environmental Quality (ODEQ) for review. As reported in the Fifth Joint Status 

5 Report, the parties received approval from EPA, Environment Canada and the British Columbia 

6 Ministry of the Environment for possible transport of contaminated soil for treatment and 

7 disposal at a permitted facility in British Columbia. Unfortunately, in April, the British 

8 Columbia facility withdrew its offer to transport, treat and dispose of the soil stockpile due to 

9 community concern. The parties are currently exploring alternatives for soil treatment and 

10 disposal. 

11 Activities Scheduled 

12 The parties are currently developing a work plan outlining the methodology for 

13 conducting a pilot study to test the effectiveness of using in situ chemical oxidation to remediate 

14 upper zone groundwater and the soil stockpile. The pilot study is expected to be conducted in 

15 June 2002 with possible full-scale implementation in late summer-early fall, 2002. The parties 

16 plan to continue evaluation of options for remedial alternatives for the soil stockpile. 

17 The parties also plan to continue implementation ofthe groundwater interim action using 

18 the recovery wells with full-scale treatment at the onsite wastewater treatment facility and to 

19 continue quarterly groundwater monitoring. Following completion of the ongoing Phase ill RI, 

20 a risk assessment, including evaluation of human and ecological risk, will be conducted. 

21 Development of a risk assessment work plan and implementation of the risk assessment is 

22 expected to begin in 2003. 

23 

24 

25 

26 
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Unless the Court directs otherwise, the parties will submit a seventh joint status report by 

2 October 1,2002. 

3 Respectfully submitted this ~\ day of May, 2002. 

4 SCHWABE, WILLIAMSON & WYATT, p.e. 
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225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me ac; such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 
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1 Patricia M. Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 

2 Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Fax (503) 796-2900 

5 E-mail pdost@schwabe.com 
E-mail crath@schwabe.com 

6 Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon corporation, 
No. CV99-41-JE 

15 Plaintiffs, 
JOINT MOTION TO EXTEND STAY 
DEADLINE 

16 vs. 

17 KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 

18 Delaware corporation, 

19 Defendants. 

20 The parties hereby jointly move to extend the May 1, 2002 stay deadline to May 1, 2004. 

21 Plaintiff Time Oil filed this contribution action against defendants Koppers Company and 

22 Beazer East under the Comprehensive Environmental Response, Compensation and Liability 

23 Act, 42 U.S.C. § 9601 et seq. (CERCLA) and the Oregon Superfund Statute, ORS 465.255 et 

24 seq., to recover alleged past and future costs to remediate contaminated soil and groundwater at 

25 Time Oil's Northwest Terminal property. 

26 
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1 On April 25, 2000, this Court granted a two-year stay of the case until May 1, 2002, to 

2 allow the parties to cooperate and share the costs necessary to complete a remedial investigation, 

3 risk assessment and feasibility study at the Northwest Terminal under an interim cost sharing 

4 agreement. 

5 For the past two years, the parties have worked together with the Department of 

6 Environmental Quality to investigate and determine an appropriate remedy for the Northwest 

7 Terminal. As reflected in joint status reports submitted to this Court, the parties have completed 

8 several phases of investigation and groundwater remediation at the Terminal. 

9 The parties are now moving forward with an extensive on-site groundwater investigation 

10 and groundwater interim action under DEQ oversight and are exploring options for a final 

11 remedy. The parties are also exploring alternatives for soil treatment and disposal. 

12 As discussed in the parties' status reports, Time Oil is one often parties that has signed 

13 an Administrative Order on Consent with EPA to undertake a remedial investigation and 

14 feasibility study of the Portland Harbor Superfund site. The Superfund work has not at this time 

15 affected the time frame for the parties' investigations and potential remedial actions at the 

16 Northwest Tenninal facility. 

17 Rather than continue to litigate over the parties respective shares of an unknown remedy, 

18 the parties wish to continue under their interim cost sharing agreement to complete the remedial 

19 investigation, risk assessment and feasibility study and to determine an appropriate remedy at the 

20 Northwest Terminal. The parties expect that, once a remedial action is approved by DEQ, the 

21 parties will be able to estimate future remedial action costs and hope to negotiate an 

22 apportionment of costs without further litigation. 

23 The interim cost sharing agreement requires the parties to negotiate in good faith to 

24 apportion costs of the DEQ approved remedial action and to mediate the apportionment issues if 

25 they are unable to reach an agreement on final allocation. lfthe mediation fails, if either party 

26 breaches the interim agreement, or if an irresolvable dispute regarding the appropriate remedial 
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1 action arises, either party is entitled to terminate the interim agreement and to move this Court to 

2 resume the action. 

3 The parties believe this to be the most efficient means of resolving this case and therefore 

4 request that the Court extend the stay of this action until May 1, 2004 or earlier motion by any 
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1 party to lift the stay. The parties propose to continue to submit a status report to the Court every 

2 four months, or more frequently ifthe Court so desires. 

3 Dated this 1;1' day of May, 2002. 

4 SCHWABE, WILLIAMSON & WYATT, P.C. 
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BY.~~ 
Patrici . Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

MILLER NASH LLP 

Br. ~n~ 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 

Page 4 - JOINT MOTION TO EXTEND STAY DEADLINE 
. SCHWABE, WIllIAMSON & WYATT, P.C. 

Attorneys at Law 
Pacwest Center, Suites 1600-1 BOO 

1211 S.W. Fifth Avenue 
Pcrtland, OR 97204-3795 
Telephone (503) 222-9981 

PDXl089360/108195/PMD/lOOO239.1 

BZT0104(e)013027 



1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the {~t day of May, 2002, I served the foregoing JOINT 

3 MOTION TO EXTEND STAY DEADLINE, on the following party at the following address: 

4 

5 

6 

Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 

7 by mailing to him a true and correct copy thereof, certified by me as such, placed in a sealed 

8 envelope addressed to him at the address set forth above, and deposited in the U.S. Post Office at 

9 Portland, Oregon, on said day with postage prepaid. 
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Patricia M. Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 
E-mail pdost@schwabe.com 
E-mail crath@schwabe.com 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

13 TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

14 Plaintiffs, FWTHJOINT STATUS REPORT 

15 vs. 

16 KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 

17 Delaware corporation, 

18 Defendants. 

19 

20 

21 

22 

23 

24 

25 

26 

Pursuant to the Court's April 25, 2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

Since September 2000, the parties have been operating an interim groundwater collection 

system. The system has been collecting and removing potentially contaminated groundwater 

using one horizontal and one vertical well, thereby containing potential groundwater 

contamination from migrating to adjacent properties or to the Willamette River. The parties 
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continued implementation of the groundwater interim action in the lower zone and as of January, 

2002, 1.32 million gallons of groundwater have been recovered, treated and discharged. The 

parties also continued quarterly groundwater monitoring. The parties received approval from 

EPA, Environment Canada and the British Columbia Ministry of the Environment for possible 

transport of contaminated soil for treatment and disposal at a permitted facility in British 

Columbia. 

Activities Scheduled 

The parties will continue implementation of the groundwater interim action in the lower 

zone and full-scale treatment and discharge to the Publicly Owned Treatment Works and will 

begin startup activities in the upper zone. The parties plan to submit a Soil Stockpile Remedial 

Action Plan to DEQ for review and may begin implementation of the plan if approved. 

Other Issues 

In the Third Joint Status Report, the parties reported that Time Oil was one of nine parties 

that has signed an Administrative Order on Consent (AOC) with EPA to undertake a remedial 

investigation and feasibility study of the Portland Harbor. The nine parties are currently 

developing a comprehensive plan to conduct the remedial investigation of the Harbor. The 

listing of the Portland Harbor as a Superfund site and the execution of the AOC have not at this 

time affected the time frame for the parties' investigations and potential remedial actions at the 

Northwest Terminal facility. 
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Unless the Court directs otherwise, the parties will submit a sixth joint status report by 

May 1,2002. 

Respectfully submitted this _(_ day of February, 2002. 

SCHWABE, WILLIAMSON & WYATT, P.e. 

BY:~~ 
FatriCiMDost, OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By. &;t1!:lrl. 
(312) 201-2000 
Of Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the I of February, 2002, I served the foregoing FIFTH -+,--
3 JOINT STATUS REPORT, on the following parties at the following addresses: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 
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1 Patricia M. Dost 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
E-mail pdost@schwabe.com 

5 OSB #90253 
Of Attorneys for Plaintiffs 

6 Time Oil Co. and Northwest Terminal Co. 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
13 corporation, and NORTHWEST 

TERMINAL CO., an Oregon corporation, 
14 

No. CV99-41-JE 

Plaintiffs, FOURTH JOINT STATUS REPORT 
15 

16 
vs. 

KOPPERS COMPANY, INC., a Delaware 
17 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
18 

19 
Defendants. 

20 Pursuant to the Court's Apri125, 2000 Order, the parties submit the following joint status 

21 report: 

22 Activities Completed 

23 Since September 2000, the parties have been operating an interim groundwater collection 

24 system. The system has been collecting and removing potentially contaminated groundwater 

25 using one horizontal and one vertical well, thereby containing potential groundwater 

26 contamination from migrating to adjacent properties or to the Willamette River. As of 
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1 October 2001, the system had recovered, treated and discharged approximately 4.65 million 

2 gallons of groundwater. The parties also completed several rounds of groundwater sampling, 

3 completed field work for the Phase II supplemental sampling and Phase III preliminary 

4 evaluation, and submitted the First Quarter 2001 Groundwater Report to DEQ. 

5 Activities Scheduled 

6 The parties have submitted to the Oregon Department of Environmental Quality a 

7 Feasibility Study report for approximately 4,000 tons of stockpiled soil, received approval of the 

8 report, and are completing preparation of the Soil Stockpile Remedial Action Plan. The parties 

9 are waiting to receive approval from EPA, Environment Canada and the British Columbia 

10 Ministry of the Environment to transport the soil for treatment and disposal at a permitted facility 

11 in British Columbia. The parties expect to receive approval from the agencies in the next 60 

12 days and to begin loading and transport following approval. 

13 The parties have also submitted a Phase III Remedial Investigation Work Plan and are 

14 awaiting DEQ approval. The parties will continue implementation ofthe groundwater interim 

15 action and full-scale treatment and discharge to the Publicly Owned Treatment Works. The 

16 parties also plan to submit the Second Quarter 2001 Groundwater Report and Second Quarter 

17 2001 Groundwater Interim Action Report to DEQ. 

18 Other Issues 

19 In the Third Joint Status Report, the parties reported that EPA and DEQ entered into a 

20 memorandum of agreement assigning responsibility for the upland sites within the Portland 

21 Harbor Superfund site to the DEQ. At the end of September, Time Oil was one of nine parties 

22 that signed an Administrative Order on Consent (AOC) with EPA to undertake a remedial 

23 investigation and feasibility study of the Portland Harbor. The listing of the Portland Harbor as a 

24 Superfund site and the execution of the AOC have not at this time affected the time frame for the 

25 parties' investigations and potential remedial actions at the Northwest Terminal facility. 

26 
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1 Unless the Court directs otherwise, the parties will submit a fifth joint status report by 

2 February 3,2002. 

3 Respectfully submitted this lsf day of November, 2001. 

4 SCHWABE, WILLIAMSON & WYATT,P.e. 
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BY:~~ 
Patnc . Dost, OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

MILLER NASH LLP 

By: DLo~~e~ 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 

SCHWABE. WILLIAMSON & WYATI, P.C. 
Attomeys at Law 

Pacwest Center, SoHes 1600-1800 
1211 S.w. Fifth Avenue 

Portland. OR 97204·3795 
Telephone (503/222-9981 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 1st of November, 2001, I served the foregoing FOURTH 

3 JOINT STATUS REPORT, on the following parties at the following addresses: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 
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1 Patricia M. Dost 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
E-mail pdost@schwabe.com 

5 OSB #90253 
Of Attorneys for Plaintiffs 

6 Time Oil Co. and Northwest Terminal Co. 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
13 corporation, and NORTHWEST 

TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

14 

15 

16 

Plaintiffs, THIRD JOINT STATUS REPORT 

vs. 

KOPPERS COMPANY, INC., a Delaware 
17 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
18 

19 
Defendants. 

20 Pursuant to the Court's April 25, 2000 Order, the parties submit the following joint status 

21 report: 

22 Activities Completed 

23 In September 2000, the parties began operation of an interim groundwater collection 

24 system. The system collects and removes potentially contaminated groundwater using one 

25 horizontal and one vertical well, thereby containing potential groundwater contamination from 

26 migrating to adjacent properties or to the Willamette River. As of March 31,2001, the system 
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1 had recovered, treated and discharged approximately 2.2 million gallons of groundwater. In 

2 addition, an unusually low water table this winter allowed the parties to recover 8.5 liters of 

3 product from one monitoring well at the site, thereby reducing the volume of source material 

4 available to contaminate groundwater at the site. 

5 Activities Scheduled 

6 The parties have submitted to the Oregon Department of Environmental Quality a plan 

7 for analysis of chemical, biological and physical parameters of soil from the site to evaluate the 

8 effectiveness and feasibility of biological treatment or other remedial actions to address 

9 contaminated soil. These studies will be completed as soon as they are approved by the Oregon 

10 DEQ. The parties are also developing a strategy for a sensitivity analysis to identify those 

11 chemicals at the site that most determine the magnitude of a potential risk the site may present to 

12 human health or the environment. Finally, further investigation of the site is planned for the late 

13 spring or early summer. 

14 Other Issues 

15 In the Second Joint Status Report, the parties reported the December 1, 2000 listing of the 

16 Willamette River at Portland Harbor on the National Priorities List. At that time, the EPA and 

17 the DEQ had not yet reached an agreement on how their overlapping authorities will be 

18 exercised at upland sites, such as Time Oil's Northwest Terminal, within the Portland Harbor 

19 NPL site. EPA and DEQ have now entered into a memorandum of agreement assigning 

20 responsibility for the upland sites to the DEQ. At this time, it does not appear that the NPL 

21 listing will affect the time frame for the parties' investigations and potential remedial actions at 

22 the Northwest Terminal facility. 

23 
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25 

26 

Page 2 - THIRD JOINT STATUS REPORT 

PDXl089360/108195IPMDI905418.1 

SCHWABE, WILLIAMSON & WYAn, P.C. 
Attorneys at Law 

Pacwat Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222·9981 

BZT0104(e)013038 



1 Unless the Court directs otherwise, the parties will submit a fourth joint status report by 

2 August 1,2001. 

3 Respectfully submitted this '1rJ day of May, 2001. 

4 SCHWABE, WILLIAMSON & WYATT, P.C. 
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By: 
Patricia M. Dost <-

OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

MILLER, NASH, WEINER, HAGER & 
CARLSEN, LLP 

By: n 0)~ 
Deallit:6.aine 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Attorneys for Defendant 

SCHWABE. WillIAMSON & WYAn, p.e. 
Attorneys at Law 

Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

Portland, OR 97204-3795 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 3r"~ of May, 2001, I served the foregoing THIRD JOINT 

STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
III S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Patricia M. Dost 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
E-mail pdost@schwabe.com 

5 OSB #90253 
Of Attorneys for Plaintiffs 

6 Time Oil Co. and Northwest Terminal Co. 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
13 corporation, and NORTHWEST 

TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

14 

15 

16 

Plaintiffs, SECOND JOINT STATUS REPORT 

vs. 

KOPPERS COMPANY, INC., a Delaware 
17 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
18 

19 
Defendants. 

20 Pursuant to the Court's April 25, 2000 Order, the parties submit the following joint status 

21 report: 

22 Activities Completed 

23 In September 2000, the parties began operation of an interim groundwater collection 

24 system. The system collects and removes potentially contaminated groundwater using one 

25 horizontal and one vertical well, thereby containing potential groundwater contamination from 

26 migrating to adjacent properties or to the Willamette River. As of November 30, 2000, the 
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1 system had recovered 765,000 gallons of groundwater, and over 500,000 gallons had been 

2 treated and discharged. In addition, an unusually low water table has allowed the parties to 

3 recover approximately four gallons of product from one monitoring well at the site, thereby 

4 reducing the volume of source material available to contaminate groundwater at the site. 

5 Activities Scheduled 

6 The parties are completing development of a work plan for pilot testing to evaluate the 

7 effectiveness and feasibility of several remedial action technologies to address contaminated soil. 

8 The parties expect to submit this work plan to the Oregon Department of Environmental Quality 

9 in January 2001. The parties also are developing a strategy for a sensitivity analysis to identify 

10 those chemicals at the site that most detennine the magnitude of the potential risk the site may 

11 present to human health or the environment. Finally, further investigation of the site is planned 

12 for the spring. 

13 Other Issues 

14 On December 1,2000, the Federal Environmental Protection Agency listed the 

15 Willamette River at Portland Harbor on the National Priorities List. Time Oil's Northwest 

16 Tenninal is within the Portland Harbor study area. The EPA and the DEQ have not yet reached 

17 agreement on how their overlapping authorities will be exercised at upland sites within the 

18 Portland Harbor NPL site. At this time, it is unclear whether or how the NPL listing will affect 

19 the parties' investigations and potential remedial actions at the Northwest Tenninal facility. 

20 

21 

22 

23 

24 

25 

26 
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1 Unless the Court directs otherwise, the parties will submit a third joint status report by 

2 April 30, 2001. 

3 Respectfully submitted this 1:jday of December, 2000. 

4 SCHWABE, WILLIAMSON & WYATT, P.e. 
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(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

MILLER, NASH, WEINER, HAGER & 
CARLSEN, LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: L1Ji~ 
(312) 201-2000 
Of Attorneys for Defendant 

SCHWABE. WILLIAMSON & WYAno P.C. 
Attomeys at Law 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the A day of December, 2000, I served the foregoing 

3 JOINT STATUS REPORT, on the following parties at the following addresses: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 
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Patricia M. Dost 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

-+ Fax (503) 796-2900 
E-mail pdost.~sch\vabe.com 

"' OSB #90253 
Of .-\ttomevs for Plaintiffs Time Oil Co. and ~orthwest 

6 Terminal Co. 

7 
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9 

10 
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12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
13 corporation, and NORTHWEST 

TERMINAL CO., an Oregon corporation, 
14 

15 

16 
vs. 

Plaintiffs, 

KOPPERS COMPANY, INC., a Delaware 
17 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
18 

19 
Defendants. 

JOINT STATUS REPORT 

No. CV99-41-JE 

20 Pursuant to the Court's April 25, 2000 Order, the parties submit the following joint status 

21 report: 

22 Activities Completed 

23 On April 6, 2000, Time Oil Co. ("Time Oil") submitted to the Oregon Department of 

24 Environmental Quality ("DEQ") the report of its investigation into the nature and extent of 

25 apparent pentachlorophenol contamination associated with the former wood preservative 

26 formulating operation at Time Oil's Northwest Terminal. DEQ provided written comments on 
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1 this report, identifying areas where DEQ believes additional investigation is warranted, 

2 requesting further information about current and likely future land and water uses in the vicinity 

3 of the Northwest Terminal, and suggesting items to be covered in the forthcoming risk 

.:j. assessment. On July 21. Time Oil and Beazer East. Inc. met \vith the DEQ to discuss these 

:; comments. future phases of work. and potential deanup levels. The meeting was productive, and 

6 the parties and DEQ are in substantial agreement on technical issues relevant to the next phases 

7 of work. 

8 The parties also have designed an interim groundwater collection system. The intent of 

9 this system is to collect and remove potentially contaminated groundwater using one horizontal 

10 and one vertical well, thereby containing potential groundwater contamination from migrating to 

11 adjacent properties or to the Willamette River. Construction of the interim action is substantially 

12 complete, and, subject to DEQ's approval, the system is expected to be in operation in 

13 September 2000. 

14 Activities Scheduled 

15 The parties intend to develop a work plan this fall for pilot tests to evaluate the 

16 effectiveness and feasibility of several remedial action technologies to address contaminated soil. 

17 Pending DEQ approval, the parties expect to complete these treatability tests this winter. The 

18 parties also expect to complete a sensitivity analysis to identify those chemicals at the site that 

19 most determine the magnitude of the potential risk the site presents to human health or the 

20 environment. Further investigation is planned for the late fall, and, as stated above, the interim 

21 groundwater collection system is expected to begin operation in September. 

22 

23 

24 

25 

26 
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Unless the Court directs otherwise, the parties will submit a second joint status report by 

December 27,2000. 

Respectfully submitted this 13.day of August, 2000. 

SCHWABE, WILLlALvfSON & WYATT. P.e. 

By: 
P~.Dost 
OSB #90253 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH WEINER HAGER &CARLSON, 
LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503)224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: ~o~** 
(312) 201-2000 
Of Attorneys for Defendant 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 23rd day of August, 2000, I served the foregoing 

3 JOINT STATUS REPORT, on the following parties at the following addresses: 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChaine 
Jerrv B. Hodson 
:'vIilier ~ash Weiner Hager & Carlson. LLP 
3500 C.S. Bancorp TO\;ver . 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
\Vildman. Harrold. Allen & Dixon 
225 West W-acker Drive 
Chicago. IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 
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1 Patricia M. Dost OSB # 90253 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
E-mail pdost@schwabe.com 

5 

6 

7 

8 

9 

Of Attorneys for Plaintiffs Time Oil Co. and Northwest 
Terminal Co. 

10 

11 

12 

13 

14 

15 

16 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

17 

18 

19 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
20 corporation, and NORTHWEST 

TERMINAL CO., an Oregon 
21 Corporation, 

JOINT MOTION TO STAY 

No. CV99-41-JE 

22' Plaintiffs, Pursuant to Fed. R. Civ. P. 16 
REQUEST FOR ORAL ARGUMENT 

23 vs. 

24 KOPPERS COMPANY, INC., a 
Delaware corporation, and BEAZER 

25 EAST, INC., a Delaware corporation, 

26 Defendants. 
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1 MOTION 

2 The parties move the Court to suspend discovery deadlines, pre-trial deadlines and trial in 

3 this action. The parties have reached an interim settlement in which they have agreed to share 

4 certain costs and to work together to investigate the nature and extent of the alleged 

5 contamination at plaintiffs' property which is the subject of this lawsuit. Based on this 

6 investigation, the parties expect to be able to jointly propose to the Oregon Department of 

7 Environmental Quality ("DEQ"), an appropriate remedial action for the property. 

8 The parties intend that by working together to identify a proposed remedial action, they 

9 will be able to place themselves into a position whereby they are able to negotiate a fmal 

10 settlement in this case which apportions between the plaintiffs and the defendants all of the costs 

11 associated with the investigation and the costs, if any, of the remedial action. The parties expect 

12 to complete the investigation and to complete their negotiations with the DEQ within two years. 

13 The parties therefore jointly move the court to suspend this action until the earlier of (1) May 1, 

14 2002 or (2) the receipt by the court of a motion by either party to reinstate the case because of 

15 termination of the parties' interim cost sharing agreement. 

16 This motion is based upon the memorandum in support submitted herewith. 

17 Dated this '}.,\ day of April, 2000. 

18 SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patrici:Dost 
OSB #90253 
(503) 222-9981 
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25 

Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

26 
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1 Patricia M. Dost OSB #90253 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
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E-mail pdost@.schwabe.com 

Of Attorneys for Plaintiffs Time Oil Co. and Northwest 
Terminal Co. 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

20 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

21 TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

22 Plaintiffs, MEMORANDUM IN SUPPORT OF 
MOTION TO STAY 

23 vs. 

24 KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 

25 Delaware corporation, 

26 Defendants. 
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1 Plaintiffs, Time Oil Co. ("Time Oil") and Northwest Terminal Co. (collectively, 

2 "Plaintiffs"), brought this contribution action under the Comprehensive Environmental 

3 Response, Compensation and Liability Act, 42 U.S.C. § 9601 et seq. ("CERCLA") and the 

4 Oregon Superfund statute, O.R.S. 465.225 et seq., to recover alleged past costs and projected 

5 future costs to remediate allegedly contaminated soil and ground water at Plaintiffs' Portland 

6 bulk fuel storage facility, known as the Northwest Terminal. Time Oil has been working with 

7 the Oregon Department of Environmental Quality ("DEQ") for several years to investigate the 

8 nature and extent of the same alleged contamination at this facility and to take interim actions 

9 which DEQ contends are necessary to protect human health and the environment. Based on this 

10 experience, Time Oil is aware that DEQ will not approve (or, even discuss) a final remedial 

11 action for the Northwest Terminal until after the investigation, human health and ecological risk 

12 assessments, and feasibility studies are complete. See, OAR 340-122-090. Future costs to clean 

13 up the Northwest Terminal, therefore, cannot be estimated to a reasonable degree of certainty at 

14 this time. 

15 Rather than to continue to litigate over their respective "shares" of an as yet unchosen 

16 remedy, the parties have reached an interim agreement to cooperate and share the costs necessary 

17 to complete the remedial investigation, risk assessments and feasibility study at the Northwest 

18 Terminal. Pursuant to the interim agreement, the parties will work together to collect 

19 information necessary to determine what they believe to be an appropriate remedy for the 

20 Northwest Terminal, and will attempt to negotiate approval of the proposed remedy with DEQ. 

21 The parties expect that, once a remedial action is approved by DEQ. the parties will be able to 

22 estimate future remedial costs with greater certainty. At that point, the parties hope to be able to 

23 negotiate an apportionment of those costs without further litigation. The parties expect that all of 

24 this work (completion of the on-site work investigation and negotiation of the proposed remedial 

25 action) can be completed within approximately two years. 

26 The interim agreement requires the parties to negotiate in good faith in an attempt to 
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apportion costs of the DEQ-approved remedial action and to mediate the apportionment issue if 

they are unable to reach an agreement on a final allocation. If the mediation fails, if either party 

breaches the interim agreement, or if an irresolvable dispute regarding the appropriate remedial 

action arises, either party is entitled to terminate the interim agreement and to move this Court to 

resume the litigation. 

The parties believe this to be the most efficient means of resolving this case. The parties 

therefore request that the Court stay further proceedings in this action until May 1, 2002 or 

earlier motion by any party to lift the stay. The parties propose to submit a status report to the 

Court on or before April 30, 2002, or more frequently if the Court so desires. 

Dated this 1L day of April, 2000. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By. ~pk 
OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs Time Oil and 
Northwest Terminal Co. 

Mll.LER NASH WEINER HAGER & CARLSON, 
LLP 

By. rDi?*kr 
Jerry B. Hodson 
(503) 224-5858 
Of Co-Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: ~m-1 ~ AIlthOIlY. Hopp 
(312) 201-2000 
Of Co-Attorneys for Defendants 
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1 

2 

CERTIFICATE OF SERVICE 

I hereby certify that on April Z \ , 2000, I served the foregoing 

3 MEMORANDUM IN SUPPORT OF MOTION TO STAY on the following parties at the 

4 following addresses: 

5 

6 

7 

8 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
III SW Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 

9 by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

10 envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

11 Office at Portland, Oregon on said day with postage prepaid. 

12 
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1 P A TRlCIA M. DOST, OSB # 90253 
JAY T. WALDRON, OSB # 74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (503) 796-2900 

5 Email addresspdost@schwabe.com 

6 Of Attorneys for Plaintiffs 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRlCT COURT 

FOR THE DISTRlCT OF OREGON 

13 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation, 

No. CV99-41-JE 

15 

16 

17 

Plaintiffs, 
PLAINTIFFS' UNOPPOSED MOTION TO 
EXTEND PRETRlAL AND DISCOVERY 
DEADLINES 

vs. 

KOPPERS COMPANY, INC., a 
18 Delaware corporation, and BEAZER 

EAST, INC., a Delaware corporation, 
19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

Plaintiffs move the Court to extend the discovery, dispositive motion, and pretrial order 

deadlines. Defendants Koppers Company, Inc. and Beazer East, Inc. do not oppose this motion. 

The parties have reached an interim settlement agreement in this environmental 

contribution case and expect to submit the agreement to the court within the next thirty days. In 

the meantime, plaintiffs move for an order extending the discovery deadline to April 13, 2000, 

the dispositive motion deadline to June 9, 2000, and the pretrial order deadline to July 14,2000. 

Page 1 PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
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SCHWABE. WILLIAMSON & W'fATT. P.C. 
Attomeyl at Law 

Pac:west Center. Suit •• 1600-1aoo 
1211 SW. Fifth Avenue 

Portland. OR 97204-3795 
TelephOne (503) 222·9981 
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Plaintiffs are not requesting a change to the deadline for exchange of expert witness statements, 

2 which is currently set at May 11, 2000. 

3 Dated: March 15, 2000. 

4 SCHWABE, WILLIAMSON & WYATI, P.C. 
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BY:~ 
OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 

PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
PRETRIAL AND DISCOVERY DEADLINES 

SCHWABE, WlUIAMSON& WYATT, PC. 
Attorneys at Law 

Pacwest Center, Suiletl600-1800 
1211 SW. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222·9981 

BZT0104(e)013059 



1 CERTIFICATE OF SERVICE 

2 I hereby certify that on March 15,2000, I served the foregoing PLAINTIFFS 

3 UNOPPOSED MOTION TO EXTEND PRETRIAL AND DISCOVERY DEADLINES on the 

4 following parties via U.S. mail, postage prepaid, at the following addresses: 

5 Dean D. DeChaine 
Jerry B. Hodson 

6 Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 

7 111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
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Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

Patricia M. Dost 

SCHWABE. WILLIAMSON & WYATT, P.C. 
Attorneys at Law 

Pac:west Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

Portland, Oregon 97204-3795 
TelephOne (503) 222·9981 
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PATRICIA M. DOST. OSB '# 90253 
JAY T. WALDRON, OSB # 74331 . 
SCHWABE, wu,LIAMSON &: WYATT, P.C. 
Pacwest Center, Suites 1600-1800 . 
1211 S.W. Fifth Avenue' 

RECEIVED 

MAR 1 5 2000 

10 

11 

12 

Portland, OR 97204-3795 
Telephone (503) 222·9981 
Facsimile (503) 796~2900 
Email addresspdost@schwabe.com 

Of Attorneys for Plaint.iffs 

IN TIlE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

MILLER, NASH. WiENER 
HAGER & CARLSEN ' 

13 TIME On.. CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation, 

No. CV99-41-JE 

PLAINTIFFS' UNOPPOSED MOTION TO 
EXTEND PRETRIAL AND DISCOVERY 
DEADLINES 

15 

16 

17 

Plaintiffs, 

vs. 

KOPPERS COMPANY, INC., a 
18 Delaware corporation, and BEAZER 

EAST, INC., a Delaware corporation, 
19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

Plaintiffs move the <:;ourt to extend the discovery, dispositive motion, and pretrial order 

deadlines. Defendants Koppers Company, Inc. and Beazer East, Inc. do not oppose this motion. 

The parties have reached an interim settlement agreement in this environmental 

contribution case and expect to subIllit the agreement to the court within the next thirty days. In 

the meantime, plaintiffs move for an order extending the discovery deadline to April 13, 2000, 
, 

the dispositive motion deadline to June 9, 2000, and the pretrial order deadline to July 14, 2000. 
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1 Plaintiffs are not requesting a change to the deadline for exchange of expert witness statements, 

2 which is currently set at May 11,2000. 

3 Dated: March 14, 2000. 
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(503) 222-9981 
Of Attorneys for Plaintiffs 

PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
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1 PATRICIA M. DOST, OSB # 90253 
JAY T. WALDRON, OSB # 74331 

2 SCHWABE. wn.LIAMSON & WY AIT, P.C. 
Pacwest Cetner, Suites 1600 .. 1800 

3 1211 S.W. Fifth Avenue . 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
F~o(503)796-2900 

S Email address pdOS1@sehwabe.coll1 

6 Of Attorneys for Plaintiff!) 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

17 

TIME OIL CO., a Wuhington 
corporation, and NORTHWEST 
TERMINAL CO., aD OregOD 
corporation, 

Plaintiffs, 

vs. 

KOPPERSCOMPk~,INC. a 
18 Delaware corporation, and BEAZER 

EAST, INC., I Delaware col'pOl'3tion. 
19 

Defendants. 

CERTIFICATE OF SERVICE 
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RECEIVED 

MAR 172000 

MILLER, NASH, WiENER 
HAGER & CARLSEN • 

No. CV99-41-JE 

21 I bereby ce11it)' that on Marcb 14, 2000, I served PLAINTIFFS UNOPPOSED MOTION 

22 TO EXTEND PRETRIAL Al'iD DISCOVERY DEADLINES on the following patty via U.S. 
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26 
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mail, postage prepaid, at the following address: 

Dean D. DeCbaine 
Jerry B. Hodson 
Millet Nash WemerHager & Carlson, LLP 
3500 U.S. Bancorp Tower 
Portiand,Cttegon 97204-3699 

SCHWABE, WILLIAMSON & WYATT,p.e. 

By: 
PS1rlcla 
aSB #90253 
(503) 222-9981 
Of Attorneys for plaintiffs 

PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
PRETRIAL AND DISCOVERY DEADLINES 

P.04 

PO~6OI1()81~1217.1 
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---:rrro.LQ~---~~.A--~~~-~P;;XHdi~ii)---------------------------------------
l~~-~JAmon-~-~£~-4A1J!--------
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o Termination date ---------;----~--------------------i..:' 19 -------. 
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o Was served ____________ -&.'1_. , 19 , 
o Attorney fees awarded $ _________________ 0 Costs awarded at $ --____________________ _ 

o Motion allowed 0 Motion denied 
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-------------------------------(j'~/D.jjijiyicieiki 
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UNITED STATES DJSTRICf COURT 

DISTRICT OF OREGON 

CIVIL MINUtES 

Case No.: CV 99-41-IE 

Case Title: TIME OlL CO., et al. v. KOPPERS CO. INC .. et aI. 

Presic:Un& Judee: John Jelderks 

COIU't Reponer: 

Date of Proceed.in&: December 13, 1999 

Counroom Deputy: Gary Magnuson 
T ...... : (!OJ) ~ • PaaIIaQc (503) 326-1010 

E .... IIJIII'f_ .... ....occt_..,.. 
. __ . _ TaRe~cK. 

PLAINTIFF'S COUNSEL DEFENDANT'S COUNSEL 

DOCKET ENTRY: 

RECORD OF ORDER: GRANTING plaintiffs· UNOPPOSED MonON TO EXTEND PRETRIAL AND 
DISCOVERY DEADLINES [ "2>:' ]. filed 12113/99. as follows: 

.IOiscovcry deadline (re)set to 3113/00, 
JPretrial Order dea.cDme (re)sec to S/ll/OO, 
.fDispositive motions. if any. due 3113/00, 

.. -. --tExcba:lge of-Expert Winless Staremems ~re).encf"/ll/oo: 

DOCVMENT NO:.2tt 

BZT0104(e)013066 
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1 PATRICIA M. DOST. OSB # 90253 
JAYT. WALDRON, OSB #74331 

2 SCHWABE. WILLIAMSON & WYAIT.P.C. 

RECEIVED 

DEC 141999 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (S03) 796-2900 

5 Internet e-mail addresspmd@schwabe.com 

6 Of Attorneys for Plaintiffs 

7 

8 

9 

10 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a wasM= 
corporation, and NOR T 

MILLER. NASH, WIENER, 
HAGER & CARLSEN 

No. CV99-41-JE 

11 

12 

13 

14 

15 

16 

17 

TERMINAL CO.t an Orelon 
corporation. 

Plaint:l.ffs, 
PLA.IN'TWFS UNOPPOSED MOTION TO 
EXTEND PRETRIAL AND DISCOVERY 
DEADLINES . 

vs. 

KOPPERS COMPANY, INC., a 
18 Delaware corpol'ation, and BEAZER 

EAST, INC., a Delaware corporatioD. 
19-' . 

Defendants. 
20 

21 Plaintiffs move the Court to extend the pretrial and discovery deadline and the pretrial 

22 order deadline. Defendants Koppers Company. Inc. and Beazer East, Inc. do not oppose this 

23 motion. 

24 The parties are conducting detailed and productive settlement neiotiations and are in the 

25 early stai~ of mctcnsive document discovery in this enviroDIIlcntal contribution case. Plaintiffs 

26 

Page 1 PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
PRETRIAL AND DISCOVERY DEADLINES 
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1 move for an order extending the pretrial and discovery deadlines to March 13, 2000 and the 

2 pretrial order deadline to May 11. 2000. 

3 Dated: December 13.1999. 

4 SCHWABE,·wn.LIAMSON & WYATI, P.C. 
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BY.~· 
OSB#90253 
[503] 222-9981' -
Of Attorneys for PlaintiffS 

PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
PRETRIAL AND DISCOVERY DEADLINES 

PDXlOa9360110119S~63190.1 
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1 gI\TIFJCATE OF SERVICE 

2 I hereby certify that on December 13, 1999, I served the foregoing PLAINTIFFS 

3 UNOPPOSED MOTION TO EXTEND PRETRIAL AND DISCOVERY DEADLINES on the 

4 following parties via U.S. mail, postage prepaid, at the following addresses: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChainc 
Jerry B. Hodson 
MiUerNash Wei.ner Hager & Carlson. LLP 
3500 U.S. Bancozp TO'Wer 
111 SW Fifth Avenue 
Portland, Oreion 97204-3699 

Page 1 - CERTIFICATE OF SERVICE 
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Anthony G. Hopp 
Wlldman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago. IL 60606 

Patricia M Dost 
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1 PATRICIA M. DOST, OSB # 90253 
JAY T. WALDRON, OSB # 74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (503) 796-2900 

5 Internet e-mail addresspmd@schwabe.com 

6 Of Attorneys for Plaintiffs 
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12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation , 

No. CV99-41-JE 

15 

16 

17 

Plaintiffs, 
PLAINTIFFS UNOPPOSED MOTION TO 
EXTEND PRETRIAL AND DISCOVERY 
DEADLINES 

vs. 

KOPPERS COMPANY, INC., a 
18 Delaware corporation, and BEAZER 

EAST, INC., a Delaware corporation, 
19 

20 
Defendants. 

21 Plaintiffs move the Court to extend the pretrial and discovery deadline and the pretrial 

22 order deadline. Defendants Koppers Company, Inc. and Beazer East, Inc. do not oppose this 

23 motion. 

24 The parties are conducting detailed and productive settlement negotiations and are in the 

25 early stages of extensive document discovery in this environmental contribution case. Plaintiffs 

26 

Page 1 PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
PRETRIAL AND DISCOVERY DEADLINES 

PDXl089360/108 1951CRAl763 190.1 

SCHWABE, WIllIAMSON & WYATT, P.C. 
Attomeys at Law 

Pacwest Center, Suites 1600-1800 
1211 S.w. FiflhAvl!null 

Portland, OR 97204-3795 
Telephone (503) 222-9981 
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1 move for an order extending the pretrial and discovery deadlines to March 13, 2000 and the 

2 pretrial order deadline to May 11,2000. 

3 Dated: December 13, 1999. 

4 SCHW ABE,WILLIAMSON & WYATT, P.C. 
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OSB #90253 
[503] 222-9981 
Of Attorneys for Plaintiffs 

PLAINTIFFS UNOPPOSED MOTION TO EXTEND 
PRETRlAL AND DISCOVERY DEADLINES 

PDXl089360/10819SICRN763 190. 1 

SCHWABE, WIllIAMSON & WYATT, P.C. 
Attorneys at Law 

Pacwasl Canter, Suilesl600-1800 
1211 S.w. F"lfIhAvenue 

Portland, OR 97204-3795 
Telephone (503) 222·9961 

BZT0104(e)013071 



1 CERTIFICATE OF SERVICE 

2 I hereby certify that on December 13, 1999, I served the foregoing PLAINTIFFS 

3 UNOPPOSED MOTION TO EXTEND PRETRIAL AND DISCOVERY DEADLINES on the 

4 following parties via U.S. mail, postage prepaid, at the following addresses: 

5 Dean D. DeChaine 
Jerry B. Hodson 

6 Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 

7 111 SW Fifth Avenue 
Portland, Oregon 97204-3699 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 1 - CERTIFICATE OF SERVICE 
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Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 

Patricia M. Dost 

SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys at Law 

Pacwest Center. Suites 1600-1800 
1211 S.w. Fifth Avenue 

Portland, Oragon 97204-3795 
Telephone (503) 222·9981 

BZT0104(e)013072 
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UNITED STATES DISTRICT COURT 
DISTRICT OF OREGON 

CIVIL MINUTES 

Case No.: CV 99-4I-JE 

Case Title: TIME On.. co .. ct aI. y. KoppERS CO. INC., e[ at 

Presiding Judge: John Je1derks 

Court Reporter: 

Date of Proceeding: September 13, 1999 

C01J.11room Deputy: Gary Ma&mJ.SOn 
nt.pIIIIaaI (5113) 3U4OIJ • 1'''-''': <I"> 3Zf.I01. 

&.all: P'7_ ...... , •• .., • ....,..&V"' 
Tape No: 

PLAINTIFF'S COUNSEL DEFENDANT'S COUNSEL 

DOCKET ENTRY: 

RECORD OF ORDER.: GRANTING Plain%ifrs UNOPPOSED MOTION TO EXTEND PRETRIAL AND 
DISCOVERY DEADLINES [~..f]. filed 9/13/99. as follows: 

Discovery deadline reset 12113199. 
Pretrial Order deadline reset to 2111/00. 
Exchange of &pen Wlmeaa StatcmCoas due 2111/00. 

cc: { } AlI counsel 
{ } Chambers 

KC 

DOCUMENT NO: J I 
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1 PATRICIA M. DOST, OSB # 90253 
JAY T. WALDRON, OSB # 74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (503) 796-2900 

5 Internet e-mail addresspmd@schwabe.com 

6 Of Attorneys for Plaintiffs 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation , 

No. CV99-41-JE 

15 

16 

17 

Plaintiffs, 
PLAlNTIFF.S UNOPPOSED MOTION TO 
EXTEND PRETRIAL AND DISCOVERY 
DEADLINES 

vs. 

KOPPERS COMPANY, INC., a 
18 Delaware corporation, and BEAZER 

EAST, INC., a Delaware corporation, 
19 

20 
Defendants. 

21 Plaintiffs move the Court to extend the pretrial and discovery deadline and the pretrial 

22 order deadline. Plaintiffs have attempted to contact Defendants' counsel regarding this motion, 

23 and to my knowledge Defendants Koppers Company, Inc. and Beazer East, Inc. do not oppose 

24 this motion. 

25 The parties are currently conducting settlement negotiations and are in the early stages of 

26 extensive document discovery in this environmental contribution case. Plaintiffs move for an 

Page 1 - PLAINTIFFS UNOPPPOSED MOTION TO EXTEND 
PRETRIAL AND DISCOVERY DEADLINES 

PDXl089360/10819S/CRAI734173,1 

SCHWABE. WILLIAMSON & WYATT. p,e, 
AHomeys at Law 

PacwesI Center. Suites 1600·1800 
1211 SW, Fifth Avenue 

Portland. OR 97204-3795 
Telephone (503) 222·9981 

BZT01 04(e)01307 4 



1 order extending the pretrial and discovery deadlines to December 13, 1999 and the pretrial order 

2 deadline to February 11, 1999. 

3 Dated: September 13, 1999. 

4 SCHWABE, WILLIAMSON & WYATT, P.C. 
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By: 
Cheryl A. R~th 
OSB #98328 
[503] 222-9981 
Of Attorneys for Plaintiffs 
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SCHWABE. WILLIAMSON & WYATT. p.e. 
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PacwesI Center. Su~es 1600-1800 
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Telephone (503) 222-9981 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on September 13, 1999, I served the foregoing PLAINTIFFS 

3 UNOPPOSED MOTION TO EXTEND PRETRIAL AND DISCOVERY DEADLINES on the 

4 following parties via U.S. mail, postage prepaid, at the following addresses: 

5 Dean D. DeChaine 
Jerry B. Hodson 

6 Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 

7 111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
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Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,IL 60606 

Cheryl A. Rath 

SCHWABE. WILLIAMSON & WYATT. P.C. 
Allomeys at Law 

Pacwest Center. Suites 1600-1800 
1211 S.W. Fifth Avenue 

Portland. Oregon 97204-3795 
Telephone (503) 222·9981 
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UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., et a1. 
Plaintiff(s), 

v. eMl Case No: CV99-41-JE 

KOPPERS COMPANY, INC., 

Derendant(I). 

CONSENT TO JURISDICl'ION BY A 
UNITED STATES MAGIS1'RA'rE JUDGE 

AND DESIGNATION OF NORMAL APPEAL ROUTE 

Pursuant to Fed.LClv.P. 73(b). tile uodeniped party Of parties to dac ~ civil 
matter bereby consent to bavc a United States Maaistrate Judge MOdnct any and all proceedings in the 
casc. includiq aial. aDd order the entry of final judgment. 

In aa:ordaDce with Fed.R.Civ.P. 73(e). the filiDg party also confirms that ally appeal from a 
judgmeM or tiDal order eubnd by a Magistrarc ludp shall proceed m the DOmW appeal ronte d.itectly 
to the UDited States Court of Appeals for the N"JDth Circult. 

DATED this z.g 

(Sipature) 

(Typed. Name) 

day Of...,(j_ ..... I.L.-~ ________ • 19 99 

~~).,l~ 
JeTTy B. Hodapn Bar m No: 872 S 6 

Beazer East. Inc., formerly known a& 
(R.epresentins) KopperS Company. Inc:. 

(F1rm Name) . Miller! N.8h, Wiener! Hager & Carlsen 

(M.aIlinIAddI'ess) Su:ite 3500, III SAW. Pifth Avenue 

Portland~ Oregon 97204 

(Telephouc Num.beI') 'SOl) 2.24-5858 

cc: Counsel of Rec:onl 

III 002 
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1 I hereby certifY that I served the foregoing consent to jurisdiction by a United 

2 States Magistrate Judge and designation ofnonnal appeal route on: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

Ms. Patricia M. Dost 
Mr. JayT. Waldron 
Schwabe, Williamson & Wyatt, p.e. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Po~ Oregon 97204-3795 
Fax No. (S03) 796-2900 

Attorn~ for Plaintiffs 
Time Oil Co. and Northwest 

Terminal Co. 

by the following indicated method or methods: 

o 

o 

o 

by faxing full, true, and correct copies thcreofto the attomeys at the fax numbClS 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed. according to the attached 
confirmation reports. 

by mailing full. true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United. States Postal 
Service at Portland, Oregon. on the date set forth below. 

by sending full, true and correct copies thereof via overni&ht courier in sealed, 
prepaid envelopes, addressed to the attomeys as shown above, the last-known 
office addresses ofthc attorneys. on the date set forth below. 

by causing full, true and correct copies thcrcofto be hand-deHvered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this~dayof]une, 1999. 

Page 1 of 1 - Certificate of Service 
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IN THE UNITED STATES 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a washington 
corporation, and NORTHWEST 
TERMINAL CO. I an Oregon 
corporation, 

Plaintiffs, 

vs. 

KOPpgRS COMPANY, INC., a 
Delaware corporation, and 
BEAZER ~ST, INC., a Delaware 
corporation, 

Defendants. 

) 
) 
) 
) 
) 
) Civil No. 99-41-JE 
) 
) OPINION AND ORDBR 
) 
) 
) 
) 
) 
) 
) 

--------------------------~) 
Patricia M. Dost 
Jay T. waldron 
Schwabe, Williamson & Wyatt 
1211 S.W. Fifth Avenue 
Suites 1600-1800 
Portland, Oregon 97204 

Attorneys ~or plaintiffS 

Dean D. DeCha;ne 
22 Jerry B. Hodson 

Miller, Nash, Wiener, Hager & Carlsen 
23 111 S.W. Fifth Avenue 

Suite 3500 
24 portland, Oregon 97204 

Attorneys for defendant Beazer East, Inc. 

I(j 002 

26 

27 

28 

Magistrate Judge Jelderks filed his Pindings and 

Recommendation on May 5, 1999. The matter is now before me 

- OPINION AND ORDER 
1 
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1 pursuant to 28 U.S.C. § 636(b) (1) (A) and Rule 72(b) of the 

2 Federal Rules of civil Prooedure. Section 636(b) (1) (A) authorizes 

3 a magistrate to hear and determine any pretrial matter pending 

4 before the court exoept certain speoified "dispositive" motions. 

5 United States y. Raddatz, 441 U.S. 670, 673 (1980). Revie~ by the 

6 district oourt of the magistrate's determination of dispositive 

7 motions not excepted under § 636(b) (1) (A) is de novo. Id-; 2ban 

8 v NMB Hospitals, Inc_, 929 F.2d 1404, 1414 (9th cir. 199~). 

9 Plaintiffs have filed a timely objection to Magistrate 

10 Jelderks' Findings and Reoommendation that the defendants' motion 

11 to dismiss the firat, second, third. fourth, seventh and eighth 

12 claims be granted. Plaintiffs obj ect to the portion of the 

13 

.. 14 

Findings and Recommendation ~hich deals with the motion to 

dismiss the first and second claims for relief, asserted· under 

15 the comprehensive Environmental Response, Compensation and 

16 Liability Act (wCERCLA'') 42 U.S.C. !i§ 9601.-9675. 

17 Magistrate Judge Jelderks conoluded that plaintiffs' claim 
.' . 

18 for contribution tor natural resource damages under 42 U.S.C. § 

19 9613(f) (1.) was not viable because the statute provides for such 

20 a oontribution claim "during or following any civil action under 

21 section 9606 ot this title or lUlder section 9607 (a) of thiEl 

22 title." FiDdings and Recommendation, p. 7. Since plaintiffs have 

23 brought no action for abatement ot contamination under § 9606, 

24 and since neither the federal government, a state government nor 

25 an Indian tribe has brought an action under § 9607 (a) to reoover 

26 for natural resources damages, Magistrate Judge Jelderks could 

27 find nno statutory basis for asserting a contribution claim to 

28 
- OPINION AND ORDER 

2 
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1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

1.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

recover for natural resource damages at this time." Id. 

Plaintiffs contend that Judge Jelderks misconstrued § 

9613(f) (1) because he failed to consider the last sentence of 

that ~ection. section 9613(£) (1) provides, in its entirety: 

Any person may seek contribution from any other person 
who is liable or potentially liable under section 
107(a) [42 U.S.C. § 9607(a)], during or following any 
civil action under section 106 [42 U.S.C. § 9606] or 
under section 107(a) (42 U.S.C. § 9607(a).1 Such claims 
shall be brought in accordance with this section and 
the Federal Rules of Civil Procedure, and shall be 
governed by Federal law. In resolving contribution 
claims I the court may allocate response costs among 
liable parties using such equitable factors as the 
court determines are appropriate, Nothj Dg 1n this 
subsection shall diminish the ~ght of an~ person to 
brjng an action for contrjbution jn the absence Of a 
ciy:i 1 actipn nnder section 106 or sect:lon 107 [42 
U,S C S 960~ or 9607]. 

(Emphasis added). Plaintitts.argue thae courts regularly construe 

CERCLA to allow S 9613 contribution claims in the ab~ence of a 

pending or completed § 9606 or § 9607 action, 

The language of S 9613(f) (~) pro~des that any person may 

seek contribution ~rom any other person "who is liable or 

potent.ially liable II under § 9607 (a). Section 9607 (a) provides 

that certain persons and entities are liable for: 

(A) all costs of removal or remedial action incurred by 
the united States Government or a state or an Indian 
tribe not inconsistent with the national contingency 
plan; . 
(B) any other necessary costs of response ~ncurred by 
any other person consistent with the national 
contingency plan} 
(C) damages tor injury to, destruction of, or loss of 
natural resources, 1ncluding the reasonable costs of 
assessing such injury, destruction, or loss resulting 
rom such a release; and 
(D) the costs ot any health assessment or health 
effects study, •• 

Since plaintitfs seek contribution under· (Cl. for damages to 

- OPINION AND ORDER 
3 
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1 natural resources, this provision appears to conter upon 

2 plaintiffs-the right to seek contribution :from anyone IIliable or 

3 potentially liable II tor any of the costs enumerated in 

4 subparagraphs CA) through (D). Although the :first sentence or (f) 

5 suggests that a civil action under §§ 9606 or 9607 is a 

6 prerequisite to such contribution, the last sentence dispels that 

7 suggestion. 

8 

9 

10 

11 

12 

1.3 

':1:4 

1.5 

16 

17 

18 

19 

means 

However, the term "natural resources II as defined in CERCLA 

land, fish, wildlife, biota, air, water, ground water, 
drinking water supplies, and other such resources 

~~~~~P£iDt~:;t =roiilAd,:wi~' CO=le~Dby tt~~S1Tni~d 
States. any State or Jocal~pvernmeDt, an¥, foreiSJn 
government. aD¥, Indian ,tribe, or, if such resources are 
subject to a trust reserictjon on alienatiOD, any 
member of an Indian tribe; 

42 U. S.C.' 5 9,601 (16). (Emphas,is added). By the te~ of this 

definition, "natural resources" do not include resources on 

private property. 

Moreover, as defendants point out, under the terms of 42 

U.S.C. § 9G07(t) (1), only a 90~ernment or an Indian tribe may 

bring a claim for recovery Of natural resource damage: 
20 

In the case of an injury to, destruction of, or loss of 
21 natura1 resources under subyaragraPh ee) of subsection 

(a) [42 U.S.C. S 9607 (a) (e) liability shall be to the 
22 United States Government and to any State ... and to 

any Indian tribe ••. 
23 

24 

25 

26 

27 

28 

Defendants argue that since liability for damage to natural 

resources can only be to a governmental. entity or an Indian 

tribe, in the absence of an action by a governmental entity or a 

tribe to recover for natural resources damage, there can be no 

claim for coneribution for such damage. 

- OPINION AND ORDBR 
4 
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1 I agree. Nothing in § 9613 suggests that a private party may 

2 seek contribution for resource damage to private property, when 

3 no governmental or tribal interest is involved, and the express 

4 terma- of §§ 9601(~6) and 9607(f) (1) rule out that possibility. 

5 Unless and until a governmental entity or Indian tribe asserts an 

6 interest 1n this property and brings an action for damage to 

7 natural resources, plaintiffs cannot maintain a contribution 

8 action for that damage. 

9 Therefore, I ADOPT Magistrate Jelderks' Findings and 

10 Recommendation filed May 5, 1999 (doc. #23). Defendants' motion 

11 to dismiss (doc. # 9) is GRANTED. plaintiffs' first, second, 

12 third, fourth, seventh and eighth claims are dismissed. 

13 IT IS SO ORDERED. 

l4 Dated this ll.. day 

lS 

16 

17 

18 

19 

20 

:al 
22 

23 

24 

2S 

2Ei 

27 

28 
- OPINION AND ORDBR 

5 

Redden 
District Judge 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millemash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

CV99-41-JE 

RESPONSE BY DEFENDANT BEAZER 
EAST, INC., FORMERLY KNOWN AS 
KOPPERS COMPANY, INC., TO 
PLAINTIFFS' OBJECTIONS TO 
FINDINGS AND RECOMMENDATION 

21 Procedural Background 

22 Plaintiffs Time Oil Co. and Northwest Terminal Co. (collectively "Time Oil") 

23 allege in their complaint that defendant Beazer East, Inc., formerly known as Koppers Company, 

24 Inc. ("Beazer"), is liable for "natural resource damage claims associated with the release of 

25 hazardous substances" at or from Time Oil's property. (Complaint ~ 18.) Beazer moved to 

26 dismiss Time Oil's claim for natural resource damages on the grounds that only the government 

Page 1 of 4 - Response By Defendant Beazer East, Inc., Formerly Known as Koppers Company, Inc., 
to Plaintiffs' Objections to Findings and Recommendation 
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ATTORNEYS AND COUNSELORS AT LAW 
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can maintain an action for the recovery of natural resource damages, and that any claim for 

contribution for natural resource damages is premature because no government entity has sued 

Time Oil. Judge Jelderks agreed, and granted Beazer's motion to dismiss. 

Time Oil now argues that Judge Jelderks erred, and bases its argument on case 

law addressing the right of contribution for response costs, not natural resource damages. As set 

forth below, a claim for contribution for natural resource damages, as opposed to response costs, 

does not lie until the government asserts a claim for such damages in an administrative 

proceeding or lawsuit. 

Discussion 

A claim for contribution for the recovery of response costs is available to a private 

plaintiff who has incurred response costs consistent with the National Contingency Plan. See 

Boeing Co. v. Cascade COIl'., 920 F Supp 1121, 1132 (D Or 1996). In contrast, only the 

government may bring a claim for the recovery of natural resource damages: 

"In the case of an injury to, destruction of, or loss of natural resources 
* * * liability shall be to the United States Government and to any State * * * and 
to any Indian tribe." 42 USC § 9607(f)(1). 

Accordingly, until a government entity pursues a claim for natural resource damages, a private 

plaintiff has no basis for pursing a claim for contribution-there is nothing for which the plaintiff 

can seek contribution. See Borough of Sayreville v. Union Carbide Corp., 923 F Supp 671,681 

(DNJ 1996) ("[a] plaintiff who lacks standing to bring an action for natural resource damages 

recovery also lacks standing to bring an action for declaratory judgment regarding liability for 

future natural resource damages recovery"). 

Section 113 of CERCLA, which is relied upon by Time Oil, makes this clear: 

"(f) Contribution 

"(1) Contribution 

"Any person may seek contribution from any other person who is liable or 
potentially liable under section 9607(a) of this title, during or following any civil 
action under section 9606 of this title or under section 9607(a} of this title. Such 

Page 2 of 4 - Response By Defendant Beazer East, Inc., Formerly Known as Koppers Company, Inc., 
to Plaintiffs' Objections to Findings and Recommendation 
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claims shall be brought in accordance with this section and the Federal Rules of 
Civil Procedure, and shall be governed by Federal law. In resolving contribution 
claims, the court may allocate response costs among liable parties using such 
equitable factors as the court determines are appropriate. Nothing in this 
subsection shall diminish the right of any person to bring an action for 
contribution in the absence of a civil action under section 9606 of this title or 
section 9607 of this title. 42 USC § 9613(f)(1) (emphasis added). 

Time Oil argues, however, that the last sentence of Section 113 somehow trumps 

the underlined language relied upon by Judge Jelderks and eliminates the requirement of an 

action by the government for natural resource damages as a prerequisite to a claim for 

contribution for these damages. 

Time Oil's suggested interpretation should be rejected for several reasons. First, 

Time Oil's reading makes the language relied upon by Judge Jelderks meaningless, in 

contradiction of the judicial cannon of making sense out of all parts of a statute. 

Second, a more sensible and less destructive interpretation is available. 

Section 113 ofCERCLA was added by Congress in 1986, in part, to create an express right of 

contribution. Prior to that time, courts had already implied private rights of contribution under 

Section 107 of CERCLA. Accordingly, when the amendments were passed in 1986, Congress 

sought with the language relied upon by Time Oil to preserve any implied rights the parties 

might have had under existing law. See Catellus Development Com. v. L.D. McFarland Co., 

910 F Supp 1509, 1515-16 (D Or 1995). 

An implied right of contribution under Section 107 does not, however, save Time 

Oil's claim. Section 107 expressly reserves claims for natural resource damages to the 

government. 42 USC 9607(f)(1). Accordingly, unless and until the government seeks to recover 

natural resource damages from-Time Oil, thereby triggering an express claim for contribution 

under Section 113, Time Oil's claims are premature and should be dismissed. 

Page 3 of 4 - Response By Defendant Beazer East, Inc., Fonnerly Known as Koppers Company, Inc., 
to Plaintiffs' Objections to Findings and Recommendation 

PDXDOCS:I087619.1 MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
ATTOR.NEYS AND COUNSELORS AT LA W 

TELEPHONE (S03) n4-SUI 
HOG U.S. BANCOR.P TOWER. 

III S.W. PIPTH AVENUE. PORTLAND. OREGON 97204-3699 

BZT0104(e)013086 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

be affirmed. 

Conclusion 

For the foregoing reasons, Judge Jelderks' findings and recommendation should 

Respectfully submitted this -I- day of June, 1999. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 

Jerry B. Hodson, OSB No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 
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1 I hereby certify that I served the foregoing response by defendant Beazer East, 

2 Inc., to plaintiffs' objections to findings and recommendation on: 

3 

4 

5 

6 

7 

8 

9 

10 
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13 
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Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest 

Terminal Co. 

by the following indicated method or methods: 

D 

D 

D 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this t day of June, 1999. 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as 
Koppers Company, Inc. 
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1 PATRICIA M. DOST, OSB # 90253 
JAY T. WALDRON, OSB # 74331 

2 SCHWABE, WILLIAMSON & WYATT, P.e. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (503) 796-2900 

5 Internet e-mail addresspmd@schwabe.com 

6 Of Attorneys for Plaintiffs 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation, 

No. CV99-41-JE 

15 
Plaintiffs, 

PLAINTIFF'S OBJECTIONS TO FINDINGS 
AND RECOMMENDATION 

16 

17 
vs. 

KOPPERS COMPANY, INC, a 
18 Delaware corporation, and BEAZER 

EAST, INC., a Delaware corporation, 

Defendants. 

INTRODUCTION 

19 

20 

21 

22 
Plaintiff Time Oil Co. respectfully objects to the Court's Findings and Recommendation 

regarding Time Oil Co. 's CERCLA claim for contribution for natural resource damages under 42 
23 

24 

25 

26 

U.S.C. § 9613(f)(1). 

Page 1 - PLAINTIFF'S OBJECTIONS TO FINDINGS AND 
RECOMMENDATION 
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SCHWABE. WILLIAMSON & WYATI, P.C. 
Attorneys at law 

Pacwest Center, SUItes 1600-1800 
1211 S.W. FitlhAvenue 

Portland, OR 97204·3795 
Telephone (503) 222·9981 
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OBJECTIONS 

The Court recommended dismissing Time Oil's CERCLA contribution claim for natural 

resource damages on the ground that the first sentence of 42 U.S.C. §9613(f)(1) indicates that 

contribution may be sought when an action is pending under 42 U.S.C. §9606 or §9607(a). The 

entire text of 42 U.S.C. § 9613(f)(1) provides: 

(f) Contribution 

(1) Contribution 

Any person may seek contribution from any other person who is 
liable or potentially liable under 9607(a) of this title, during or 
following any civil action under 9606 of this title or under section 
9607(a) of this title. Such claims shall be brought in accordance 
with this section and the Federal Rules of Civil Procedure, and 
shall be governed by Federal law. In resolving contribution 
claims, the court may allocate response costs among liable parties 
using such equitable factors as the court determines are 
appropriate. Nothing in this subsection shall diminish the right of 
any person to bring an action for contribution in the absence of a 
civil action under section 9606 of this title or section 9607 of this 
title. 

42 U.S.C. §9613(f)(I) (emphasis added). In its Findings, the Court apparently failed to consider 

the last sentence of §9613(f)(I), which plainly states that a responsible party may bring a 

contribution action even if no §9606 or §9607 action has been filed. 

Federal courts have regularly construed CERCLA to allow §9613 contribution claims in 

the absence of a pending or completed §9606 or §9607 action. CMC Heartland Partners v. 

General Motors COIporation, 1995 U.S. Dist. LEXIS 858, p. 6 (N.D. Ill. 1995); Mathis v. 

Velsicol Chemical Corporation, 786 F. Supp. 971, 975-76 (N.D. Ga. 1991); Versatile Metals, 

Inc. v. The Union Corporation, 693 F. Supp. 1563, 1571 (E.D. Pa. 1988). Claims for 

contribution for natural resource damages are no different than claims for contribution for 

response costs - both are governed by §9613{f). Defendants have not asserted that Time Oil is 

not entitled to seek contribution for response costs, only that Time Oil cannot seek contribution 

Page 2 - PLAINTIFF'S OBJECTIONS TO FINDINGS AND 
RECOMMENDATION 

SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys at Law 

Pacwest Center. SuItes 1600-1800 
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1 for natural resource damages. Whether those claims are ripe is an issue not presently before the 

2 Court. 

3 Magistrate Judge Jelderks' findings and recommendation with respect to Time Oil's 

4 claim for contribution for natural resource damages were in error, and Time Oil's claim for 

5 contribution for natural resource damages should not be dismissed. 

6 Dated: May 20, 1999. 

7 SCHWABE, WILLIAMSON & WYATT, P.e. 
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P~ 
OSB #90253 
[503] 222-9981 
Of Attorneys for Plaintiffs 

PLAINTIFF'S OBJECTIONS TO FINDINGS AND 
RECOMMENDATION 

SCHWABE. W1LLIAMSON & WYATI, P.C. 
AUomeys at law 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 20th day of May, 1999, I served the foregoing 

3 PLAINTIFF'S OBJECTIONS TO FINDINGS AND RECOMMENDATIONS on the following 

4 parties via U.S. mail, postage prepaid, at the following addresses: 

5 Dean D. DeChaine 
Jerry B. Hodson 

6 Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 

7 111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
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1 PATRICIA M. DOST, OSB # 90253 
JAY T. WALDRON, OSB # 74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (503) 796-2900 

5 Internet e-mail addresspmd@schwabe.com 

6 Of Attorneys for Plaintiffs 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation, 

No. CV99-41-JE 

15 

16 

17 

Plaintiffs, 
PLAINTIFF'S UNOPPOSED MOTION TO 
EXTEND PRETRIAL AND DISCOVERY 
DEADLINES 

vs. 

KOPPERS COMPANY, INC., a 
18 Delaware corporation, and BEAZER 

EAST, INC., a Delaware corporation, 
19 

20 
Defendants. 

21 Plaintiff Time Oil Co. moves the Court to extend the pretrial and discovery deadline and 

22 the pretrial order deadline. This is the first request for an extension. Defendant Koppers 

23 Company, Inc. and Beazer East, Inc. consent to this request. 

24 The parties are currently conducting settlement negotiations and are in the early stages of 

25 extensive document discovery in this environmental contribution case. The parties move for an 

26 
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1 order extending the pretrial and discovery deadlines to September 12, 1999 and the pretrial order 

2 deadline to November 12, 1999. 

3 Dated: May 6, 1999. 

4 SCHWABE, WILLIAMSON & WYATT, P.e. 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 6th day of May, 1999, I served the foregoing 

3 PLAINTIFFS' UNOPPOSED MOTION TO EXTEND PRETRIAL AND DISCOVERY 

4 DEADLINES on the following parties via U.S. mail, postage prepaid, at the following addresses: 

5 Dean D. DeChaine 
Jerry B. Hodson 

6 Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 

7 111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
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SCHWABE. WILLIAMSON & WYATT. p.e. 
Atlomeys at Law 

Pacwest Center. Suites 16O().1800 
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IN THE UNITED STATES DXSTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a washlnqton 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon 
corporation, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

KOPPERS COMPANY, INC., a ) 
Delaware corporation, and ) 
BEAZER EAST, INC., a Delaware) 
corporation, ) 

Defendants. 
) 
) 

-------------) 
JELDERKS, Magistrate Judge: 

Civil No. 99-41-JE 

FINDINGS AND 
RECOMMENDATION 

Plaintiffs Time Oil co. (Time) and Northwest Terminal Co. 

(Northwest) bring this action against defendants Koppers 

Company, Inc. (Koppers) and Beazer East, Inc. (Beazer). 

Plaintiffs allege that Beazar is liable tor certain daruaqes 

arising trom environmental contamination at a bulk storage 

terminal. Defendants move to dismiss all eight of plaintirfs' 

claims on various grounds for failure to state claims upon 

which reliet may be ~anted. Plaintiffs have conceded certain 

defeats as to several ot the claims, and have agreed to amend 
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coo III 

their complaint to remedy those problems. 

qrantinq defendants' motion to dismiss. 

PLAINTI~PS' ALLEGATIONS 

I recommend 

This summar~ briefly sets out plaintiffs' alleqations. 

Northwest owns property located adjacent to the 

willamette River in Portland, Oregon. Time operates a bulk 

storage terminal located on that property. In 1967, T~ 

entered into an agreement with Wood Treating Chemicals Company 

(Wood). Under that agreement, Wood used Time's employees and 

a portion of Northwest's property to form~late wood treating 

products. Wood retained ownership of the materials used to 

formulate the wood treating products, and retained ownership 

of the products, waste, and by-products. It provided Time's 

employees with the fo~ulas and· specifications for making the 

products, and directed and controlled the Time employees who 

made and packaged the products. 

Koppers acquired Wood during or before 1981, and 

continued the formulatinq operations at the property under the 

agreement until 1982. 

Hazardous substances were spilled or releaAed at the 

property while wood treating products were being made, and 

soil, surface waters, ground waters, and sediments at and 

around the property were contaminated. In October 1995, the 

Oregon Department of Environmental Quality (DEQ) demanded that 

Time investigate and remediate contamination associated with 

2 - FINDINGS AND RECOMMENDATION 
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the formulation of wood treating products at the property. 

The DEQ listed the property on the Oregon "Confirmed Release" 

list in April 1996, and Time and the CEQ entered into a 

Voluntary Agreement for a Remedial Investigation/Feasibility 

study in August of that year. Pursuant to that Agreement, 

under DEQ's oversight, Time is investigating the nature and 

extent of contamination. Plaintiffs have incurred more than 

$1 million in costs investigatin~, removing, and remediating 

contamination related to defendants' chemical formulation 

operations. Plaintiffs will continue to incur costs to comply 

with the Agreement and with federal law. 

Defendant Beazer is the successor in interest to Kopper's 

assets. 

PLAXBT:IP'PS ' CLA:IKS 

The first two claims alleqe that plaintiffs are entitled 

to an equitable al10catiqn with defendants of past and future 

response and natural resource damage claims associated with 

the property pursuant to CERCLA. 

The third and fourth claims allege that defendants are 

strictly liable for remediation costs pursuant to o~. Rev. 

Stat. 5 465.255. 

The fifth and sixth claims allege that plaintiffs are 

entitled to contribution for any remedial action costs 

pursuant to provisions of the oregon Superfund law. 

3 - FINDINGS AND RECOMMENDATION 
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The seventh and eighth claims alleqe that, pursuant to 

provisions or the oreqon Spill Response Act set out at Or. 

Rev. Stat. § 466.640, plaintiffs are entitled to recover from 

defendants for damages that they have incurred or will incur 

based upon contamination of the property. 

STANDARDS poa BVAIaUA'r'llIG. KOTIOlITS TO l)~SKl:SS FOR 
J'A:ILURB TO STUB A CLam UPOlf 1IlUCH RBL:tBP bY BB GRU1'lBD 

In evaluating a motion to dismiss for failure to state a 

claim pursuant to Fed. R. eiv. P. ~'-(b)(6), the court must 

accept the allegations of material fact as truer and must 

construe those alleqations in the light most tavorable to the 

non-moving party. Parks Soh. of Bus. Y. Symington, 51. F.3d 

1480, 1484 (9th eire 1995). A claim should be dismissed only 

if it appears beyond doubt that the plaintiff can establish no 

set of facts under ~hich relief could be granted. Jacobsen v. 

Hughes Aircraft Co., 1.05 F.3d 1.288, 1292 (1997) (citing Conley 

v. Gibson, 355 U.S.' 41, 45-46 (1957». 

D~SCUSS~01IT 

1) Claims Brought Under oregon Spill Response Act (claims 7 
and 8) 

The oregon Spill Response Act provides that 

Any person owninq or having oontrol over any oil or 
hazardous material spilled or released or threatening 
to spill or release shall be strictly liable without 
regard to fault •••• 

Or. aev. stat. S 466.640. 

4 - FINDINGS AND RECOMMENDATION 
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Defendants contend that plaintiffs' seventh and eighth 

claims should be dismissed because the Oregon Spill Response 

Act does not provide a private right of action, and because 

the Act does not apply retroactively. The Act itself is 

silent as to these two issues. 

Under Oregon law, individuals generally may seek a 

private remedy for a statutory violation only if eXpressly 

permitted to do so by statute. Praeqit%er Indus. v. Rollins 

Burdick Hunter, 129 Or. App. 628, 632, S8Q 'p .• 2d 479 (1994). 

Where, as here, a statute does not expressly provide a private 

right of action, courts may in~er such a right only if it is 

necessary to carry out the policy set out in the statute. 

Stout v. citicorp Indus. credit. Inc., 102 Or. App. 637, 641, 

8ao P.2d 479 (1994). 

Based on my ,review ot the statutory scheme set out in the 

Oregon spill Response Act, I conclude that the legislature did 

not intend to create a·private right ot action under that Act. 

Under Or. Rev. Stat. S 466.645, a party who is strictly liable 

under the Act is required to immediately clean up the 

contamination under the direction of the DEQ. Such a party 

who refuses to clean up contamination is liable to DEQ for 

the cleanup costs, and may be subj ect to treble damaqes. 

Or. Rev. Stat. S 466.680. In City of La Grande v. Union 

Pacific R.R. co" 96-11S-ST, slip OPe at Z3 (D. Or. July 18, 

1997), Judge Stewart concluded that the Oregon Spill Response 

Act does not provide a private right or action. Magistrate 

5 - FINDINGS AND RECOMMENDATION 
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Judge Stewart noted that the context of Chapter 466, which 

sets out the powers and duties of the DEQ, was inconsistent 

with an inference that the Act provides for a private right of 

action. In catellus Dey. Corp. v. LID. MCFarland Co., 1993 

WL 485145 at *11 (D. Or. July 27, 1993), and Burlington 

Northern R.R. Co. v. First Interstate Bank, 96-548-JE, slip 

op. at 15-16 (D. Or. Dec. 6, 1996), I concluded that similar 

(though not identical) provisions concerning the hazardous 

waste disposal act, also set out in Chapter-466, do not create 

a private right of action. I am satisfied that the reasoning 

in those decisions applies here as well, and find Judge 

Stewart's analysis in the Union Pacific decision persuasive. 

I therefore recommend granting the motion to dismiss the 

seventh and eighth cl~ims based upon the absence of a private 

right of action. 

Given my conclusion that the Oreqon Spill Response Act 

does not provide a private right of action, it is unnecessary 

to reach the question whether the Act applies retroactiVely. 

2) Motion to Dismiss CERCLA Claims (first and second claims) 

a} Failure tg plead costs inCUrred in compliance with 
national continqengy plan 

Plaintiffs coucede that their complaint does not allege 

that they have· incurred investiqation and remediation costs in 

compliance with the national contingency plan, and agree to 

amend their complaint to cure this defect. 

6 - FINDINGS AND RECOMMENDATION 
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b) Natural resource damages 

Under 42 U.S.C. S 9607(a)(4)(c), persons responsible for 

hazardous substances may be liable for damages caused to 

natural resources, "including the reasonable costs of 

assessing such injury, destruction, or loss reSUlting from 

such a release .••. " Liability for injury to such resources 

is only to the united states Government, statas, and Indian 

tribes. 42 U.S.C. § 9607(i) (1)." 
- -

Plaintiffs concede that only a p~operl~ desiqn~te~ 

trustee may bring an original claim for natural resource 

damages. They contend that their natura1 resource d~ages 

claim is not barred, ho~ever, because theirs is a contribution 

claim, brought pursuant to 42 U.S.c. S 9613(f)(1), which 

provides that any person JDay seek contribution "from any other 

person who is liable or potentially liable under seotion 

9607(a) •••• " ~e problem for plaintifrs here is that the 

omitted portion of the quoted sentence cited adds that 

contribution may be sought Iiduring or following any civil 

action under section 9606 of this title or under section 

9607(a) of this ti~e.n Here, no action for abatement of 

contamination-has been initiated pursuant to S 9606, nor has _ 

the federal gove~ent, a state government, or an Indian tribe 

brouqht an action pursuant to S 9607(a) to recover for natural 

resource damages. Under these circumstances, there appears to 

be no statutory basis tor assertinq a contribution claim to 

recover for natural resource da.ages at this time. The motion 

7 - FINDINGS AND RECOMMENDATION 
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to dismiss plaintiffs' claim for contribution as to these 

damages should therefore be granted. 

3) Motion to Dismiss Plaintiffa' Claims Under oregon 
Superfund statute (third through sixth claims) 

Defendants move to dismiss these claims on the ground 

that plaintiffs have not.alleqed a SUfficient causal 

connection between the alleqed re1ease or releases of 

ha~ardous substances and the response costs incurred. 

Plaintifts assert that they have adeqUately alleged the 

requisite causal connection, but agree t~ amend their 

complaint lito state causation even more clearly." 

4) Motion to Dismiss Third and Fourth Claims Under Oregon 
Superfund statute 

In their third and fourth cla~s, plaintiffs allege that 

defendants are strictly liable pursuant to Or. Rev. Stat. 

S 465.255. Defendants' contend that those who, like 

plaintiffs, are themselves liable under this section may not 

bring a claim \U\der S 465.255, but instead are limited to 

claims tor contribution under 55 465.257 and 465.325(6). 
~ 

The parties have cited, and I have found, no reported 

decisions of Oregon state coutts addressing this issue. 

However, in catellus Dev, Corp. v. L.D. McFarland co., 910 

F. Supp. 1509, 1516 (D. Or. 1995), Judge Jones concluded that 

5 465.255 "i. liJllited to parties who are not themselves PRPs." 

Though they argue that they may properly seek contribution 

8 - PINDINGS AND RECOMMENDATION 
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under S 465.255, plaintiffs state that they do not believe 

recovery under that section would differ significantly from 

the recovery that is available under sections 465.257 and 

465.325, and indicate that they are "content to proceed 

under Whichever statutory provision the Court deems most 

appropriate." In liqht of Judge Jones' analysis in Catellus, 

I recommend granting the motion to dismiss these claims. 

~C;:~USIOlf 

Defendants· motion to dismiss (#9) should be GRANTED. 

SCBEDULIlfG ORDER 

The above Findinqs and Recommendation are referred to a 

United states District J~dq. for review. Objections, i~ any, 

are due May 20, 1999. If no objections are filed, review 

of the Findings and Recommendation will 9'0 under advis~ent 

on that date. 

A party may respond to another party's objections 

within 10 days after service o~ a copy of the objection. 

If objections are tiled, r.eview at the Findinqs and 

Recommendation vill 90 under ~dvisement-upon receipt of 

the response, or the lat •• t date tor tilinq a response. 

DATED this 4th day ot May, 1999. 
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UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a washington corporation, 
and NORTHWEST TERMINAL CO., an PlairatifC(s), 
oregon corporation, 

v. Civil Case No: CV99-4l-JE 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER ~T, Defendant(s). 
INC., a Delaware corporatlon, 

CONSENT TO JURISDICTION BY A 
UNITED STATES MAGISTRATE JUDGE 

AND DESIGNATION OF NORMAL APPEAL RQUTE 

Pursuant to Fed. R. Civ . P. 13 (b) , the undersigned party or parties to the above-captioned civil 
matter hereby consent to have a United States Magistrate Judge conduct any and all proceedings in the 
case, including trial, and order the entry of final judgment. 

In accordance with Fed.R.Civ.P. 73(c), the filing party also confirms that any appeal from a 
judgment or final order entered by a Magistrate Judge shall proceed via the normal appeal route directly 
to the United States Court of Appeals for the Ninth Circuit. 

DATED this S , 19 99. 

(Signature) 

(Typed Name) Patricia M. Dost B~IDNo:_9_0_2_53 ____ __ 

(Representing) Time Oil Co. 

(Firm Name) Schwabe, Williamson & Wyatt 

(Mailing Address) 1211 SW Pi ftb AVe. 01 Sqi foe 1700 

Portland, OR 97204 

(Telephone Number) (503) 796-2449 

cc: Counsel of Record 

M2&isCnte Judge CODseat Form 

BZT01 04(e)0131 05 



Dean D. DeChaine, OSB No. 64025 
dechaine@millemash.com 

2 Jerry B. Hodson, OSB No. 87256 
hodson@millemash.com 

3 Miller, Nash, Wiener, 
Hager & Carlsen LLP 

4 3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 

5 Portland, Oregon 97204-3699 BY---
Telephone: (503) 224-5858 

6 Fax: (503) 224-0155 

7 

8 

9 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

10 

11 

12 

13 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
14 and NORTHWEST TERMINAL CO., an 

Oregon corporation, 
15 

16 

17 
v. 

Plaintiffs, 

KOPPERS COMPANY, INC., a Delaware 
18 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
19 

Defendants. 

APPLICATION FOR SPECIAL 
ADMISSION PRO HAC VICE 

Application for Special Admission .- Pro Hac Vice 

CV99-41-JE 

20 

21 

22 In accordance with LR 83.3, we are presenting the following attorneys for special 

23 admission: 

24 

25 

26 

Robert L. Shufton 

Anthony G. Hopp 

Page 1 of 5- Application For Special Admission Pro Hac Vice 
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HOO U.S. IANCOIl' TOW!Il 
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1 1. Pro Hac Vice Attorney Certification: We certify that we have read and 

2 understand the requirements ofLR 83.3, and that the following information is correct: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(A) Personal Data: 

(1) Names: Robert L. Shufton and Anthony G. Hopp 

(2) Firm or Business Affiliation: Wildman, Harrold, Allen & Dixon 

(3) Mailing address, city, state, and zip code: 

(4) 

(5) 

225 West Wacker Drive 
Chicago, Illinois 60606-1229 

Business telephone number: (312) 201-2000 

Fax telephone number: (312) 201-2555 

(B.I) Bar Admissions Information for Robert L. Shufton: I certify that I am 

now a member in good standing of the following State and/or Federal Bar Association: 
12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(1) 

(2) 

State Bar Admissions: 

Name of court: Illinois Supreme Court 

Admissions standing: Active 

Date of Admission: November 1979 

BAR ID number: 3124475 

Federal Bar Admissions: 

Name of court: Northern District of Illinois (1979): Eastern District of 
Wisconsin (1988); United States Court of Appeals for the 
Seventh Circuit (1985); United States Court of Appeals for 
the Ninth Circuit (1991); United States Court of Appeals 
for the Eleventh Circuit (1993); United States Court of 
Appeals for the Fifth Circuit (1993); United States Court 
of Appeals for the Third Circuit (1994); United States 
Supreme Court (1989) 

Admissions standing: Active 

Date of Admission: See above 

BAR ID number: None 

Page 2 of 5 - Application For Special Admission Pro Hac Vice 
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1 (B.2) Bar Admissions Information for Anthony G. Hopp: I certify that I am 

2 now a member in good standing of the following State and/or Federal Bar Association: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(1) 

(2) 

State Bar Admissions: 

Name of court: Illinois Supreme Court 

Admissions standing: Active 

Date of Admission: November 1988 

BAR ID number: 6199290 

Federal Bar Admissions: 

Name of court: Northern District of Illinois (1988); Central District 
of Illinois (1992); United States Court of Appeals 
for the Ninth Circuit (1991); United States Court of 
Appeals for the Fifth Circuit (1996) 

Admissions standing: Active 

Date of Admission: See above 

BAR ID number: None 

(C.l) Certification of Disciplinary Proceedings for Robert L. Shufton: 

X I certify that I am not now, nor have I ever been subject to 

any disciplinary action by any State or federal bar association or 

administrative agency; or 

__ I certify that I am now, or have been subject to disciplinary 

action from a State or federal bar association or administrative 

agency. (See attached letter of explanation.) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(C.2) Certification of Disciplinary Proceedings for Anthony G. Hopp: 

_X_ I certify that I am not now, nor have I ever been subject to 

any disciplinary action by any State or federal bar association or 

administrative agency; or 

__ I certify that I am now, or have been subject to disciplinary 

action from a State or federal bar association or administrative 

agency. (See attached letter of explanation.) 

(D) Certification of Professional Liability Insurance: We have a current 

professional liability insurance policy that will apply in this case, and that 

the policy will remain in effect during the course of these proceedings. 

2. Certification of Associated Local Counsel: Dean D. DeChaine and Jerry 

12 B. Hodson certify that we are members in good standing of the Bar of this court, that we have 

13 read and understand the requirements ofLR 83.3(d}, and that we will serve as designated local 

14 counsel in this particular case: 

15 DATED this 21 day of March, 1999. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

OSB No. 64025 
Jerry B. Hodson 
OSB No. 87256 
Miller, Nash, Wiener, Hager 
& Carlsen LLP 

Attorneys at Law 
Suite 3500 
111 S.W. Fifth Avenue 
Portland, Oregon 97204 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Robe L. Shu / 

An ony . Ho p I 
Wildman, Harrold, Allen & Dix 
225 West Wacker Drive . 
Chicago, Illinois 60606-1229 
Telephone: (312) 201-2000 
Fax: (312) 201-2555 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

COURT ACTION 

~ Application approved subject to payment of fees 

__ Application approved and fee waived 

__ Application denied 

j I ~ l ) 1 '/ 
Date: United St tes ; udge 

f ~~; ~'Ytit ~ 

cc: Counsel of Record 
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1 I hereby certify that I served the foregoing application for special admission pro 

2 hac vice by defendant Beazer East, Inc., fonnerly known as Koppers Company, Inc., on: 

3 

4 

5 

6 

7 

8 

9 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest 

Tenninal Co. 

10 by the following indicated method or methods: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

D 

D 

D 

By faxing full, true, and correct copies thereofto the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confinnation reports. 

By mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

By sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

By causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this 3D day of March, 1999. 

() /- ... --
IJ<>(% Ie) ¥ --<- ) 

Jerry B.,Hods 

Of Attorneys for Defendant 
Beazer East, Inc., fonnerly known as 
Koppers Company, Inc. 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Civil No. CV99-41-JE 

MOTION FOR POSTPONEMENT OF 
HEARING DATE BY DEFENDANT 
BEAZER EAST, INC., FORMERLY 
KNOWN AS KOPPERS COMPANY, INC. 

Defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

{"Beazerfl}, moves to postpone the hearing date on Beazer's motion to dismiss from Monday, 

AprilS, 1999, at 10 a.m. to Tuesday, April 6, 1999, at 9 a.m. The purpose ofthis motion is to 

assist with the travel schedule of Beazer's national counsel, Anthony Hopp, who will be 

travelling from Chicago, Illinois, for the hearing. The motion is not opposed by plaintiffs. 

Page 1 of2- Motion for Postponement of Hearing Date by Defendant Beazer East, Inc., Formerly 
Known as Koppers Company, Inc. 
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I hereby certify that I served the foregoing motion for postponement of hearing 

date by defendant Beazer East, Inc., formerly known as Koppers Company, Inc., on: 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest 

Terminal Co. 

by the following indicated method or methods: 

D 

D 

D 

By faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

By mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

By sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

By causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this tl. day of March, 1999. 

Jerry'B. Hodson 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as 
Koppers Company, Inc. 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 
Hager & Carlsen LLP 

3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Civil No. CV99-41-JE 

AFFIDAVIT OF JERRY B. HODSON IN 
SUPPORT OF MOTION FOR 
POSTPONEMENT OF HEARING DATE 
BY DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

21 STATE OF OREGON ) 

22 COUNTY OF MULTNOMAH 
) SS 
) 

23 

24 

I, Jerry B. Hodson, being first duly sworn, do hereby depose and say as follows: 

1. I am an attorney in the offices of Miller, Nash, Wiener, Hager & Carlsen, 

25 local counsel for defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

26 ("Beazer"), in the above matter. I make this affidavit in support of Beazer's motion for 
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1 postponement of hearing date for its motion to dismiss from April 5, 1999, to April 6, 1999, at 

2 9 a.m. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2. The purpose of Beazer's motion is to acconunodate the travel schedule of 

Beazer's national counsel, Anthony Hopp, so that he is not required to travel on Easter Sunday. 

Plaintiffs' counsel, Patricia M. Dost, has graciously agreed to accommodate Mr. Hopp's schedule 

~-----------------------, 

_

OFFICIAL SEAl 
. BEVERLEY G. HAMMONS 

\ j NOTARY PUBUC-OREGON 
........ COMMISSION NO. 056299 

Itt COMMISSION EXPIRES JULY 31. 2000 
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1 I hereby certify that I served the foregoing affidavit of Jerry B. Hodson in support 

2 of motion for postponement of hearing date by defendant Beazer East, Inc., formerly known as 

3 Koppers Company, Inc., on: 

4 

5 

6 

7 

8 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P .C. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal 
Co. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

by the following indicated method or methods: 

D 

D 

D 

PDXDOCS:I071865.1 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses ofthe attorneys, on the date set forth below. 

by causing full, true and correct copies thereofto be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this.J.:!l..- day of March, 1999. 

·t ~M-~ ~ , 
Jerry~on 

Of Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
III S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503)224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TER.MINAL CO., an 
Oregon corporation, 

Civil No. CV99-4l-JE 

REPLY MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS BY 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

I. INTRODUCTION 

Defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

("Beazern
), moved to dismiss each of plaintiffs' claims on the following grounds: 

l. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not provide a private right of action; 

2. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not apply retroactively to the historical 
contamination alleged in plaintiffs' complaint; 

Page 1 of9- Reply Memorandum in Support of Motion to Dismiss by Defendant Beazer East, Inc., 
Formerly Known as Koppers Company, Inc. 

PDXDOCS: 1069456.1 MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
ATTORNEYS AND COUNSELORS AT LAW 

TELEPIIONE 150)) ~2"\·ss.58 
)"00 US RANCORP TOWER 

BZT0104(e)013118 



2 

3 

4 

·5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

3. Plaintiffs' first and second claims under CERCLA do not state a claim for 
which relief may be granted because they do not include an allegation that 
plaintiffs' response costs have been incurred in compliance with the National 
Contingency Plan; 

4. Plaintiffs' first and second claims under CERCLA fail to support a claim for 
natural resource damages because no private right of action exists for natural 
resource damages; 

5. Plaintiffs' third through sixth claims under the Oregon superfund statute fail 
to state a claim for relief because plaintiffs have not alleged that their 
remedial action costs were caused by a release for which Beazer is 
responsible, and 

6. Plaintiffs' third and fourth claims under the Oregon superfund statute fail to 
state a claim for relief because plaintiffs, as liable parties, are limited to a 
claim for contribution under ORS 465.257 and 465.325(6)(b), and they are 
not entitled to assert a claim under ORS 465.255. 

complaint. 

Plaintiffs have conceded points 3 and 5 above and have agreed to amend their 

Accordingly, Beazer will not address these points in this reply memorandum. 

A. 

II. DISCUSSION 

Plaintiffs' seventh and eighth claims fail to state a claim for relief because the Oregon 
Spill Response Act does not provide a private right of action. 

17 Plaintiffs quote from only part of the relevant statute and then suggest that the 

18 quoted language does not limit liability so that it runs only to the state. The language omitted by 

19 plaintiffs, however, does 1;'l1it a right of action to the state only. The language plaintiffs omitted 

20 is the language in ORS 466.680: 

21 "( 1) If a person required to clean up oil or hazardous material under 
ORS 466.645 fails or refuses to do so, the person shall be responsible for the reasonable 

22 expenses incurred by the Department of Environmental Quality in carrying out 
ORS 466.645." 

23 

24 That language grants only DEQ the right to recover cleanup costs from a liable party. Nowhere 

25 does the statute say that a private party may recover cleanup costs from a liable party-a glaring 

26 omission. 

Page 2 of9- Reply Memorandum in Support of Motion to Dismiss by Defendant Beazer East, Inc., 
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In contrast, when the Oregon legislature has wanted to create a private right of 

action for the recovery of cleanup costs, it has done so expressly: 

"The following persons shall be strictly liable for those remedial action costs 
incurred by the state or any other person * * *." ORS 465.255(1) (Oregon superfund 
statute) (emphasis added). 

Plaintiffs next argue that despite the fact that the legislature expressly limited the 

right to recover cleanup costs to the state, this court should interpret the Act as creating a private 

right of action so as to cre...:.te an incentive for responsible parties to act quickly to clean up spills 

of hazardous materials. The simple answer to this public policy argument is that the Oregon 

legislature already provided the incentive that it believed was necessary in the form of a right of 

action by DEQ to recover cleanup costs and treble damages. ORS 466.680. 

Plaintiffs suggest that the Oregon courts are authorized to create a private right of 

action in order to carry out the policy of the statute, citing Stout v. Citicorp Industrial Credit. 

Inc., 102 Or App 637,641, 796 P2d 373 {l990), rev denied. 311 Or 151 (1991). Stout and the 

cases on which it relies do not stand for such a broad proposition. The court in Stout rejected an 

attempt by the plaintiff to create a private right of action, citing the Oregon Supreme Court's 

decision in Bob Godfrey Pontiac v. Roloff, 291 Or 318, 332,630 P2d 840 (1981). 

In Bob Godfrey Pontiac, the Oregon Supreme Court said that the factors it will 

consider in determining whether to recognize a private right of action under a statute areas 

follows: (1) whether the plaintiff is a member ofthe class protected by the statute; (2) whether 

the harm is of the type intended by the legislature to be protected against; (3) whether there is an 

explicit or implicit legislative intent; and (4) ifno legislative intent is evident, whether the policy 

giving birth to the statute supports a private right of action. 291 Or at 326. 

In the present case, plaintiffs' proposed new cause of action fails with respect to at 

least two of the elements identified by the Oregon Supreme Court in Bob Godfrey Pontiac. First, 

plaintiffs are not members of the class intended to be protected by the statute. The language of 
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the statute reveals just the opposite-plaintiffs are of the class of entities that the statute was 

2 intended to protect against, namely, those who allow spills of hazardous materials. 

3 Second, as set forth in Bob Godfrey Pontiac, the Oregon Supreme Court will not 

4 create a new cause of action if doing so would contradict explicit or implicit legislative intent. 

5 291 Or at 326. As explained above, the legislature clearly spelled out in the Oregon Spill 

6 Response Act that only DEQ is entitled to recover cleanup costs from a party liable under the 

7 statute, in stark contrast to language used in other environmental statutes, such as the Oregon 

8 superfund. Compare ORS 466.680 with ORS 465.255(1). 

9 Finally, plaintiffs, without any additional analysis, cite two trial court decisions 

10 allegedly allowing a private right of action under the Oregon Spill Response Act, and one 

11 U.S. District Court decision that supports Beazer's position that there is no private right of action 

12 under the Act. One ofthe state trial court cases cited by plaintiffs, Time Oil Co. v. Cummings 

13 Transfer Co., Lincoln County Circuit Court Case No. 971553, did not reach the issue raised by 

14 Beazer in this motion. Because the defendant in the Cummings Transfer Co. case did not raise 

15 the legal issue of whether there is a private right of action under the Oregon Spill Response Act, 

16 that issue was not decided by the trial court. (See Affidavit of Jerry B. Hodson, ~ 2.) 

17 The second trial court decision cited by plaintiffs, May-Slade Oil Co. v. Grinnell 

18 Corp., No. 9710-07933 (Mult Cty Cir Ct. Jan. 22, 1998), does include a decision by the trial 

19 court that a private right of action exists under ORS 466.640, but without any explanation of the 

20 basis for this ruling. (See Plaintiffs' Response to Defendant's Motion to Dismiss ("Response"), 

21 Ex. 1, at 2.) 

22 In the third case cited by plaintiffs, City of LaGrande v. Union Pac. RR., No. CV-

23 96-11S-ST (D Or July 18, 1997) (attached as Ex. 1), Magistrate Judge Stewart, after careful 

24 analysis, concluded that the Oregon Spill Response Act does not provide a private right of 

25 action. (See City of LaGrande, slip op at 21-23.) Magistrate Judge Stewart reviewed the 

26 
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1 language of the statute and concluded that the legislature had expressed its intent to limit a cause 

2 of action to claims by the state of Oregon: 

6 

7 

"Given that the Chapter [466] is devoted exclusively to the powers and responsibilities of 
the DEQ and EQC, it would be anomalous to infer a private right of action for plaintiffs 
under that Chapter." City of LaGrande, slip op at 22. 

For the reasons cited by Magistrate Judge Stewart, and as explained above, no private right 

exists, and therefore plaintiffs' claims under the Oregon Spill Response Act should be dismissed. 

8 B. 

9 

Plaintiffs' seventh and eighth claims fail to state a claim for relief because the Oregon 
Spill Response Act does not apply retroactively to the historical contamination alleged in 
plaintiffs' complaint. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Plaintiffs misinterpret and take out of context a portion of the legislative history 

relating to the Oregon Spill Response Act and therefore conclude that the Act was intended to 

apply retroactively. Plaintiffs' misunderstanding arises from plaintiffs' failure to recognize that 

the Act as originally passed was a part of a bill that included additional provisions related to 

funding for other programs. The language plaintiffs use to support their position of retroactivity 

is language that referred to a state matching fund that was created in order to allow the state to 

match federal funds made available under the Comprehensive Envirorunental Response, 

Compensation, and Liability Act of 1980 ("CERCLA"). CERCLA does address preexisting or 

historical contamination, sv it is not surprising to see backward-looking language in the 

legislative history relating to the CERCLA matching fund. 

For example, plaintiffs quote from Section 20 ofHB 2146, in which funding was 

made available for "potential and existing sites," and argue that therefore the Oregon Spill 

Response Act was concerned with historical releases of contamination. In point of fact, the 

quoted language, in context, refers to the state CERCLA matching fund, not the Oregon Spill 

Response Act: 

"SECTION 20. (1) The Comprehensive Environmental Response, Compensation 
and Liability Act Matching Fund is established separate and distinct from the General 
Fund in the State Treasury. All fees received by the Department of Environmental 
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Quality under section 19 of this Act shall be paid into the State Treasury and credited to 
the fund. 

"(2) The State Treasurer may invest and reinvest moneys in the Comprehensive 
Environmental Response, Compensation and Liability Act Matching Fund in the manner 
provided by law. 

"(3) The moneys in the Comprehensive Environmental Response, Compensation 
and Liability Act Matching Fund are appropriated continuously to the department to be 
used as provided in subsection (4) of this section and for providing the required state 
match for planned remedial actions financed by the federal Comprehensive 
Environmental Response, Compensation and Liability Act, P.L. 96-510, as amended, 
subject to site by site approval by the Legislative Assembly or the Emergency Board. 

"(4) Up to 15 percent of the moneys appropriated under subsection (3) of this 
section may be used for investigating and monitoring potential and existing sites which 
are or could be subiect to remedial action under the federal Comprehensive 
Environmental Response, Compensation and Liability Act, P.L. 96-510, as amended." 
(See Response, Ex. 3, at 5, § 20 (emphasis added).) 

Similarly, plaintiffs take a quotation from the legislative history ofthe Oregon 

superfund statute out of context. Once again, the language quoted was actually referring to the 

CERCLA matching fund, not to the Oregon Spill Response Act: 

"As you may recall, the 1985 legislative assembly took a first step towards 
addressing the cleanup of abandoned or uncontrolled sites contaminated with hazardous 
substances. HB2146, passed by the legislature, created a CERCLA matching fund which 
would provide the required state match for federally-funded superfund cleanups. The 
first approved expenditure was for the required (at that time fifty percent) state match for 
cleanup of the United Chrome Products site in Corvallis. A CERCLA matching fee was 
established as the source of revenue for this fund. The CERCLA matching fee was set at 
$10 per ton of hazardous waste disposed of at the Arlington hazardous waste disposal site 
in Arlington. In addition, HB2146 provided that up to fifteen percent of the CERCLA 
matching fund could be used to investigate potential superfund sites." (See Plaintiffs' 
Mem. in Opp., Ex. 4, at 7.) 

Accordingly, the portion of the original bill relied on by plaintiffs simply does not 

relate to the Oregon Spill Response Act, but rather to a separate fund created for the purpose of 

matching federal funds under the federal superfund program. As the federal superfund program 

addressed historical contamination, the backward-looking language in the legislative history is 

appropriate when viewed in its proper context. 
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1 As set forth in Beazer's original memorandum, the portions of the original bill that 

2 do in fact relate to the Oregon Spill Response Act contain language evincing a forward-looking 

3 statute dealing with prospective spills, not historical contamination. Therefore, the Oregon Spill 

4 Response Act should not be applied retroactively to the historical contamination at issue in this 

. 5 case, and plaintiffs' claims under the statute should be dismissed. 
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c. Plaintiffs' first and second claims under CERCLA fail to support a claim for natural 
resource damages. 

Without citing any caselaw, plaintiffs argue that the overwhelming caselaw cited 

by Beazer on the nonrecoverability of natural resource damages is distinguishable because 

plaintiffs in this case are making a claim for contribution for natural resource damages, rather 

than a direct claim for natural resource damages. Plaintiffs cite as authority for their position the 

contribution language contained in 42 USC § %13. That language, however, is not applicable to 

plaintiffs. Section 9613(t)(1) states: 

"Any person may seek contribution from any other person who is liable or 
potentially liable under section 9607(a) of this title, during or following any civil action 
under section 9606 of this title or under section 9607(a) of this title." (Emphasis added.) 

There has been no civil action brought by the government for natural resource 

damages, and therefore plaintiffs' purported claim for contribution is speculative and premature. 

In essence what plaintiffs are really seeking is a declaration of liability for 

potential natural resource damages, a claim for which plaintiffs similarly lack standing: 

"A plaintiff who lacks standing to bring an action for natural resource damages recovery 
also lacks standing to bring an action for declaratory judgment regarding liability for 
future natural resource damages recovery." Borough of Sayreville v. Union Carbide 
£&.m,., 923 F Supp 67.1, 681 (DNJ 1996). 

Consequently, plaintiffs' natural resource damage claims should be dismissed. 
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3 

D. Plaintiffs' third and fourth claims under the Oregon superfund statute fail to state a claim 
for relief because plaintiffs, as liable parties, are limited to a claim for contribution under 
ORS 465.257 and 465.325(6)(b)' and they are not entitled to assert a claim under 
ORS 465.255. 

4 Plaintiffs argue that, as liable parties, they are not limited to a claim for 

5 contribution under ORS 465.257, but rather, that they may bring a direct claim for cost recovery 

6 under ORS 465.255. TheJ argue that such a claim is contemplated by ORS 465.255(b). That 

7 subsection of the statute, however, merely provides that a liable party is not barred from seeking 

8 contribution from another liable party. The Oregon statutory scheme provides that a liable party 

9 may bring an action against another liable party for contribution pursuant to ORS 465.257, not 

10 pursuant to ORS 465.255. See ORS 465.257. Judge Jones reached this same conclusion in 

II Catellus Development Corp. v. L.D. McFarland Co., 910 F Supp 1509,1516 (D Or 1995), a case 

12 that plaintiffs failed to address or distinguish. 

13 The case cited by plaintiffs, Cash Flow Investors, Inc. v. Union Oil Co., 

14 318 Or 88, 96, 862 P2d 501 (1993), as acknowledged by plaintiffs, does not address the issue at 

15 hand, but rather holds that attorney fees are not recoverable under the Oregon superfund law. 

16 Because plaintiffs are liable parties, they are limited to a claim for contribution. 

17 Accordingly, their direct claim for cost recovery under ORS 465.255 should be dismissed. 
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III. CONCLUSION 

For the foregoing reasons, Beazer's motion to dismiss should be granted. 

Respectfully submitted this/! day of March, 1999. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 

~.'fjf. 6 l:k~ 
Dean D eCh me, aSB No. 64025 
Jerry B.' Hodson, OSB No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 

Page 9 of9- Reply Memorandum in Support of Motion to Dismiss by Defendant Beazer East, Inc., 
Formerly Known as Koppers Company, Inc. 

PDXOOCS: 1069456.1 MILLER, NASH, WIENER, HAGER & CARLSEN l.lP 
ATTORNEYS AND COUNSELORS AT LAW 

TELEPHONE (SOl) 22-t·SISI 
Hoo II ~ nANC"ORP TOWF.R 

BZT0104(e)013126 



, ' ,/ 
( C"II Fn f 1 __ ,, __ _ 

('-I !''! 'Q 
.J I .... ' ',' _ l l.j P .. ~. r

i I ~ ..... -. 

':':'.,: 
: I _ 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

CITY OF LA GRANDE, et aI., 

Plaintiffs, 

v. 

UNION PACIFIC RAILROAD COMPANY, a 
Utah corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

________________ ~D~efi~e~ndwawn~t. ____________ ) 

STEWART, Magistrate Judge: 

INTRODUCTION 

CV -96-IIS-ST 

OPINION 

Plaintiffs, the City of LaG ran de ("City") and numerous property owners, allege that 

defendant Union Pacific Railroad Company has contaminated the groundwater under their homes 

and businesses. Plaintiffs' Second Amended Complaint alleges claims under Oregon's pollution 

III 

III 
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statutes (DRS 465.255, 466.640, and 468B.305), as well as common-law claims for negligence, 

trespass, nuisance, and strict liability for an abnormally dangerous activity.l 

There is complete diversity among the parties and the amount in controversy exceeds 

$50,OOO? Therefore, jurisdiction is proper with this court pursuant to 28 USC § 1332(a). 

All parties have consented to allow a Magistrate Judge to enter final orders and judgment in this 

case in accordance with FRCP 73 and 28 USC § 636(c). 

Now before the court is defendant's motion for summary judgment on all claims (docket 

#218). For the reasons set forth below, that motion is granted in part and denied in part. 

STANDARDS 

FRCP 56(c) authorizes summary judgment ifno genuine issue exists regarding any 

material fact and the moving party is entitled to judgment as a matter oflaw. The moving party 

must show an absence of an issue of material fact. Celotex Corp. v. Catrett, 477 US 317, 323 

(1986). Once the moving party shows the absence of an issue of material fact, the nonmoving 

party must go beyond the pleadings and designate specific facts showing a genuine issue for trial. 

Id at 324. A scintilla of evidence, or evidence that is merely colorable or not significantly 

probative, does not present a genuine issue of material fact. United Steelworkers of Am. v. Phelps 

Dodge Corp., 865 F2d 1539, 1542 (9th Cir), cerl denied, 493 US 809 (1989). 

I Plaintiffs' claims under the Resource Conservation and Recovery Act, 42 USC §§ 6901 et seq., were dismissed by this 
court pursuant to a grant of partial summary judgment. Findings and Recommendation dated November 4,1996 (docket #59), 
adopted by Judge Robert E. Jones on January 13, 1997 (dacket 1#66). 

2 On October 19, 1996, President Clinton signed into law the Federal Courts Improvement Act of 1996, amending 28 
USC § 1332 to raise the amount in controversy requirement in diversity cases from $50,000 to S75,Ooo. However, this provision is 
e!Tective only for those diversity filings on or after January 17, 1997. Pub. L. 104·317,110 Stat. 3850 (jurisdictional amendment 
effective 90 days after enactment). Plaintiffs filed this action on January 23,1996, almost a year prior to the increase in the 
jurisdictional minimum. 
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The substantive law governing a claim or defense determines whether a fact is material. 

T. W £/ec. Serv., Inc. v. Pacific E/ec. Contractors Ass 'n, 809 F2d 626, 630 (9th Cir 1987). The 

court must view the inferences drawn from the facts in the light most favorable to the nonmoving 

party. Thus, reasonable doubts about the existence of a factual issue should be resolved against 

the moving party. Id at 630-31. However, when the nonmoving party's claims are factually 

implausible, that party must come forward with more persuasive evidence than would otherwise 

be required. California Architectural Bldg. Prods., Inc. v. Franciscan Ceramics Inc., 818 F2d 

1466, 1470 (9th Cir 1987), cerl denied, 484 US 1006 (1988). The Ninth Circuit has stated, "No 

longer can it be argued that any disagreement about a material issue of fact precludes the use of 

summary judgment." Id at 1468. 

UNDISPUTED FACTS 

Defendant began construction of the LaGrande railyard in the 1880s. From late in the 

nineteenth century until the mid-1950s, defendant fueled and maintained steam engines at 

LaGrande. In about 1956, defendant converted to diesel locomotives and began fueling with 

diesel at LaGrande. 

Throughout the 1960s and 1970s, the LaGrande railyard was a major mainline fueling 

facility for defendant. Defendant fueled ten to 35 trains every day at LaGrande, each train having 

three to five diesel locomotives with 4,000 gallon fuel tanks. Spillage of diesel was frequent. By 

1977,contarnination in the railyard was apparent in private wells adjacent to the railyard. That 

same year the Oregon Department of Environmental Quality ("DEQ") required defendant to 

install fiberglass drip pans to help contain fuel spillage. In 1979, defendant discovered a leak in an 
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underground fuel line to the mainline fueling platform. The leak continued until defendant 

discontinued its mainline fueling operations in 1981. 

From 1981 to the present, defendant has fueled local and helper locomotives at the 

LaGrande railyard. Between 1981 and 1995, defendant fueled 20,000 to 48,000 gallons each day. 

Since 1995, defendant has fueled anywhere from 4,000 to 19,000 gallons per day. 

In November 1981, defendant installed 18 monitoring wells at the railyard, and between 

1982 to 1991 recovered approximately 44,000 gallons of diesel fuel from the wells. Despite this 

remedial action, however, the groundwater in the vicinity of the LaGrande railyard remains 

contaminated. 

DISCUSSION 

Defendant moves for summary judgment against plaintiffs' claims on several grounds. It 

first contends that plaintiffs' claims are barred by the statutes of limitations and ultimate repose. 

Alternatively, it argues that plaintiffs' statutory claims provide no private right of action, do not 

apply to spills prior to 1985, limit plaintiffs'· damages, and do not apply to defendant. As to the 

common-law claims, defendant asserts that plaintiffs cannot show that the operations at the 

LaGrande railyard constitute an abnormally dangerous activity, or that plaintiffs have suffered any 

special injury. 

The court will first address defendant's assertion that plaintiffs' claims are time-barred 

before moving on to the arguments directed at individual claims. 

I. Whether Plaintiffs' Claims Are Time-barred 

Defendant asserts that all of plaintiffs' claims are barred either by the six-year statute of 

Exhibit 1 }ipMk~t~ms, ORS 12.080, or the ten-year statute of ultimate repose, ORS 12.115(1). 
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concedes that these st~tutes do not apply to the City ofLaGrande,3 but moves against the claims 

to the extent they are asserted by the individual plaintiffs. 

Plaintiffs argue that defendant's contamination of the aquifer is ongoing, and that the 

statute oflimitations has not yet started to run. For the same reason, they assert that the statute 

of ultimate repose is likewise inapplicable. 

Because the statutes oflimitation and ultimate repose are not governed by the same 

standards, the court will consider them separately. 

A. Statute of Limjtations (All claims) 

Defendant asserts that all of plaintiffs' claims are subject to a six-year statute oflimitations 

pursuant to ORS 12.080. It contends that the last hydrocarbons to enter the aquifer did so more 

than ten years ago, and that plaintiffs should have brought this action within six years of that date, 

or no later than 1993. Plaintiffs counter that defendant's contamination is ongoing, and that, 

under the continuing violation doctrine, the statute of limitations has not yet begun to run. 

Resolution of this issue turns on (1) whether there is evidence of any contamination within the last 

six years, and (2) whether the continuing violation doctrine allows plaintiffs to assert their 

nuisance and trespass claims more than six years after their first occurrence. 

1. Eyidence of Recent Contam ination 

Defendant relies heavily on the testimony of its expert, Dr. James Bruya, that the 

hydrocarbons in the aquifer are more than ten years old. Defendant therefore concludes that the 

3 ORS 12.250 exempts the state and any county, municipality, or other public corporation from the time limitations set 
forth in ORS Chapter 12. 
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last act of contamination occurred in 1987, and that no contamination occurred in the six years 

prior to January 1996, when plaintiffs filed this action. 

Plaintiffs have presented contrary testimony which suggests that the contamination has 

been ongoing. They point out that diesel releases occurred in 1991, 1992 and 1994, and that the 

groundwater beneath the LaGrande railyard moves at a rate of approximately 2.65 feet per day. 

See Lamoreaux Affidavit, 1f 3 (500-1000 gallon spill in 1991); Lindsay Affidavit, 1f 8 (railyard 

soaked with diesel in 1992); Affidavit of Corey Parks ("Parks Aft"), Exhibit 22, p. 132 (logbook 

entry dated July 30, 1994: "fuel hose blew off at fitting while flushing - diesel everywhere!"); 

Parks Aff, Exhibit 7 (Deposition ofJerome Edwards), p. 64 (groundwater rate). As evidence that 

these recent spills have migrated through the aquifer within the last six years, plaintiffs present the 

testimony of expert Steve Locke that an off site well which measured less than 0.1 foot of 

contaminant in 1991 and 1993 now consistently contains more than a foot of product. Affidavit 

of Steve Locke, 1f 10. 

This is sufficient to create an issue of fact to rebut defendant's expert testimony that there 

has been no further diesel contamination of the aquifer in the past ten years. Although plaintiffs 

have moved to strike Dr. Bruya's testimony concerning the dating of the hydrocarbons on the 

basis that the methodology is· not widely accepted in the scientific community,4 such a 

detennination is irrelevant for the purposes of this summary judgment motion. Even if this court 

accepts Dr. Bruya's testimony as valid, a question offact concerning recent contamination 

precludes summary judgment on that basis. 

//I 
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2. Continuing Violation Doctrine 

Defendant contends that, even if plaintiffs are able to present evidence that its 

contamination of the aquifer is ongoing, the state of the law is such that the continuing violation 

doctrine no longer provides refuge from the statute of limitations. This court disagrees. 

Even if contamination occurred both before and after 1991, defendant argues that each 

release was a discrete act from which point the statute of limitations began to run. A series of 

discrete acts, "even if connected in design or intent," is not a continuing tort. Davis v. Bostick, 

282 Or 667,674, 580 P2d 544, 548 (1978). However, where there is an "active, continuous 

relationship" between the parties during the time of the tortious behavior, the tort is continuing. 

Little v. Wimmer, 303 Or 580, 584-85, 739 P2d 564,566-67 (1987). Here, the continuing nature 

of the spills and subsequent seepage through the soil into the aquifer creates just such a 

relationship between the parties. This court has no difficulty labeling defendant's alleged behavior 

as a continuing tort. The issue, however, is how the.nature of the tort affects the application of 

the statute of limitations. 

Defendant concedes that the Oregon Supreme Court has pennitted a plaintiff to assert a 

nuisance or trespass claim long after the claim originated, provided that the action was 

commenced within the statutory period after the nuisance or trespass terminated. See, e.g., 

Reynolds Metals Co. v. Yturbide, 258 F2d 321 (9th Cir), cert denied, 358 US 840 (1958). 

However, defendant asserts that Yturbide is outdated, and that the court need look no further for 

the current state of the law than Urbick v. Suburban Med Clinic, Inc., 141 Or App 452,455-57 

& n. 3, 918 P2d 453,455-56, n. 3 (1996). There the court held in a medical malpractice case that 

Exhibit 1 -~ifs attempt to assert a "continuing treatment" exception to the statute of ultimate repose 
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was unavailing. This holding is not even marginally persuasive, however, because the statute of 

ultimate repose in medical malpractice cases is very different from the statute oflimitations which 

applies here. ORS 12.110(4) provides that a medical malpractice action must be "commenced 

within five years from the date of treatment, omission or operation upon which the action is based 

.... " In contrast, the claims asserted by plaintiff need only have been commenced within six 

years after the action "accrued." ORS 12.010 & 12.080. The Urbick court's rejection of the 

"continuing treatment" theory is understandable given the specific language ofORS 12.110(4). It 

does not, however, control a determination of whether plaintiffs' action has "accrued." 

None of the many cases concerning the continuing violation exception to the statute of 

limitations present the situation here in which defendants are alleged to have actively engaged in 

ongoing tortious conduct up to the present time. Some of the cases involve situations where the 

tort had continued for many years, but had tenninated by the time plaintiffs filed their actions. 

Yturbide, supra; Cereghino v. Boeing Co., 826 F Supp 1243, 1247 (D Or 1993); Martin v. 

ReynoldsMetals Co., 221 Or 86,342 P2d 790 (1959), cert denied, 362 US 918 (1960). Others 

involve situations where the violation is ongoing, but the parties had stipulated that damages fell 

within the applicable two or six year limitation period. Furrer v. Talent Irrigation Dis!., 258 Or 

494,517-18 & n. 17,466 P2d 605, 617 & n. 17 (1970); Holdner v. Columbia County, 51 Or App 

605,609,613,627 P2d 4, 7, 9 (1981). Still others are unclear as to exactly what effect a 

continuing violation has on the viability of plaintiffs' claim and the damages available. For 

example, in Little, supra, the Oregon Supreme Court held that the statute of limitations did not 

bar a claim for negligent failure to remedy a dangerous highway condition, but did not discuss 

Exhibit 1 -"}PfgR1f plaintiff s claim was limited only to the six years immediately preceding the filing of the 
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complaint. 303 Or at 585, 739 P2d at 567. Similarly, in Denora v. Fischer Eng'g & 

Maintenance Co., 55 Or App 448,638 P2d 490 (1981), the court dismissed as parties the owners 

of property adjacent to plaintiff who had sold their property prior to the six year limitations period 

preceding the filing of the complaint, but was silent as to how the limitations period affected 

plaintiff's damages against the adjacent property owners who had not sold their property. If 

plaintiff was pennitted full recovery against those owners for the previous 14 years of trespass, 

Denara would suggest that a tort ceases to be continuing as against a certain defendant when 

some occurrence (such as a conveyance) severs the relationship between the defendant and the 

tortious conduct. Where there has been no such severance between the defendant and the 

tortious conduct, however, the tort is continuing. 

Given the lack of any specific direction in the above cases, this court relies on two very 

clear statements which appear most relevant to the current situation. According to the Oregon 

Supreme Court, "[wJhere the tort is continuing, the right of action is continuing." Hotelling v. 

Walther, 169 Or 559, 565, 130 P2d 944, 946 (1942). Although Hatelling was a medical 

malpractice case which was effectively overruled by ORS 12.114( 1), the validity of its statement 

as to continuing torts was reiterated by the Oregon Court of Appeals almost 40 years later: 

Where there is a continuing tort, the cause of actio.n does not finally 
"accrue" for statute of limitations purposes until the conduct ceases to 
cause injury. 

Haldner, 51 Or App at 613 n. 3,627 P2d at 9 n. 3. 

This unequivocal statement appears to control here. Plaintiffs assert that defendant has 

spilled diesel on a continuing basis since the 1950s and continues to do so up to the present. If 
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defendant's ongoing conduct continues to cause injury to plaintiffs, their cause of action has not 

yet accrued, and the statute of limitations has not started to run. 

Because this court concludes that plaintiffs' claims are not barred by the statute of 

limitations, summary judgment is denied: However, this court is troubled by statements in some 

of the above cases which appear to imply that a plaintiffs damages are limited to those occurring 

within the applicable statute of limitations period regardless of whether the tort is continuing. 

See, e.g., Furrer, supra; Marlin, supra. Given the equivocal state of Oregon law on this issue, 

the court has requested that the parties submit additional briefing on plaintiffs' measure of 

damages under the statute of limitations. Because defendant did not move for summary judgment 

on this issue, the additional briefing will not affect this court's ruling. 

B. Statute QfUltimate RepQse (Seventh, Eighth & Ninth Claims for Relief) 

The statute of ultimate repose, DRS 12.115( 1), provides: 

In no event shall any action for negligent injury to person or property of 
another be commenced more than 10 years from the act or omission 
complained of 

Although defendant's motion purports to apply the statute of ultimate repose only to the 

extent plaintiffs assert negligent conduct in their Seventh, Eighth and Ninth Claims for Relief, 

defendant's' Reply Brief expanded its argument to encompass all of plaintiffs' claims. The 

threshold question, therefore, is which of plaintiffs' claims are subject to the statute of ultimate 

repose. 

1. Which Claims are Subject to the Statute? 

The plain language of the statute states that it applies only to claims for "negligent injury." 
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of the statute to apply to strict product liability claims as well. Johnson v. Star Mach., 270 Or 

694, 709, 530 P2d 53, 60 (1974). In reaching this conclusion, the court noted the dual rationale 

for the statute of ultimate repose: 

The first concerns the lack of reliability and availability of evidence after a 
lapse oflong periods of time .... 

The second rationale concerns the public policy of allowing people, 
after the lapse of a reasonable time, to plan their affairs with a degree of 
certainty, free from the disruptive burden of protracted and unknown 
potential liability. 

Jd at 700-01, 530 P2d at 56. 

Because these concerns equally apply where products liability is concerned, the court 

concluded that "the exclusion from the purview of the statute of products liability cases would be 

at variance with the policy of the legislation and, therefore, would bring about an unreasonable 

result." Jd at 709, 530 P2d at 60. 

Defendant hones in on the court's discussion that the same proof would be offered in a 

strict liability case as in a negligence case, and its conclusion that: 

Jd. 

there is no substantial difference between the evidence that is used to prove 
the two types of cases insofar as the applicability of a statute relating to the 
reliability and availability of evidence is concerned. 

Defendant uses this conclusion to argue that the statute of ultimate repose should apply to 

all of plaintiffs' claims, because the evidence required for each will be substantially the same. 

However, defendant's reading of the statute not only renders the legislature's use of the phrase 

"negligent injury" a nullity, but also requires the court to ignore the court's reasoning that the 

Exhibit 1 - Page 11 
Reply Memorandum in Support of 
Motion to Dismiss 

11- OPINION 

BZT0104(e)013137 



statute of ultimate repose is designed to protect tortfeasors who have no knowledge of their 

alleged negligence: 

[The statute] primarily protects defendants who, withoul prior notice of 
pending claims, would necessarily find it extremely difficult, if not 
impossible, to mount a defense because of nonpreservation of evidence and 
the disappearance or death of witnesses after a long lapse of time .... [and 
frees people] from the disruptive burden of protracted and unknown 
potential liability. 

Jd at 700-01,530 P2d at 56 (emphasis added). 

While it certainly seems reasonable to expand the statute of ultimate repose to products 

liability claims in which the defendant may be liable without notice, it makes no sense to expand it 

to intentional torts in which the tortfeasor is well aware of his or her actions and the potential for 

a lawsuit. Truncating all of plaintiffs' claims simply because the evidence overlaps with their 

negligence claims would subvert the legislature's intent to provide closure to unknowing 

defendants. 

Further, defendants have cited no cases in which the Oregon courts have applied the 

statute of ultimate repose to strict liability cases other than those for products liability. In one 

case the Oregon Supreme Court applied the statute of ultimate repose to an ultrahazardous 

condition claim. See Cavan v. General Motors Corp., 280 Or 455, 571 P2d 1249 (I 977). 

However, that case is distinguishable because the plaintiff alleged that a product was 

ultrahazardous at the time of its manufacture, i.e., the claim was essentially one for strict product 

liability. Thus, no authority applies the strictures of the statute of ultimate repose to plaintiffs' 

strict liability claims. 
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Thus, this court declines to apply the statute of ultimate repose to all of plaintiff's claims. 

It will, however, subject plaintiffs' Seventh, Eighth, and Ninth Claims for relief to the statute of 

ultimate repose to the extent those claims allege negligence. 

2. How Does the Statute Affect a Continuing Violation? 

Plaintiffs contend that the statute of ultimate repose is inapplicable because the tort is 

continuing. However, the statute of ultimate repose applies independently of the statute of 

limitations, and is not quite so forgiving. A "period of ultimate repose ... applies regardless of 

when a claim might otherwise accrue for statute of limitations purposes." Urbick, supra, 141 Or 

App at 455,918 P2d at 455. 

This distinction is underscored by the fact that the statute oflimitations does not run until 

an action is "accrued," DRS 12. ° 1 0, while the statute of ultimate repose cuts off actions more 

than 10 years after "the date of the act or omission complained of" ORS 12.115(1}. "The cutoff 

was intended to occur 'regardless of when the damage resulted or when the act or omission was 

discovered.'" Bealsv. Breeden Bros., 113 Or App 566, 571, 833 P2d 348, 350, review denied, 

314 Or 727,843 P2d 454 (1992), quoting Withersv.lvfillbank, 67 Or App 475,477,678 P2d 

770 (1984). See also Cereghino, 826 F Supp at 1247-48. 

Therefore, the fact that plaintiffs have alleged that defendant's tortious conduct is ongoing 

does not exempt them from the statute of ultimate repose, but instead bars them from recovering 

for defendant's negligent actions more than 10 years prior to the filing of their complaint. 

Thus, this court concludes that the statute ofuItimate repose bars plaintiffs' Seventh, 

Eighth, and Ninth Claims for Relief to the extent they assert negligent conduct prior to January 
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23, 1986. To the extent that plaintiffs' Eighth and Ninth Claims for Relief assert intentional 

conduct on the part of defendant, they remain unaffected by the statute of ultimate repose. 

II. Types of Damages Alleged 

Plaintiffs have requested the following damages: (1) diminution in property value; (2) lost 

tax revenues by City; (3) future costs for drinking water by the City; (4) lost future economic 

development by the City; (5) consequential damages including emotional distress and lost profits; 

(6) punitive damages; and (7) prejudgment interest. Defendant urges this court to limit plaintiffs' 

damages to diminution in property value, and to dismiss all other claimed damages. 

A. Lost Tax Revenues 

The City's claim for lost tax revenues is based on the fact that the diminution in property 

values caused by the contamination is responsible for a resulting decrease in the property tax 

revenues collected by the City. Plaintiffs contend that such loss is compensable as acknowledged 

by State of New York v. General Elec. Co., 199 AD2d 595, 604 NYS2d 355 (1993), which 

allowed the Town of Moreau, New York, to recover lost property tax revenue caused by 

defendant's groundwater contamination within the statute oflimitations period. 

As pointed out by defendants, the New York state court allowed such damages without 

discussion as to the Town's legal basis therefor. Further, recovery of such damages flies in the 

face of Oregon law which does not impose liability for "negligently causing a stranger's purely 

economic loss without injuring his person or property." Hale v. Groce, 304 Or 281,284, 744 

P2d 1289, 1290 (1987). See also Ore-Ida Foods, Inc. v. Indian Head Cattle Co., 290 Or 909, 

627 P2d 469 (1981). Although it is true that in this case the City is alleging damage to its own 
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property by defendant's contamination, its claim to lost tax revenues is based solely on the 

property damage to third parties. It is entirely derivative of the losses suffered by others. 

Plaintiffs argue that such losses to the City are a foreseeable consequential damage of 

defendant's actions. However, the Oregon Supreme Court has stated that in such cases "[i]t does 

not suffice that the [economic] hann is a foreseeable consequence of negligent conduct .... " 

Hale, 290 Or at 284, 744 P2d at 1290. Indeed the refusal of the courts to award economic 

damages based on injury to third parties "reflects [the] policy decision to limit recovery of such 

damages. The number of economic interests which could be damaged from an act are, in some 

cases, practically limitless .... " Ore-Ida Foods, 290 Or at 917,627 P2d at 474. 

Based on the foregoing, it appears that under Oregon law the City is not entitled to lost 

property tax revenues caused by defendant's damage to the property of third parties. 

B. Future Costs for Drinking Water 

The City alleges that it "expects to incur substantial future costs to provide an adequate 

supply of drinking water for its residents." Second Amended Complaint, ~ 16. Defendant seeks 

to dismiss this request for damages because: (1) as above, it is a purely economic injury based on 

harm to third parties, and (2) it is too speCUlative. 

Defendant points to the City's Answer to Interrogatories which described the City's 

factual basis for claiming its future costs to obtain drinking water as follows: 
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Affidavit of Jeffrey S. Love ("Love Aft"), Exhibit 2, pp. 4-5. 

According to defendant, this answer is proof positive that the City's claim for future costs 

to obtain drinking water is purely speculative. This court does not agree. Not only does the 

existence of the artesian well create an issue of fact as to whether the contaminants from the 

upper aquifer can escape down to the deeper aquifer, but the City's master water plan specifically 

designates the shallow groundwater in and around the City as a source of its potential water 

supply. Parks Aff, Exhibit 58. Because both sources of drinking water are either currently 

contaminated or in imminent danger of being so, the City asserts that it must look elsewhere for a 

future water supply for its residents. 

This court disagrees with defendant that this is a purely economic injury based on hann to 

third parties. Instead, this is an injury the City suffers directly. As defendant notes, plaintiffs 

"need expert evidence to establish such future and highly technical costs to any reasonable degree 

of certainty." Defendant's Reply brief, p. 13. However, that evidence is not necessary at 

summary judgment. Under Oregon law, "when a plaintiff asserts a claim for damages for future 

hann, the question whether those damages are recoverable is a question of fact for the jury, the 

answer to which will depend upon the evidence adduced at trial." Tadsen v. Praegitzer Indus., 

Inc., 324 Or 465,472,928 P2d 980,983 (1996). Thus, detennination of the likelihood offuture 

damages is inappropriate for disposition on summary judgment, and should instead be addressed 

at trial: 

[A]n expert may testify as to economic assumptions that necessarily rest on 
estimates and predictions of uncertain future events. Any weakness can be 
explored by cross-examination or contrary evidence. . .. Whether the 
claimed damages [are] proven is a matter for the fact finder, under 
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Id at 472-73, 928 P2d at 984 (internal citations omitted). 

At this stage, the court cannot say that, as a matter of law, the City is precluded from 

recovering damages for its future costs to obtain drinking water. 

C. Lost Future Economic Development 

The City also seeks damages for lost future economic development. Defendant contends 

that to the extent this claim is premised on property owned by third parties, it is a purely 

economic loss based on harm to third parties which the City is not entitled to recover. Hale, 

supra. As discussed above, defendant is correct. 

As to City-owned property, defendant contends that the City's damages are already fully 

reflected in its claim for diminution in property value. Defendant provides no reasoning for this 

conclusion, and it is certainly not clear to the court that the City's loss of future economic 

development would be equivalent to the decrease in its property value. If the amount lost would 

encompass more than just diminution in property value, plaintiffs should be permitted to present 

such evidence at trial. 

Given this uncertainty, summary judgment is inappropriate on this issue to the extent the 

City asserts lost future economic development of City-owned property. Summary judgment is 

granted., however, to the extent the City asserts such damages based on property owned by third 

parties. 

D. Consequential Damages. 

Plaintiffs seek damages for emotional distress and lost profits. Defendant contends that 

they will be fully compensated by recovery of the diminution in their property value. This court 
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Under Oregon law, a plaintiff may recover consequential damages such as mental anguish 

when such damages are caused by an ongoing interference with the use and enjoyment of the 

plaintiffs property. Edwards v. Talen/ Irrigation Dis/., 280 Or 307, 570 P2d 1169 (1977). 

Defendant cites Meyer v. 4-D Insulation Co., 60 Or App 70, 652 P2d 852 (1982), for the 

proposition that damages are not recoverable for any annoyance suffered by the plaintiffs. 

However, the court' s denial of consequential damages in Meyer was based on the absence of an 

ongoing interference. It noted that plaintiff had instead suffered a single event in which his house 

burned down. 

This court will not prevent plaintiffs from presenting evidence at trial that they suffered 

consequential damages caused by defendant's ongoing interference with the use and enjoyment of 

their property. 

E. Punitive damages 

Defendant contends that plaintiffs' claim for punitive damages is barred by the statutes of 

limitation and ultimate repose because it is based on events occurring prior to 1990. However, as 

discussed previously. this court has held that the statute oflimitations has not yet begun to run, 

and the statute of ultimate repose does not apply to intentional acts. Because this court has 

·requested further briefing on the issue of how the statute of limitations affects plaintiffs' damages, 

it is possible that the court may revise its current opinion and limit plaintiffs' claim for punitive 

damages to those events occurring after 1990 (or some other date). At this time, however, the 

court will neither bar nor limit plaintiffs claim for punitive damages. 

To the extent plaintiffs' claim is based on more recent events, defendant contends that 

there is no evidence of willful misconduct sufficient to support a claim for punitive damages. 
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This court disagrees, and will allow the jury to weigh the evidence of defendant's misconduct 

since 1990. 

F. Prejudgment Interest 

Plaintiffs seek prejudgment interest "on all real property damages at the statutory rate 

from June 21, 1994 until paid." Second Amended Complaint ~~ 52,59,67, 71. "It is proper for 

the court to award prejudgment interest when the exact amount owing is ascertained Of easily 

ascertainable by simple computation or generally recognized standards and where the time from 

which the interest must run can be ascertained." Anderson v. Divito, 138 Or App 272, 284, 908 

P2d 315, 323 (1995). 

Defendant contends that plaintiffs' property damages are not readily ascertainable because 

they will require expert testimony as to the diminution in value of each plaintiffs real property. 

Although plaintiffs assert that it is precisely because they have experts that the amount is readily 

ascertainable, this court anticipates that defendant will present opposing expert testimony on that 

issue. Further, because plaintiffs' allegations concerning damages are somewhat vague at this 

point, this court cannot say with any certainty whether plaintiffs are entitled to prejudgment 

interest or not. Because this issue will be more easily resolved after evidence has been presented 

at trial, defendant's motion for summary judgment is therefore denied as premature. 

m. Claims Under ORS 465.255 (First and Second Claims) 

Plaintiffs' First and Second Claims are brought pursuant to ORS 465.255, which provides 

that certain persons: 
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Defendant contends that these claims should be dismissed because plaintiffs have not 

incurred any "remedial action costs" as defined by statute. Pursuant to ORS 465.200(23), 

"remedial action costs" are those 

reasonable costs which are attributable to or associated with a removal or 
remedial action at a facility, including but not limited to the costs of 
administration, investigation, legal or enforcement activities, contracts and 
health studies. 

"Remedial action"-is defined as: 

those actions consistent with a permanent remedial action taken instead of 
or in addition to removal actions in the event of a release or threatened 
release of a hazardous substance so that it does not migrate to cause 
substantial danger to present or future public health, safety, welfare or the 
environment. "Remedial action" includes, but is not limited to: 

• • • 
(c) Such actions as may be necessary to monitor, assess, evaluate or 

investigate a release or threat of release. 

ORS 465.200(22). 

Plaintiffs assert that there is sufficient evidence that they have incurred remedial action 

costs, noting specifically that the City has spent $15,000 to investigate the nature and extent of 

the contamination, and that most, ifnot all, of the plaintiffs, have expended funds for excavation 

and testing of well and groundwater. See Love Aff, Exhibit 2, p. 3, and Ex. 3, pp. 2, 5, 8, 11, 14, 

17, 20, 26, 29, and 32. According to defendant, these costs do not fall under the statute because 

they have been incurred not as part of any permanent remedial action, but in the pursuit of trus 

lawsuit. S To the contrary, the statute specifically includes "actions. .. to monitor, assess, 

evaluate or investigate a release" within the purview ofa "remedial action." ORS 465.200(22)(c). 

S Plaintiffs concede that they are not entitled to recover attorneys fees as part of remedial action costs under this statute. 
Cash F10w Investors, Inc. v. Union Oil Co., 31 g Or 88, 862 P2d 501 (1993). 
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Plaintiffs' efforts to test their well water clearly fall within this definition, and are "consistent with 

a permanent remedial action." That defendant and DEQ are primarily responsible for the remedial 

action should not foreclose plaintiffs from conducting their own assessments and evaluations of 

the nature and extent of the release consistent with that remediation. 

While not all of the costs claimed by plaintiffs may be ultimately recoverable as 

remediation costs,6 plaintiffs have presented sufficient evidence to create an issue of fact that such 

costs have been incurred. Summary judgment as to plaintiffs' First and Second Claims is 

therefore denied. 

IV. Claims Under ORS 466.640 (Third and Fourth Claims) 

Plaintiffs Third and Fourth Claims are brought under ORS 466.640, which provides: 

Any person owning or having control over any oil or hazardous material 
spilled or released or threatening to spill or release shall be strictly liable 
without regard to fault .... 

Defendant contends that this statute does not provide a private right of action to plaintiffs. 

In the alternative, defendant asserts that it does not apply to spills which occurred prior to 1985, 

the year the statute was enacted. Plaintiffs concede that the statute does not explicitly provide a 

private right of action, but urge this court to infer such a right based on the context of the statute 

within ORS Chapter 466. 

Generally speaking, "an individual has no private remedy for a statutory violation unless 

the statute expressly provides one." Praegitzer Indus., Inc. v. Rollins Burdick Hunter of Or., 

Inc., 129 Or App 628,632, 880 P2d 479,481 (1994). Where the statute "is silent regarding 

6 Answers to Interrogatories reveal that each plaintiff has paid $500 to the law firm ofMetz Baum Hostetter & O'Hanlon, 
and that at least one plaintiff spent over $11,000 for new house siding. LoveAif, Ex. 3, p. 23. Whether these costs are rCC{)verable as 

E h
'b" 1 r4=l1lediau.ction costs is debatable, but resolution of that issue is not ncccssaty at this stage. 
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private enfercement, ceurts may recegnize a private right enly when it is necessary to. carry eut 

the pelicy efthe statute." Stout v. Cilicorp Indus. Credit, Inc.) 102 Or App 637, 641, 796 P2d 

373,375 (1990), review denied, 311 Or 151, 806 P2d 129 (1991). 

While ORS 466.640 mandates strict liability fer release ef eil or ether hazardeus material, 

it dees net say to whom the vielater is strictly liable. Because the legislature did net specify that 

strict liability was to the state, plaintiffs argue that the ceurt can imply that the legislature did no.t 

intend liability to. be so. limited. They cite Gardner v. First Escrow Corp., 72 Or App 715, 696 

P2d 1172, review denied, 299 Or 314, 702 P2d 1111 (1985), for the prepo.sitien that werds 

emitted frem a statute are presumed to. be intentienal unless the co.ntext clearly implies etherwise. 

Here, ho.wever, the co.ntext does clearly imply etherwise. ORS Chapter 466 is fo.cused 

exclusively o.n the administrative aspect o.fbusinesses and facilities using o.r manufacturing 

hazardo.us wastes. Amo.ng o.ther things, it sets ferth the pewers and duties ofDEQ and 

Environmental Quality Commissien ("EQC"), ORS 466.015-0.25; lists standards and criteria fo.r 

PCB or hazardo.us waste permits, ORS 466.040-.045; provides fer DEQ inspection and 

menitering efhazardeus waste facilities, ORS 466.310; and co.nfers upon DEQ the autho.rity to. 

cenduct and o.rder the cleanup efhazardo.us waste spills, ORS 466.645. Given that the Chapter is 

devoted exclusively to. the Po.wers and respensibilities efthe DEQ and EQC, it wo.uld be 

anemalo.us to. infer a private right ef actien fer plaintiffs under that Chapter. Indeed, it is likely 

that the legislature did net feel that private parties needed to be provided with a statutery private 

right efactien under this statute since they already had o.ne under ORS 465.255, as well as the 

eppertunity to. pursue remedies fer hazardeus waste centaminatien in the fo.rm ef cemmen-Iaw 
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Plaintiffs argue that because ORS 466.645 provides independent authority for DEQ to 

require a responsible person to clean up, investigate and remove oil spilled or released, ORS 

466.640 would be duplicative ofORS 466.645 ifit did not also provide strict liability to private 

parties. However, the two statutes are not duplicative. ORS 466.640 merely identifies which 

persons are liable for hazardous waste spills. ORS 466.645 then imposes duties upon liable 

persons, and gives DEQ the authority to enforce those duties. 

This court is unpersuaded that ORS 466.640 provides plaintiffs with a private right of 

action. Accordingly, summary judgment is granted as to plaintiffs' Third and Fourth Claims. 

Given this conclusion, it is unnecessary to address defendant's argument that the statute does not 

apply to spills which occurred prior to 1985. 

v. Claims Under ORS 468B.30S (Fifth and Sixth Claims) 

Plaintiffs' Fifth and Sixth Claims are brought under ORS 468B.305, part of Oregon's Oil 

or Hazardous Material Spillage Act, which provides that it is unlawful: 

for oil to enter the waters of the state from any ship or any fixed or mobile 
facility or installation located offshore or onshore, whether publicly or 
privately operated, regardless of the cause of the entry or the fault of the 
person having control over the oil, or regardless of whether the entry is the 
result of intentional or negligent conduct, accident or other cause. Such 
entry constitutes pollution of the waters of the state. 

Defendant contends that this statute likewise denies plaintiffs a private right of action. 

Alternatively, defendant asserts that it is not a "facility or installation" subject to liability under the 

statute. 

Unlike ORS 466.640, it is clear that ORS 468B.305 does provide plaintiffs with a private 

right of action. One need look no further than ORS 468B.31O(1), which provides that a person 
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who violates ORS 468B.305 shall be strictly liable "for the damages to persons or property, 

public or private, caused by such entry." It would be nonsensical to hold that the statute renders a 

violator strictly liable for damage to personal property, but does not provide the property owner 

with the right to seek redress for the statutory violation. This court therefore concludes that 

plaintiffs have a private right of action under ORS 468B.305. 

The court turns next to defendant's argument that it is not a "facility or installation" 

subject to liability under ORS 468B.305. Resolution of this issue requires a tortuous analysis of 

the statute and its definitions. This analysis begins with the statute's definition of "facility" as: 

any structure, group of structures, equipment, pipeline or device, other 
than a vessel located on or near navigable waters of a state, that is used for 
producing, storing, handling, transferring, processing or transporting oil in 
bulk and that is capable of storing or transporting 10,000 or more gallons 
of oil. "Facility" does not include: 

... ... ... 

(c) Any structure, group of structures, equipment, pipeline or 
device, other than a vessel located on or near navigable waters of a state, 
that is used for producing, storing, handling, transferring, processing or 
transporting oil in bulk and that is capable of storing or transporting 
J 0,000 or more gallons of oil but does not receive oil from tank vessels, 
barges or pipelines. 

ORS 468B.300(9). 

Although plaintiffs do not specify, this court assumes that the "facility or installation" at 

issue is defendant's 210,000 gallon diesel storage tank. Having thus identified the subject, this 

court will attempt to deconstruct the statute into a workable definition. The key element to the 

exception noted above appears to be that the facility "not receive oil from tank vessels, barges or 

pipelines." Given the location of LaG ran de in Eastern Oregon, it is highly unlikely that the 

railyard would receive oil from a tank vessel or barge. Thus the issue becomes whether the 
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storage tank receives its oil from a pipeline. Plaintiffs assert that there are numerous pipelines at 

the railyard, but one must look to the statute to detennine whether they meet the requisite 

definition: 

"Pipeline" means an onshore facility, including piping, compressors, pumps 
stations, and storage tanks, used to transport oil between facilities or 
between facilities and tank vessels. 

ORS 468B.300(22). 

It cannot be argued that the LaGrande railyard receives oil from a tank vessel, so it will 

only be served by a pipeline as defined by statute if that pipeline transports oil "between facilities." 

Plaintiffs have not presented any evidence as to the configuration of the railyard or the layout of 

its fueling operations. At this point, therefore, the court is left with the impression that defendant 

has one 210,000 gallon tank from which it fuels the various engines. Engines have tanks of only 

4,000 gallons and therefore do not meet the requisite 10,000 gallon minimum for a "facility." 

Thus, any pipeline which is connected to an engine for purposes of fueling, does not meet the 

statutory definition of "pipeline." Further, even if there is a pipeline from the storage tank which 

fills up railroad cars for the transport of oil, such railroad cars are exempted from the definition of 

"facility." ORS 468B.300(9)(a). Plaintiffs have therefore failed to create an issue offact that 

defendant's railyard receives oil from a "pipeline," and this court therefore concludes that it does 

not constitute a "facility" subject to liability under ORS 468B.305. 

Plaintiffs next argue that defendant is liable as an "onshore facility," which is defined as: 
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ORS 468B.300(I8). 

Despite the obvious defect that a liable party must first qualify as a facility before it can be 

an onshore facility, there is absolutely no evidence that defendant's railyard "could reasonably be 

. expected to cause substantial hann to the environment by discharging oil into or on the navigable 

waters of the state." Given that "navigable waters" is defined as "the Columbia River, the 

Willamette River up to Willamette Falls, the Pacific Ocean and estuaries to the head of tide 

water," ORS 468B.300(14), this court does not see how anyone with knowledge of LaG ran de's 

location in eastern Oregon could "reasonably expect" the railyard to discharge oil into those 

waters. Plaintiffs contend that defendant's capability of such contamination is a question of fact. 

Regardless of this court's skepticism, the burden is on plaintiffs to create an issue offact that 

defendant is liable as an offshore facility. A bald assertion that a railyard in LaGrande is capable 

of discharging oil into the Pacific Ocean or Columbia or Willamette Rivers will not suffice. 

Plaintiffs' fallback position is that ORS 468B.305 imposes strict liability upon any "facility 

or installation," and that the railyard qualifies as an installation. Despite the detailed definition of 

facility, the legislature failed to include a definition ofinstallation. According to plaintiffs, this 

means that the word should be afforded its ordinary meaning - i.e., "something that is installed 

for use." Plaintiffs conclude that the railyard is an installation which has discharged oil into the 

waters of the state and is therefore liable under ORS 468B.305. The court is unpersuaded by 

plaintiffs' argument. It makes no sense that the legislature would provide a convoluted definition 

for "facility" and yet leave the word "installation" - a word equally as ambiguous as "facility" -

open to speculation. This is particularly true given the lengths the legislature has gone to in order 

to narrow down the type of "facility" which can be liable under the statute, namely a structure, 
Exhibit 1 - Page 26 
Reply Memorandum in Support of 
Motion to EXisnOO!NION 

BZT0104(e)013152 



group of structures, or a device which is not a railroad car, underground storage tank, or vessel 

located on navigable waters, which receives oil from a tank vessel, barge, or pipeline which 

carries oil from one facility to another or from a facility to a tank vessel. Given this detailed 

whittling away at potentially liable parties, it is unreasonable to conclude that the legislature 

intended the word "installation" to be broadly construed as anything which is not a facility. 

Instead, given the context of the statute, it is much more likely that "installation" was simply 

intended as a synonym to facility. Even ifit was not so intended, however, this court declines to 

interpret the statute in such a way as to nullify the exemption painstakingly created by the 

legislature. 

Summary judgment is therefore granted as to plaintiffs' Fifth and Sixth Claims. 

VI. Common-Law Tort Claims (Seventh through Tenth Claims) 

Plaintiffs' Seventh though Tenth Claims are common law claims for negligence, trespass, 

nuisance, and abnormally dangerous activity. 

A. Negligence and Trespass (Seventh and Eighth Claims) 

Defendant appears to move against these two claims only to the extent they are barred by 

the statute of ultimate repose. As discussed above, the court agrees. However, these claims 

survive surnrnary judgment to the extent they allege negligent conduct between January 23, 1986 

and the present or intentional conduct. 

III 

III 

III 
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B. Nuisance (Ninth Claim) 

Defendant argues that to the extent plaintiffs allege a public nuisance, plaintiffs have 

shown no special injury. Although defendant concedes that ORS 468B.0257 would render its 

pollution of the groundwater nuisance per se, it contends that the statutory definition of 

"pollution" still requires plaintiffs to show special injury as an element of a public nuisance claim: 

"Pollution" or "water pollution" means such alteration of the physical, 
chemical or biological properties of any waters of the state ... which will 
or tends to ... create a public nuisance or which will or tends to render 
such waters harmful, detrimental or injurious to public health, safety or 
welfare .... 

ORS 468B.005 (emphasis added). 

Defendant's circular reading of these statutes ignores the disjunctive in the above quoted 

definition. Read properly, "pollution" is an alteration of the waters of the state which creates a 

public nuisance or which renders such waters harmful. There can be no question that diesel 

contamination renders the water harmful. Thus, defendant's alleged violation ofORS 

468B.025(1) creates a nuisance per se. 

Plaintiffs assert that to the extent they have alleged common-law negligence, they have 

indeed presented sufficient proof of special injury to avoid summary judgment. In support of their 

assertion, they quote Frady v. Portland Gen. Elec. Co., 55 Or App 344, 349, 637 P2d 1345, 

1349 (1981): 

7 ORS 468B.025 states in pertinent part: 
(1) Except as provided in ORS 468B.050, no person shall: 

(a) Cause pollution of any waters of the state or place or cause to be placed any wastes in a 
location where such wastes are likely 10 escape or be carried inlo the waters of the state by any means . 

• • • 
(3) Violation of subsection (I) or (2) of this section is a public nuisance. 
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When a public nuisance interferes with an individual's right to use and 
enjoy his real property, the individual suffers special injury and may bring 
an action against the perpetrator of the nuisance .... Furthermore, even 
when the nuisance would be classified as public, if it interferes with the use 
and enjoyment of land, the landowner may bring an action for either public 
or private nuisance. 

Plaintiffs have made a sufficient showing that the contamination of their groundwater has 

impaired their right to use and enjoy their real property. Under Frady, therefore, plaintiffs have 

shown a special injary, and defendant's motion for summary judgment as to the Ninth claim must 

be denied. 

It bears repeating, however, that plaintiffs' Ninth Claim is barred by the statute of ultimate 

repose for any negligent actions alleged to have occurred prior to 1986. 

C. Abnonnally Dangerous Actiyity (Tenth Claim) 

Defendant contends that plaintiffs' Tenth Claim must be dismissed because its activities at 

the LaGrande railyard do not constitute an abnormally dangerous activity. Whether an activity is 

abnormally dangerous is a question of law for the court. McLane v. Northwest Natural Gas Co., 

255 Or 324,327,467 P2d 635, 637 (1970). 

An activity is abnormally dangerous in Oregon: 

only where it is "extraordinary, exceptional, or unusual, considering the 
locality in which it is carried on; when there is a risk of grave harm from 
such abnormality; and when the risk cannot be eliminated by the exercise of 
reasonable care." 

Buggsi, Inc. v. Chevron USA, Inc., 857 F Supp 1427, 1432 (D Or 1994), quoting McLane, 255 

Or at 328-29,467 P2d at 637. 

The locality where the activity is conducted is not determinative: 
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"[The potential for abnonnal hazards may] differ with the place where the 
activity is conducted; but an activity is not otherwise immune from strict 
liability because it is 'appropriate' in its place .... [A]n extraordinary risk 
does not become ordinary because it occurs in its own appropriate place." 

Jd, quotingKoos v. Roth, 293 Or 670,682,652 P2d 1255, 1263 (1982). 

It is undisputed that fueling activities at the LaGrande railyard have changed over time. 

Until 1981, defendant conducted a mainline fueling operation at the railyard, dispensing more than 

50-60,000 gallons of diesel per day. After defendant closed down its mainline fueling operation in 

1991, it fueled local and helper locomotives at the rate of approximately 20,000-48,000 gallons 

per day. Defendant currently has an above-ground tank filled with 210,000 gallons of diesel, and 

since 1995 has dispensed 4,000-19,000 gallons per day. In comparison, a typical busy gas station 

dispenses approximately 12,000 gallons per day. 

Both sides cite cases which they contend control this court's resolution of this issue. 

Defendant relies on Hudson v. Peavey Oil Co., 279 Or 3, 8, 566 P2d 175, 178 (1977), in which 

the underground storage of gasoline in connection with the operation of a gas station was held not 

to be an abnonnally dangerous activity. Because plaintiffs have aIJeged that the current activity at 

the railyard approximates that of a busy gas station, defendant contends that the same reasoning 

applies. 

However, the continuing validity of Hudson has been called into question by the Oregon 

Supreme Court's assertion in Koos, supra, that the location of the activity is not determinative. 

Because the Hudson court rested its decision in part on its conclusion that the gas station's 

activities were not "in any way 'extraordinary, exceptional, or unusual' ill this location," id at 8, 

566 P2d at 178 (emphasis added), it is unclear whether the court would come to a different 
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conclusion if faced with the same issue. Further obfuscating matters is the court's conclusion 

that: 

Jd. 

[W]e cannot hold, on the evidence presented, that the risk of seepage 
cannot be eliminated by the exercise of reasonable care, or that the harm to 
be anticipated from the underground seepage is "grave," as we used the 
term in McLane, [supra]. 

It is thus impossible to tell which, if any, of the factors considered in Hudson were 

determinative. If location was paramount, then the force of the court's holding is undermined. 

On the other hand, if the court was more convinced by the fact that the risk of harm could be 

eliminated by the exercise of reasonable care, then its reasoning and conclusion are persuasive 

here. At this juncture, however, Hudson is not dispositive of defendant's assertion that the 

activities at the LaGrande railyard do not constitute an abnormally dangerous activity. 

For their part, plaintiffs focus on Buggsi, supra, in which Judge Frye decided that she 

could not hold as a matter of law that a petroleum bulk storage plant (coincidentally located in 

LaGrande) was not an abnormally dangerous activity. Buggsi, 857 F Supp at 1432-33. Judge 

Frye reached this conclusion because the plant dealt "with a 'hazardous substance' that could 

potentially be highly destructive of health or property in the event of a mishap." Id. Plaintiffs 

emphasize that defendant has a holding tank filled with 210,000 gallons of diesel and fuels 

approximately 4,000 to 19,000 gallons of diesel fuel per day. Given this activity, they contend 

that Buggs; is precisely on point. 
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Plaintiffs also point out that defendant's storage and fueling activities are similar (although 

somewhat greater in volume) to those of a gas station, an activity highly regulated by statute. 

They note that: 

The abnormally dangerous nature of an activity need not be proved by 
evidence if this danger is recognized by stringent legislative or 
administrative safety regulations, although it may be an issue what degree 
of danger a regulation recognizes. 

Koos, 293 Or at 682,652 P2d at 1263. 

While plaintiffs make a good point, conversely it can be argued that because railyards are 

not heavily regulated like gas stations, they therefore are not abnormally dangerous. However, 

regulation of an activity is simply one factor out of several which determine whether an activity is 

abnormally dangerous. Simply because an activity is subject to regulation does not make it 

abnormally dangerous per se. 

This court finds that none of the above arguments or case law dictates the outcome ofthis 

Issue. Instead, the court turns to the Oregon Supreme Court's statement that its focus in these 

cases "has been on assessing abnormal hazards by their potential for harm of exceptional 

magnitude or probability despite the lIhnost care." Koos, 293 Or at 681-82,652 P2d at 1263 

(emphasis added). 

The assessment of extraordinary danger thus has been based on the 
magnitude of harmful events and their probability despite all reasonable 
precautions. 

Id at 678,652 P2d at 1261. 

Under this rubric, Oregon courts have deemed abnormally dangerous the storage of highly 

explosive gas vapors (Mclane, supra), aerial cropdusting (Loe v. Lenhardt, 227 Or 242,249,362 
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P2d 312 (1961), and field burning (Koos, supra). Each of these activities poses a risk of danger 

to others even if they are perfonned in a non-negligent manner. In comparison, this court is not 

convinced that a risk ofhann from defendant's fueling operations exists despite the exercise of 

due care. Plaintiffs' own expert admits as much: 

When I started with the railroad in 1963, fueling equipment was already 
available which, when properly maintained could have prevented virtually 
all locomotive fueling spills. 

... ... ... 

From 1963 to the present, equipment, procedures and containment systems 
commonly in use at railroad diesel fueling facilities would have prevented 
spilling and leaking from the diesel fueling facilities at La Grande. 

Amended Preliminary Expert Witness Statement ofE. Jake Allison (docket #174), pp. 2-3. 

In sum, this court is unpersuaded that defendant's fueling operations are such that they 

pose a potential for hann of exceptional magnitude despite all reasonable precautions. Indeed, 

plaintiffs' own evidence is that the hann they suffered could have been averted if defendant had 

used reasonable precautions. Such an allegation suggests a claim for ordinary negligence, and 

does not support a claim that the activity is abnonnally dangerous. 

At the hearing on this motion, plaintiffs argued that they anticipate that defendant will 

present testimony at trial that it conducted its railyard in accordance with accepted practices and 

procedures, and that spillage of diesel under such circumstances is inevitable regardless of the 

precautions taken. Plaintiffs asserted that in the event the jury accepts such testimony, they 

should be permitted to present the jury with the alternative theory that defendant should be strictly 

liable for conducting an abnonnally hazardous activity. Plaintiffs' argument misses the point. The 

question of whether an activity is abnonnaUy hazardous is one for the court, and is not dependent 

upon a jury's determination as to negligence at trial. 
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Based on the evidence in the record and the testimony by plaintiff's expert, this court 

concludes that any danger presented by the activities conducted at defendant's railyard can be 

prevented by the exercise of due care. Summary judgment is therefore granted as to plaintiffs' 

Tenth Claim. 

VII. Indemnity Claim (Eleventh Claim) 

Defendant contends that plaintiffs' Eleventh Claim for indemnity should be dismissed as 

premature because plaintiffs have not discharged liability to a third party. Plaintiffs concede that 

their claim is not yet ripe, but attempt to piggy-back their claim-for indemnity on their claims for 

declaratory judgment as to future damages. 

Under Oregon law, a plaintiff does not have a cause of action for indemnity until he or she 

has discharged a legal obligation owed to a third party. Owings v. Rose, 262 Or 247, 252, 497 

P2d 1183, 1185 (1972). Plaintiffs concede that they have not yet done so. IfpJaintiffs are 

required at some point in the future to discharge a liability to a third party based on defendant's 

conduct, they may bring an action for indemnity at that time. However, as a matter of law, 

plaintiffs' claim for indemnity is not ripe at this time and must be dismissed. 

Summary judgment is granted as to plaintiffs' Eleventh Claim. 

VIII. Declaratory Judgment Claims (Second, Fourth & Sixth Claims) 

Defendant moves for summary judgment against plaintiffs' Second, Fourth and Sixth 

Claims for declaratory judgment. As discussed above, the court has already held that summary 

judgment is appropriate as to the Fourth Claim under ORS 466.640 and Sixth Claim under ORS 

468B.305. Thus, plaintiffs' only remaining claim for declaratory judgment is their Second Claim 

under ORS 465.255. That claim requests "a declaration that defendant is strictly liable under 
Exhibit 1 - Page 34 
Reply Memorandum in Support of 
Motion ta'bisQKwrON 

BZT0104(e)013160 



ORS 465.255 for all past, present and future damages incurred by plaintiffs and attributable to or 

associated with the Release." Second Amended Complaint, ~ 28. 

Defendant argues that to the extent the Second Claim involves past and present damages, 

it duplicates the First Claim for Relief. If plaintiffs prevail on their First Claim for Relief at trial, 

they will be entitled to those damages. This court agrees with defendant, and for purposes of 

clarity, will dismiss plaintiffs' request for a declaratory judgment for past and present damages 

under ORS 465.255. 

To the extent plaintiffs seek a declaratory judgment for. future damages, defendant 

contends their claim should be dismissed as specUlative. Here the court disagrees. As discussed 

above, the likelihood of future damages is inappropriate for disposition on summary judgment, 

and should instead be addressed at trial. 

Accordingly, that portion ofplaintifrs Second Claim which requests a declaratory 

judgment for past and present damages is dismissed. To the extent the Second Claim concerns 

future damages, however, summary judgment is de~ed. 

DATED this 18th day ofJuly, 1997. 
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I hereby certify that I served the foregoing reply memorandum in support of 

motion to dismiss by defendant Beazer East, Inc., formerly known as Koppers Company, Inc., 

on: 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.e. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest 

Terminal Co. 

by the following indicated method or methods: 

D 

o 

o 

By faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

By mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

By sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

By causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

I 
il" 

DATED thislS day of March, 1999. 

Jerry B. dson 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as 
Koppers Company, Inc. 
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Dean D. DeChaine. OSB No. 64025 
dechaine@millemash.com 
Jerry B. Hodson. OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 
Hager & Carlsen LLP 

3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-:'599 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
fornlerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Civil No. CV99-41-JE 

AFFIDA VIT OF JERRY B. HODSON IN 
SUPPORT OF MOTION TO DISMISS BY 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

21 STATE OF OREGON ) 

22 COUNTY OF MULTNOMAH 
) SS 
) 

23 

24 

I, Jerry B. hodson, being first duly sworn, do hereby say as follows: 

1. I am an attorney in the offices of Miller, Nash, Wiener, Hager & Carlsen, 

25 local counsel for defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

26 
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I ("Beazer"). I make this affidavit in support ofBeazer's motion to dismiss. All facts and 

2 statements contained in this affidavit are within my own personal knowledge. 
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2. On Tuesday, March 9, 1999, I spoke with Ron Clark, counsel for the 

defendant Cummings Transfer Co. in the case of Time Oil Co. v. Cummings Transfer Co., 

Lincoln County Circuit Court Case No. 971553. Mr. Clark informed me that Cummings 

Transfer Co. did not raise the legal issue of whether or not there is a private right of action under 

the Oregon Spill Response Act in that case. 

SUBSCRIBED and sworn to before me this 11+17 
day of March, 1999. 

_

OFFICIAL SEAL 
. BEVERLEY G. HAMMONS 

:: ! NOTARY PlJ8lIC-OREGON 
...... y" COMMISSION NO. 056299 

M{ COMMISSION EXPIIES JULY 31. 2000 
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1 I hereby certify that I served the foregoing affidavit of Jerry B. Hodson in support 

2 of motion to dismiss by defendant Beazer East, Inc., formerly known as Koppers Company, Inc., 

3 on: 
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Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.e. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal 
Co. 

by the following indicated method or methods: 

o 

o 

o 

by faxing full, true, and correct copies thereofto the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

• J1 

DATED thisiS day of March, 1999. 

Jerry B. odson 
Of ttorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 
ATTORNEYS AND COUNSUORS AT LAW 
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1 PATRICIAM. DOST, OSB # 90253 
JAYT. WALDRON,OSB#74331 

2 SCHWABE. WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Facsimile (503) 796-2900 

5 Internet e-mail addresspmd@schwahe.com 

6 Of Attorneys for Plaintiffs 
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'IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 TIME On. CO., a Washington 
corporation, and NORTHWEST 

14 TERMINAL CO., an Oregon 
corporation, 

RECEiVED 

MAR 0 () 1999 
Milklr. Na!oh. W,ener 

Hager & Carisen • 

No. CV99-41-JE 
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PLAINTIFFS' RESPONSE TO DEFENDANfS' 
Plaintiffs, MOTION TO DISMISS . 

vs. 

f{OPPERS COMPANY, INC, a 
18 Delaware corporation, and BRAZER 

EAST, INC., a Delaware corporation, 

Defendants. 

WTRODUCTION 
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Plaintiffs Time Oil Co. and Northwest Te.nninal Co. (collectively, ''Time Oil'') 

respectfully submit this memorandum in response to defendants' motion to dismiss Time Oil's 

complaint. 
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1 

2 A. 

ARGJ.JMENI 

The Oregon Spill RC§pOI1se Act provides a private right of action. 

3 Defendants argue that Time Oil's claims under the Oregon Spill Response Act should be 

4 dismissed because that Act provides no private right of action. No Oregon appellate court has 

5 decided whether a private party may sue under the Oregon Spill Response Act. 

6 The Oregon Spill Response Act provides that "any person owning or having control" 

7 over oil or a hazardous material "shall be strictly liable without regard to fault" for the spill or 

8 release or threatened spill or release of the hazardous material. ORS 466.640. The express terms 

9 of the statute do not limit that liability so that it runs only to the state. In fact, such a 

10 construction contradicts the obvious .public policy behind the Spill Response Act: to protect 

11 . human health and the environment through timely, appropriate cleanups. ORS 466.640 imposes 

12 

13 

14 
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strict liability on two classes of people: (1) owners of hazardous material and (2) persons who 

have control of hazardous material. Multiple parties might be strictly liable for the same spill. 

In this case, for example, Koppers' contracts made it extremely clear that Koppers always 

retained ownership of all hazardous materials at Time Oil's property. Time Oil certainly has 

control of those materials now that they have been spilled on its property. Where two parties are 

strictly liable for the same release and both have a statutory obligation· to ''immediately clean up" 

the release, 1 the first party to step forward is hugely penalized if it cannot recover any part of its 

costs from the other party. Essentially. this interpretation of the statute sets up a state-sponsored 

game of chick~ in which the first person to blink loses everything. Clearly, the legislature could 

not have intended to create such a disincentive for responsible parties to act quickly to clean up 

spills of hazardous materials.2 

1 ORS 466.645(1). 

2 Defendants rely upon Judges Redden and Jelderk's decision in Catte!us Development v. 
L.D. McFarland Company. Ltd.. 1993 WL 485145 (0. Or. 1993), that no private right of action 
exists under Oregon's hazardous waste laws. ORS 466.205 imposes liability only to the extent a 
person "causes or permits" the spill of a hazardous waste. This is completely different than the 
"strict liability without regard to fault" scheme ofORS 466.640 and does not create the same 
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1 At least two Oregon trial courts have allowed a private right of action under the Oregon 

2 Spill Response Act. In May-Slade Oil Company v. Grinnell Corporation. No. 9710-07933, the 

3 Multnomah County Circuit court denied a motion to dismiss claims under ORS 466.640, finding 

4 that ORS 466.640 does provide a private right of action. See Order, Exhibit 1. In Time Oil Co. 

S v. C!lmmings Transfer Co., No. 971553, the Lincoln County Circuit court: found the defendant 

6 liable and awarded damages under ORS 466.640. ~ Findings of Fact and Conclusions of Law, 

7 Exhibit 2, p. 5.3
. As these courts found, a reasonable reading of the statute is that it provides both 

8 a mechanism for the DEQ to require a reasonable and expedient cleanup as well as a means for 

9 injured property owners to recover costs they incur because of the release of a hazardous 

10 material owned by another party.4 

11 Oregon courts infer a private right of action where necessary to CalI)' out the pOlicy of the 

12 statute. Stout v. Citicom Industrial CrediLInc., 102 Or. App. 637, 641,796 P.2d 373 (1990). A 

13 private right of action under the Oregon Spill Response Act is necessary for timely, protective 

1.4 cleanups of spills and releases ofhazardous materials. 

IS B. The OreiOD Spill Response Act _lies retroactively. 

16 Defendants argue that the Oregon Spill Response Act does not apply ren:oactively. It is 

17 clear, however, from the context of the entire legislation containing the Spill Response Act, th~ 

18 
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disincentive for liable parties to act. 

3 Magistrate Judge Stewart reached the opposite conclusion in CitY of LaOrande v, Union 
Eac1flc Railroad Compan~ (U.S. District Cqurt for the District of Oregon No. CV96-11S~ST). 

4. Defendants urge the Court to read the limiting ~hrase ''to the state only' or ''to the 
Department only" into the statute. Other parts of the Spill Response Act do in fact limit action to 
the Oregon Department of Environmental Quality. For example, only the DEQ may collect 
treble damages when the liable party fails to take appropriate cleanup action. ORS 466.680. The 
legislature elected, however, to omit the '"to the department" languaJ'e found in ORS 466.680 
from ORS 466.640. Such an omission must be interpreted as intentional. Gardner v. Fum 
Escrow COf!? .. 72 Or. AppI 715, 726, 696 P.2d 1172 (1985) (omitted words are presumed to be 
intentional, unless the context clearly implies otherwise). Because the Spill Response Act was 
enacted to protect the environment, public health and public welfare, it shou14 be construed 
broadly and in favor of a private right of enforcement. 
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1 the Act was intended to provide for the cleanup of sites in existence at the time the legislation 

2 was passed. See pprtland General Electric Company v. Bureau of Labor and Indu.strjes. 316 Or. 

3 607.611. 8S9 P.2d 1143 (1993) (at the first level of statutory analysis, court considers context of 

4 the statutory provision at issue, which includes other provisions of the ~ame statute). Section 20 

5 ofHB 2146 (Oregon Laws 1985, Chapter 733), an appropriations provision not codified in the 

6 Oregon Revised Statutes, provides money to the DEQ for investigating and monitoring 

7 '"potential and existing sites." ~ Oregon Laws 1985, Chapter 733, Exhibit 3. It would be 

8 absurd for the legislature to give the DEQ funds to investigate pre-Act sites but deny the DEQ or 

9 any other person the ability to rcquiIe cleanup of those sites. 5 Indeed, the legislative history to 

10 the Oregon Superfund statute refers 10 lIB 2146 as "a first step toward addressing the cleanup of 

11 abandoned or uncontrolled sites contaminated with hazardous substances." Minutes, Senate 

12 Committee on Agricultural and Natural Resources, SB 122, February 20, 1987, Ex. B., p_ 7 

13 (Exhibit 4).' 

14 Where possible, courts should construe statutes to be reasonable. workable, and 

15 consistent McKean-Coffinan y. Employment Division. 312 Or. 543, 549, 824 P.2d 410 (1992)-

16 The only constnlction of the Spill Response Act consistent with all parts of the bill containing it 

17 is that the Act applies to spills that happened before its enactment as well as after. Defendants' 

18 motion to dismiss Time Oil's claims under the Spill Response Act should be denied. 

19 

20 

21 

22 

23 

24 
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!5 Defendants argue that the legislature's use of the term ''immediately' implies that the 
statute is intended to regulate only future spillS. Of course, the statutoxy obligation is to 
commence clean up "immediately" after the spill or release is discovered, which mayor may not 
be "immediately" after the spill occurs. 8m ORS 466.635. 

, Defendants argue that, if the legislature had intended the Spill Response Act to apply 
retroactively. there would have been no point in creating a "duplicative retroactive liability 
scheme under the Oregon superfimd statute." Memorandum in Support p. 5 n.2_ There is no 
getting around the fact that the Spill Response Act and Oregon Superfund are somewhat 
duplicative, even if only applied prospectively. The legislative history to Oregon Superfund 
makes it clear that Oregon Superfund was intended principally to provide the DEQ with 
additional funding to "ensure that the known abandoned and uncontrolled sites can be properly 
investigated and cleaned up." Id., p.S. 
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C. Time Oil will amend its complaint to allege conmliance with the National 
Contingeru;y Plan. 

Time Oil's investigation and remediation of the Northwest Terminal under the DEQ's 

oversight is in co~liance with the National Contingency Plan. Time Oil will amend its 

complaint to allege NCP compliance. 

D. Time Oil is mtitled to a.s£ert a claim for contribution for natural ~our.ce . 
damages. 

Defendants mistake Time Oil's claim for contribution for natural resource damages that 

may be assessed against Time Oil as a "claim. for natural resource damages." Time Oil agrees 

that only a designated trustee may bring an original claim for natural resomce damages. 

However, CERCLA Clearly allows a responsible party to seek contribution for natural resource 

damages from other responsible parties. 42 U.S.C. § 9613(£)(1) provides: 

Any person may seek contnoution from any other person who is 
liable or potentially liable under section 9607(a) oftbis title .... 

Section 9607(a)(4)(C) includes natural resource damages among the liabilities responsible parties 

face in a CERCLA action. S~ction 9613(g)(3) ("Contribution', provides that an action for 

conmDution for "damages" may be brought within three years of the date of a judgment. 

administrative order or judicially approved settlement. "DiIIIlages" are defined as "natural 

resource damages." 42 U.S.C. § 9601(6). And Section 9613(g)(1), "Actions For Natural 

ResoUl'Ce Damages," expressly refers to contribution actions: "Except as provided in paragraphs 

(3) [Section 9613(g)(3)] and (4), no action may be commenced for damages .... " 

Time Oil's potential1iability for natural resource damages is far from an academic 

question in this case. In connection with the federal Environmental Protection Agency's 

prospective listing of approximately six miles of the Willamette River at Portland Harbor 

(encompassing the Time Oil facility at issue in this case) on the National Priorities List, the 

National Oceanic and Atmospheric Administration is completing a Preliminazy Natural 

Resources SUNey, the first step in assessing natural resource damages. The U.S. Fish and 
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1 Wildlife Service and the National Marine Fisheries Service have also expressed to EPA and to 

2 the DEQ their intentions to assess natural resource damages. Time Oil is entitled to seek 

3 contribution for these damages, and defendants' motion to dismiss should be denied. 

4 E. Time Oil will am~ its complaint to allege causation \Dlder Oregon Superfund. 

5 The releases for which defendants are liable caused Time Oil to incur response costs. 

6 Time Oil believes it has alleged this causal connection, but Time Oil will amend its complaint to 

7 state causation even more clearly. 

8 F. time Oil is entitlesl to bring claims under DRS 465.255. 

9 Defendants argue that Time Oil Co. and Northwest Terminal Co .• as the owner and 

10 operator of the facility at issue in this case, are precluded from bringing a claim under ORS 

11 465.255. ORS 465.255(S)(b} expressly contemplates such claims. Although Oregon courts 

12 have not addressed this issue directly, the Oregon Supreme Court has stated in d:icta that private 

13 parties may seek contnoution under ORS 465.255. Cash Flow Investors. Inc. v. Union Oil Co. 

14 ofCalifomii, 318 Or. 88,96,862 P.2d 501 (1993) (holding that "remedial action costs" do not 

15 include attorney fees incurred by a private party "in a successful contribution proceeding under 

16 ORS 465.255 ... "). Oregon trial courts do.in fact award contribution forremedi21 action costs 

17 under ORS 465.255. Exhibit 2. p. 5. 

18 Oregon courts allow private parties to seek contribution un~ ORS 465.255. In this 

19 case, however, Time Oil does not believe that its recovery under 0&8 465.257 and ORS 465.325 

20 would differ significantly from the recovery allowed by 0&5 465.255. Time Oil is content to 

21 proceed under whichever statutory provision the Court deems most appropriate. 

22 

23 

24 

2S 

26 
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CONCLUSION 

For all of the foregoing reasons, defendants' motion to dismiss should be denied. 

Dated: March 5, 1999. 

. SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
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r-'" ·-··~'·l ,. ~j'i1 eREO 

! J,aM 1 3 1998 ., 

,', ., 
FILED 

1 JAN 22 1998 
• ._,_ 'I> _______ " _ ,1 

. ; :"" .-"! C'':;; 1 .:~ ,;.::;~.o 'I" ~:O ~ 
----............ =-....-.. ....... ..r.~~.~.~ Mult Circuit Courts 

nomah COunh , 0 
2 

3 'I, regen 

4 IN THE CIRCUIT COURT OF urn STATE OF OREGON 

5 FORTHECOUNTYOF~~TNOMAH 

6 IvIAY4SLADE On. CO!vIPANY, 

7 

8 VS. 

Plaintift: 

9 GRINl'l~LL CORPORA.nON, a Delaware 
corporation. HEATON STEEL & 

1 0 SUPPLY, INC., an Oregon corporation, 
and USTMA.!'i INDUSTRIES, INC., a 

11 Delaware corporation, . 

12 Defendants. 

No. 9710-07933 

ORDER 

13 This motion came before the court Oll defendants Ustman Industries, Inc. and Grinnell 

14 Corporation's motions to dismiss on the 15th day of January, 1998, before the Honorable Ellen F. 

15 Rosenblum. Plaintiff appeared through its attorneys, Nancy M. Erile and Corey J. Parks; 

16 defendmt Ustman Industries, Inc. appeared through its attorney. JaM Ashworth; defendant 

17 Grinnell Corporation appeared through its attorney, Stephen G. Leathnm; and defendant Heaton 

18 Steel & Supply, Inc. appeared through its attomey, Julie M. Van Handel. Th~ court having 

19 reviewed all of the parties' written submissions and having heard oral arguments and being fully 

20 advised in the premises, nOWt thereforet 

21 IT IS HEREBY ORDERED: 

22 1. Motion 1Al as to plaintiffs claim for gross ilegligence is denied. The court did 

23 grant leave to replead to add additional allegations regarding licensing issues; . 

24 2. Motion lA2 as to plaintiff's claims pursuant to ORS 465.255 and 465.325 is 

25 denied; 

26 3. Motion lA3 as to plaintiffs claims pu.rsuant to ORS 465.325 is denied; 

Page 1 - ORDER I EXHIBIT 1 
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1 4. Motion lA4 as to plaintiffs claim pursuant to ORS 466.640 is allowed in part and 

2 denied in part. The court finds that DRS 466.640 does provide for a private right of action and 

3 denies the Illotion on that basis. However, the court allows the motion for the pmpose of 

"4 requiring plaintiff to amend with additional allegations as to the issue of ownership or control of 

5 the various defendants; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5. 

6. 

Motion lAS is denied as to plaintiffs claim for ind~ty; and 

Motion 2 regarding plaintiffs status as real party in interest is denied. 

1. Plaintiffwill file an amended complaint on or before January 27, 1998. 

DATED this &A-. dayafJanuary, 1998. 

~.-~" ~..uQ 
( Ellen F'ito's~blum ~. 

Circuit Court Judge \ 

SUBIYlIl lED BY: 
SCHWABE, WlLLIAMSON & WYATT 

By. CMA, co[~~k--
Nancy M~\ kt1e, OSB 90257 \ I . 
Corey 1. arks, OSB 96386 
Of Attorneys for Plaintiff 
May-Slade Oil Company 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the ~daY of J anua,ry, 1998, I served the foregOing 

3 (proposed form of)· ORDER on the following parties at the following addresses: 

4 

5 

6 

7 

8 

9 

John P. Ashworth 
Bullivant Bailey Pendergrass & Hoffman 
300 Pioneer Tower 
888 SW Fifth Avenue 
Portland, OR 97204 

Stephen G. Leatham. 
HeurIin, Potter & Leatham 
610 Esther Street, Suite 225 
P.O. Box 611 
Vancouver, WA 98666-0611 

10 The Holl. Ellen Rosenbhmi 
Circuit Court Judge 

11 528 Multnomah COUllty Courthouse 
Portland, OR 92704 

12 

John A. KnOx. 
Williams, Kastner & Gibbs 
4100 Two Union Square 
601 Union Sstreet 
Seattle, WA 98109 

Donald A. Loomis 
LoonUs & Holland 
801 E. Park Street 
Eugene. OR 97401 

13 

14 

15 

by mailing to them a true and correct copy ther~of, ce:rtified byme as such, placed in sealed 

envelopes addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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emcurr COURT 17th JUDrCIAL DISTRICT LINCOLN COUNTY 
POBOX 100 

NEWPORT, OR. 97365 
Charles p, Littlehales 
Circuit Judge 

Phone: (541) 265-4236 
Fax: (541) 265.1561 
INTERNET: Charles.P,LittJehllles@$TATE.OR.US 

Apri121. 1998 

Patricia M Dost 
SCHWABE, wn.LIAMSON & WYATT, P.C. 
Attorneys at law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
PORTLAND OR 97204-3795 

Ronald J. Clark 
BULLIV ANT, HOUSER. BAll..EY 
Attorneys at Law 
888 S. W. Fifth Avenue, Suite 300 
PORTLAND OR 97204-2089 

Re: TIME OIL CO., a WA corp. vs. C~GS TRANSFER CO., an OR corp.l#971553 

Dear Counsel: 

After reviewing my notes and the exhibits of the trial, the pleadings and documents in the 
file, and the parties closin& arguments and rebuttals, I am finding for the Plaintiff Time Oil 
Company. Although there was evidence of slight preexisting contamination, the 'court is of the 
opinion Time Oil Co. cleaned it up prior to the 6-20-98 spill. 

My findings and conclusions are that Steve Matthew, in his excavation of the tanks prior to 
the spill, found only minor contamination, and it was cleaned up. When he amved on 6-20-96, there 
was gas coming from the tanks (an oil drum, I assurrie to be 5S gallons, was half· full of gasoline 
from draining the tanks until they stopped overflowing). There was also a clear stain on the asphalt 

. and a strong odor of gas. When test holes were drilled, there was "hot gasoline" on top of the ground 
water, nor something that would come from a slow accumulating 40 year pollution problem. 

There is no question in my mind that Time Oil made it clear to Cummings they wanted a test 
delivery and they wanted it while theu employees were present so they could supervise the test. 
Cummings apparently failed to notify their driver, or he was tired and missed or ignored the request 
The driver clearly' would have discovered upon his arrival the appearance of a test site, and he 
ignored it. When the tanks overflowed, and I m\ of the opinion the overflow was substantial, the 

EXHIBIT ?--
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driver just shut off the load and took off, leaving a potentially dangerous inflammable situation, as 
well as an environmental disaster. It is clear the gasoline see~ into the soil and someone is going 
to have to clean it up, as the Pacific Ocean lies not too far to the West. 

The past remedial cleanup costs are established at $44,902.36. The future costs will be 
substantial, but have not been established. Cummings, for the reasons stated earlier, is responsible 
for 100% of the cleanup costs. 

The court will adopt the "PROPOSED FINDING OF FACT AND CONCLUSIONS OF 
LAW' submitted by the Plaintiff. The Plaintiff may prepare a Judgment and cost bill, and submit 
them to this court. 

es P. Littlehales, ircuit Court Ju e OSB#69106 
1'Jlh Judicial DistrictILincoln County 

~It· ~ 
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2 

3 

t .' . . '", 

4 IN TIlE cmCUIT COURT OF THE STATE OF OREGON 

5 F.OR THE COUNTY OF LINCOLN 

6 TIME OIL CO., a Washington corporation. 

Plaintiff, No. 971553 7 

8 vs. PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

9 CUM:MlNGS TRANSFER CO., an Oregon 
corporation, 

10 

11 
Defendant. 

12 Plaintiff Time Oil Co. submits the following proposed findings of fact and conclusions of 

13 law pursuant to ORCP 62. 

14 FINDINGS OF FACT 

1S L Plaintiff Time Oil Co. is the owner of a gasoline service station in Newport. 

16 Oregon known as the Agate Beach Market and Deli. 

17 2. Time Oir s Agate Beach service station has four 1.mderground storage~. Two 

18 of the underground storage tanks store regular unleaded gasoline, a third tank stores mid-grade 

19 unleaded gasoline, and the fourth tank stores premium unleaded gasoline. The regular unleaded 

20 tanks are 6,000 gallon tanks, and the mid-grade and premium tanks are 5,000 gallon tanks. 

21 3. On June 17, 18 and 19, 1996, Time Oil employees were performing maintenance 

22 worle on the underground storage tanks, including the installation of product level sensing 

23 equipment and the replacement of the lines between the tanks and the dispensers. To do this 

24 worle, Time Oil's employees excavated trenches around and over the tanks and lines. 

25 4. Time Oil's employees expected to complete their maintenance work the morning 

26 of June 20, 1996. To make certain that the connections and fittings were tight, TiIne Oil 
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1 scheduled a test of the tanks fur 10:00 am. on June 20, 1996. The tank test requires that the 

2 tanks be brim full of gasoline. Additional gasoline is then poured into a tube inserted into the fill 

3 end of the tank. to exert pressure ou the contents of the tank and associated piping. 

4 5.' Time Oil ordered a delivery of gasoline from the defendant, Cummings Transfer 

S Co., for the test Time Oil instructed the defendant that the gasoline was for a tank test, that the 

6 gaso tine was to be delivered at 10:00 a.m., and that the delivery was to be supervised by Time 

7 Oil eIJlployees. 

8 6. When Time Oil's employees left the Agate Beach service station the evening of 

9 June 19, 1996, the open excavations around the tanks and lines showed no evidence of 

10 contamination. When Time Oil's employees left the station that evening, they secured the 

11 construction area with cones, flagging tape and free Standing banicades. 

12 7. At approximately 3 :30 a.m. o~ June 20, 1996, an employee of the Defendant 

13 anived. at Time Oil's Agate Beach service station.to deliver gasoline for the tank test. 

14 Defendant's employee was then 70 years old and in the 10th hour of a shift during which he took 

15 no breaks. Defendant's employee drove through the barricades and flagging tape securing the 

16 construction site and commenced unsupcxvised delivery of gasoline into. three of the exposed 

17 underground storage taDks. 

18 8. Defendant's tmck camed mid-grade and regular unleaded gasoline. Defendant's 

19 truck carried at least 148 gallons more gasoI:ine than the total available capacity in the regular 

20 unleaded and mid-grade ~ at the Agate Beach service station. Based upon the driver's 

21 measurements of the gasoline in the tanks, the driver should have ,known that the gasoline in his 

22 truck would not fit in the tbree underground storage tanks he intended to till. In particular, the 

23 truck held over 400 gallons more mid-grade gasoline than the driver calculated could fit in the 

24 mid-grade tank. 

25 9. Nonetheless, the driver emptied all of the gasoline in his truck into the two regular 

26 unleaded and one mid-grade tank, over filling all three tanks. 
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1 to. Defendant's Fuels Handling Procedure Manual required the employee 'either to 

2 clean up the spill or to call 911 and report the spill. Defendant's employee did neither. 

3 11. Time Oil employees discovered the SP~ about 7 a.m. the morning of June 20, 

4 1996. Time Oil reported the spill to the Oregon Department of Environmental Quality (UDEQ") 

5 and immediately began excavating all 8.ccesSlole contaminated soils. However, Time Oil was 

6 unable to excavate all of the contaminated soil. 

7 12. Gasoline spilled by the D~fendant has contaminated groundwater beneath the 

8 tanks. The levels of contamination exceed Oregon cleanup sta:nd.atd5. Gasoline is present as free 

9 product on the groundwater. Benzene levels in groundwater are up to 7,000 times the acceptable 

10 level ,The DEQ's rules require that free product and benzene in the groundwater be removed. 

11 13. The evidence does not establish. that groundwater contamination at the Agate 

12 Beach service station is attn'butable to any prior release of petroleum at the serVice station. The 

13 evidence does not establish that the rem~al actions required to address the groundwater 

14 contamination or the costs of those remedial actiOns are attributable to pre-existing 

1S contamination at the site. 

16 14. Under the ovetSight oftbc Oregon DEQ. Time Oil has proceeded in a reasonable 

17 and logical fashion to investigate and clean up the contamination. 

18 IS. To date, Time on has incurred $44,902.36 in rem.edial action costs attributable to 

19 Defendant's spill of gasoline at the Apte Beach service station. These costs are reasonable. 

20 16. Time Oil will incur at least 5328,500 in future remedial action costs ataibutable to 

21 Defendant',s spill of gasoline at Time Oil's Agate Beach service station. 

22 17. Defendant has made no meaningful effort to participate in response or remedial 

23 actions at the Agate Beach setVice station. ' 

24 CONCLUSIONS OF LAW 

25 1. On October 1,1997, the Court held that defendant Cummings Transfer caused, 

26 contributed to or exacerbated a. ~elease o,r a hazardous substance, namely petroleum, at Time, 
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1 Oil's A~ate Beach service station. Defendant CUJllllIings Transfer is therefore strictly liable for 

2 all remedial action costs at the Agate Beach service station. The Court has granted Time Oil a 

3 declantory judgment finding Defendant strictly liable for future remedial action costs, as well as 

4 those costs Time Oil has already incurred. 

5 2. The relative culpability 01: negligence of the liable persons is a relevant fact for the 

6 Court to consider under ORS 465.257(1). Defendant Cummings Transfer failed to exercise 

7 reasonable care under the cin:umst.ances presented on J1llle 20, 1996. failed to meet the relevant 

8 st~ of care in its industry in its delivery of gasoline at the ~ate Beach station on June 20, 

g 1996, and failed to follow its own po~ci~ and procedures regarding the delivery of gasoline at 

10 the Agate Beach station on June 20,1996. Defendant was ~gligent in spilling gasoline at the 

11 Agat~ Beach station on June 207 1996. On the other hand, Time Oil acted with reasonable care 

12· u:o.der the circumstances and was not negligent !he factor of the relative culpability or 

13 negligence of the liable person weighs against the defendant Cmnmings Transfer. 
. . 

14 3. The a:Jllount ofha:zardous substances contributed to the facility is a relevant factor 

15 for the court to consider un.der ORS 465.257(1). Defendant ClImmings Transfer spilled a 

16 mllrimum of 148 gallons of gasoline at the Agate Beach service station on June 20, 1996. No 

17 credible evidence ofprior contamination has been presented. The factor of the amount of 

18 hazardous substances contributed to the facility weighs against the defendant Cummings 

19 1'ransfer. 

·20 4. The degree of cooperation by the liable persons with the government or with 

21 persons who have a financial interest in the facility and the extent of the participation by the 

., 

. 22 liable person in response actions at the facility are relevant factors for. the Court to consider under 

23 ORS 465.257(1). Time Oil bas fully cooperated with the DEQ. Time Oil is taking logical, 

24 reasonable steps to address the defend~t's spill of gasoline at the Agate Beach station. 

25 Defendant has not cooperated with Time Oil and has made no meaningful effort to partici.pate in 

26 remedial action at the Agate Beach service station. The (actors Qf cooperation and participation 
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1 weigh against defendant Otrnmings Transfer. 

2 5. The economic benefit derived by the facility from the acts or omissions that 

3 resulted in a release is a relevant factor for the court to cOIlSider uilder ORS 465.251(1). Time 

4 Oil has derived no economic benefit from the spill. In fact. Time Oil has incurred substantial 

5 expense to investigate and clean up the spill. The factor of the economic benefit derived by the 

6 facility from the acts or omissions that resulted in a release weighs against the defendant 

7 Cummings Transfer. 

8 6. The quality of evidence concerning liability and equitable shares is a relevant 

9 factor for the court to consider under ORS 46S.257(1). Time Oil presented high quality 

10 evidence. Two of the defendant's fact witnesses presented testimony at trial that was contrary to 

11 their testimony in pretrial depositions. Defendant's laboratory data contains multiple errors and 

12 is entitled to little, if any, weight. One of defendant·s expert witnesses, ~les Getter, is the 

13 person responsible for the erroneous lab data. Dr. Getter's testimony was inconsistent and is 

14 entitled to little weight. Defendant's other expert, Dr. Bruya. offered opinions outside ofms area 

15 of expertise. Those opinions are entitled to little weight. The quality of the evidence weighs 
. . 

16 against the defendant Cummings Transfer. 

17 7. Defendant Cu:m1T!jngs TmlSfer owned or had control of oil spilled at the Agate 

18 Beach service station. Under ORS 466.640, Defendant is strictly liable for all damages Time Oil 
. . 

19 has incurred or will incur to investigate or clC8Il up gasoline contamination at the Agate Beach 

20 service station. 

21 8. Under ORS 465.25S, 465.257. 465.325 and 466.640, Defendant Olmmjn,gs 

22 Transfer is liable to Time Oil for $44,902.36 in past remedial action costs. 

23 

24 

25 

26 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify ~ on the 10th day of April, 1998, I served the foregoing 

3 PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW, on the following party at 

4 the following address: 

5 Ro:o.ald J. Clark 
Bullivant, Houser Bailey, Pendergrass & Hoffinan 

6 300 Pioneer Tower 
800 S.W. Fifth Avcm.ue· 

7 Portland, Oregon 97204-2089 

8 by hand delivering to him a. txue and correct copy thereof: certified by me as such, placed in a 

9 'sealed envelope address~ to ltim at the address set.forth above. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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OREGON LAWS 1985 Chap. 733 

amount contributed by that person 01' political commit-
tee. . 

(C) More than $50 to a political committee support
ing or opposing both a candidate for state-wide offtce or a 
state-wide meuure and a candidate for other than .tate
wide office or a measure other than a .. tate-wide measure, 
and the total amount contributed by that penon or 
politiea1 committee. 

The statement zn.ay list as a single item the total amount 
of other contributions, but shall specify how those contri
butions were obtained. [As used in t~ paragraph, -addr
ess· includes street number, and name or rtU'al route 
numbel', city and state.} 

(b) Under upenditurel. all upeXlditures tnade, .haw
ing the amount and purpose of each. Each npenditure in 
an amount of more than $50 shall be vouehed. for by a 
receipt or canceled. check or an accura.t. copy of the 
receipt or check. A statement filed. un~ OM 260.058, 
260.063, 260.068 or 260.073 shall lwt the name of any 
pm;o.n to _hOlD upenditutes were made totaling $100 or 
more, and the total amount !If all ~dit:urft. 

(c) Separately. all contributions made by the candi· 
date or political committee to any other candidate or 
political coaunittee. 

(d) All loans, whether repaid or DOt. Dl8.de· to 
the C8l1clidate or politic.el committee. The state
ment shall Iist the name 8lld address of each person 
shOWl1 as .. eosigner or guarantor on .. loaD. and the 
amount of the obligation undertaken by each 
comper or guarantor. The statement also shall list 
the ~ of the lender holding the loan. 

(2) An~ of value paid for or contributed by any 
person shall be listed as both a contribution Uld all 

expenditure by the candidate ot committee for whOle 
benefit the payment or contribution W1lS tnade. 

(3) Expenditures made by an agent of a political 
collUDittee on behalf of the committee sball be reported in 
the same manner as if the e,;pendituret had been made by 
the committee itself. 

(4)· As oed in this section. "ad4hess" includes 
street number and name or rural route nllBlber, 
citY aud state. 

SECTION 6. OM 260.993·jS amended to read: 
260.993. (1) Except as provided in sub8ectiOIll (2) to 

(6) of this section, violation of uy Pl'Oviaion of this 
chapter is a Clsa. A misdemeanor. 

(2) The peualty (or violation of ORS 260.5a2 ~ 
limited to that pro-vided in subsections (15) and (7) of that 
secti.on. 

(3) Violation of OM 260.1555. 260.57!§, 260.615, 
260.645 or 260.715 is a Class C felony. 

(4) Violation of ORS 260 .. 705 is a Clus B misde
meanor. 

U5) Violation of ORS 260.585 i4 cz Clau C misdll-
lManor.] . . 

EXHIBIT 

[(6)} (5) VlOlatwn of ORS 260.560 or 260.685 (1) is 
punishable by a. 6ne of not more than $250. 

[(7)] (6) Violation of any provision of Oregon Revised. 
Statu~ relatiq to the conduct of any election or to 
nominations, petitions. filing or any other matter prelimi
nary to or relating to an election, for which no penalty it 
othuwiae provided, is punishable by a fine of not more 
thaD $250. 

S1I:CTION 1_ ORS 260.585 it repealed. 
Approvecl by tbe Go.IfIIOr July 13, 1.985 
Filed in the ollb gl Sec:etary of State J\!Iy 15, 1985 

CHAPTER 733 

AN ACT 

./ 

HB2U6 

. Relating to eDvironment; creating neVi provisions; 
amending ORB 401.026 and 468.070; repealing oas 
·468.810; and appropriatinc money. 

Be It EnaCted by the People ot the State otOregont 

SECTION 1. A£ used in section. 1 to 20 of this Act: 
(1) '"Barrel" means 4.2 U.S. gallons at SO degrees 

Fahrenh.eit. . 
(2) -Cleanup" mem. the contamme%lt. collection, 

removal, treatment or dispoeal of oil or hazardoue mate
rial; lite n.toration; and any investigations, monitoring. 
surveys, t;o$ting and other information gathering required 
or conducted by tlw department. 

(3) -Cleanup costa" ~anll all CQ.!jta usoeia.ted with 
the cleanup of a spill or release 1nC1ll'l'ed by the state, it3 
political subdiviaion Of any person "With written appronl 
from the department when implementing OM 459.685, 
468.800 or sections 1 to 20 of this Act. 

(4) "Commission" means the Environmental Quality 
Commisaiou. 

(15) "Departm.nt" means the Department of Environ
mental Quality. 

(6) '"DirectoT' me&l1$ the Director of the Department 
of Environmental Quality. 
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(7) ~ Ulaterial" means one of the followinl: 
(a) A material desicnated by the commissioD undR 

sectioD 6 of this Act. 
(b) Hazaidoua waste as defined in OM 459.410. 
(c) Radioactive waste and material as defined ill ORS 

469.300 and 469.530 and radioactive sublstances a. 
defined ill ORS 453.005. 

(d) Communicable disease agents U regulated by the 
Health Division undu ons chapters 431 81ld 433. 

(e) Hazardous aubs"bmces desipJated by the United 
States EnvironmenteI Protection A,ency under section 
311 of the Federal Water Pollution Control Act, P.L. 
92-500. sa amended. 

(8) "QUa" or ·oil" includes gasoline, crude oil. fuel oil, 
diesel au. lubricating oil, sludp, on refuse and any other 
petroleum related product. 
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(9) "Person" means an individual. ~~ firm. joint 
stock company, corporation, partnership, Il88Ociation. 
municipal corporation, political subdiviaion, interstate 
body, the state and any ageney or commission thereof and 
the Feder&1 Go"lerDment and any agency thereof. 

(10) "Remedial action" m.eam a permanent action 
taken to prevent or minimize the future spill or release of 
oil or hazardous tDaterial to prevent the oil or hazardous 
material trOD!. migrating and C&U$ing substantial danger 
to p~nt or future public health, safety, welfare or the 
eJlvlromnent. ~edlal action" includes but is not lim
ited to: 

(a) Actiom taken at the location of the spill or release 
such as storage, confinement, perimeter protection USU1g 
dikes, trenches Or ditches, clay cover, ueutralization. 
cleanup of spilled or released' oil (lr ha:tardous materlala. 
recycling or reuse, diversion. destruction, segregation of 
reactive wastes, dredging or excavation, repair or rep1ace~ 
ment of leaking containers. collection of leachate and 
runoff. onaite treatment or incinuation. provision of 
alternate water supplies, and any monitoring reasonably 
required to assure protection of the public health. safety, 
welf&Ue or the environment. 

(b) Ot'f'site transport of oil or haurdous material. 
(c) The storage, treatmen~ destruction 01' secure 

disposal offsite of aU 01' hazazdous material under section 
11 ofthia Act. ' 

(11) "Reportable ~tity" means one of the follow-
ing:, ' 

(a) A quantity designated by the com..tnis&ion under 
section 5 of this Act. 

(b)The~of: 
(A) The quantity designated for ~ sub

&tanc:es by the United States Environmental Protection 
Agency P\U$U8.Dt to section 311 of the Federal Water 
Pollution Control Act, P.1.. 92.500, aA 81lleDded; 

(B) The quantity designated for h.a2ard01l5 wPte 
under ORS chapter 459; 

(0) Ar:ly qqantlty of radioactive material, ~.ctive 
substance ~ ra~e.waste; 

(0) If spilled into waters of the state, or uc:ape into 
waters oltha state is likely, any quantity of oU that would 
produce a visible oily slick, oily solids, or coat aquatic life, 
habitat or property with oil. but ex.cludiDc normal dis
charges n-om properly operating marine engines; or 

(E) If spilled on land, any quantity of oil over O~ 
barrel 

(e) Till pounds un1ess otherwise designated by the 
, commission under section 5 of this Act. 

(12) "Respond- or "response" mean.: 
(a) Actions taken to monitor, assess 8lld evaluate a 

spill or release or threatened spill or release of oil Ot 
hazatdoWl material; 

(b) FiDt aid. rescue or tnedica1 servicu. and fire 
suppression; Or 

(c) Containment or other action, appropriate to pre
vent, minimize or mitigate c:1aD:aap to the public health, 
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aaf~, welfare or the enviromnent which may result from 
a spill or release or threatened spill or release if action is 
not taken. 

(13) "Spill or release- means the d.ischarJe deposit, 
injection, dwnping, spilling, emitting, "leasing, leakinf 
or placing of any oil or hazardous 'material into the air or 
into or on any land ot watel1l of the state, as defined iD. 
ORS 468.700, ezcept sa ,authorized by a permit iaued. 
under ORS chapter 454, 459, 468 or 469 or federal law or 
while being stored or taed for its intended pUlp08e 

(14) "Tlu-eatened .spill or release" means oil ~r haz. 
ardous material iBl:ikeIy to escape or be carried mto the' air 
or into or on any land or waters of the state. 

SECTION 2. Subject to policy dUoeetion by the 
commj"ion, the department may: 

(1) Conduct and prepare independently or in coopera. 
tion with others, studies, inftStiptiOllS. research and 
pro8l'atrU pe~ to the containment, collection, 
removal or cleanup of oil and hazardous material. 

(2) Advise. consult, participate and cooperate with 
other acencles of the state, political subdlvisiona, other 
states 01' the Federal Government, in respect to any 
Pl'OCHdings md all matters pertaining to responses, 
remedUd a.ctiOili or cleanup of oil and huardous material 
and financiD( of cleanup costa, including radioactive 
waate, materials and substances otherwise subject to ORB 
chapt.et9 4153 and 469. 

(3) Employ personnel, includinr specialqts. consul
tants and hearing officers, purchase materials and sup
pHes aDd enter into COl1tract! with public and private 
pcuties n~cessary to carry out the pro~iQns of ' sections 1 
to 20 of this Act. 

(4) Conduct and supervise educational programs 
about oil and hazard.cN. material. including the prepara
tion and dlstribution of infonnation regarding the con
tain~nt, collection, removal or cleanup of aU and 
hazardous material. 

(5) Provide advisory technical consultation and serv
ica to unite of local JOvemment and to state .Ddes. 

(6) Develop and conduct demOIl$tration prolt'aJDS in 
cooperation with unite of 1oc:a1 govwnment. 

(7) Perform all other acts necessary to carry out the 
duties, powers and responaibilities of the dep&l'tDlent 
under sections 1 to 20 ot thJa Act. 

SECTION 3. Nothing in aection.s 1 to 20 of tm. Act 
is inteuded. to grant the EnviJonmental Quality Comm1s~ 
sion or the Department ofEnvironmentaI Quality author~ 
ity over any radioactive ,ubet.n,ce regulated by the Health 
Division under ORS ,chapter 453, or any radioactive 
ZD4terial or wute recuIated by the Department of Energy 
01' En.rlY Facility Sitin, Council under ORS chapter 469. 

SECTION 4. (1) In accordance with the applicable 
pl'OvisioIll oiORS 163.310 to 183.550, the Environmental 
Quality Commiuion ,ball adopt an oil and hazardoU!! 
material emergency resPQllle master plaxl consistent with 
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the plan adopted by the Interagency Hazard Communiea· 
tiona Council pursuant to the provisions of chapter 696, 
Oregon Laws 1985 (EDrolled House Bi113005), and after . 
co~ultstion with the Intera,ency Hazard ComJnUDica
tiona Council, the Oregon State Police, the Oregon Fire 
Chiem Association and any other appropriate agency or 
orpnization. 

(2) The master plan adopted 1l1lder aubsection (1) of 
this aection shall include but need not be limited to 
provisions for ongoing training PrograJnS for local govern
ment and atate agency employes involved in response to 
spm. or relessea of oil and ha2..erdous material. The 
department may coordinate its training prop-ams with 
emergency respC>1lSe trainhlg program8 offered by local, 
state and federal agencies, couununity colleges and 
institutes of hicher education and private b:1dustry in 
order to reach the muim'UDl nUlJlber of employes, avoid 
\lDlleCf!9S'Uy duplication and cou.erve limited training 
funda. 

SECTION 5. In accordlmce with appHcable provi~ 
mas of ORS 1"83.310 to 183.550, the cootmission may 
adopt rules includlnc but not limited to: 

(1) Provisions to establish that quantity of oil or 
hazardous materiel spilled or reIeued which shall be 
nported under section 7 oftJrls Act. The COm.znlssiOD may 
det6rmlne that one single quantity aball be the reporlah1e " 
quantity for any oil or ba1ardous material, tegardless ~f 
the medium into which the oil or hazardous materlal _ 
spilled 01' released. 

(2) Establishing procedure. for the issuance,. modifi· 
cation and termination of pamita, orders. coll~ion of 
recoqrable co.ts and filing of notlficatious. 

(3) Any other provision conailtent with the provi· 
,ions of this Act that the comJnission considers necessuy 
to carry out this Act. " 

SBCTION 6. (l) By rule, the commission may 
designate as a hazardous material any element. com
pound, mixture, SOlutioD or substance which _hen spilled 
or rel.eaaed into the air or into or on any land or waters of 
the state may present a eubstantial da.nger to the public 
health, safety, welfare or the envU-oJDD.eJlt. 

(2) Before designatmg a .ubatance as hazardous 
material, the comm.i.ssion nlust find that the bazardous 
material, because of ita quantity, concentntion or p~. 
leal or chemical cbaracteristia may pose a present or 
future hazard to human health. safety, welfare Ot the 
environment when spilled or released.. 

SECTION 7. Any penon o-mn, or having control 
over any oil or hazardous Ulaterlal who bas knowledce of a 
spill or release shall immediately notify the Emergency 
Management Division sa loon as that person knows the 
spill or release is a t'Cportable quantity. 

SECTION 8. Any person owning or bailin, control 
over any oil or hazardous material spilled or relused or 
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threatening to apill or release shall be strictly liable 
without regard to fault for the spill or felease or threat
ened spill or re1eue. However, in any action to recover 
dazn.qes, the penon shall be relieved from strict liability 
without regUd to fault if the person can prove that the 
spill or release of oU or hazardoue material was caused by: 

(1) An act of war or sabotage" or an act of God.. 
(2) Negligence on the part of the United Statet 

Government at the State of Oregon. 
(3) An act or omission of a. thUd party without ~ 

to whether any such act: or omission was or was not 
negligent. " , 

SECTION 9. (1) Any person liable for a spill or 
release or threatened spill or release under section 80ftha 
Act ,haD munediately dean up the spill or ~lease under 
the direction of the dapartInent. The department may 
require the responaible perBOD to undertake such investi. 
gation.s. "monitoring, surveys, testing and othel- informa
tion gathering as the department considers necessary or 
appropriate to: 

(a) Identify the e%istence and extent of the spill or 
release; 

(b) Identify the source and nature of oil or hazardous 
tnateria1 involved: and 

(c) Evaluate the extent of danger to the public health, 
aafety-, welfare or the 8Dvilonment. 

(2) If any penon liable 1.nlder section 8 of this Act 
do .. not ;mmet.fiately commence and promptly alld ade
quately complete the cleanup, the departDlent may clean 
UP. or contract for the cleanup of the spill or releue or the 
threatened spill or release. 

(3) Whenever the department is authorized. to act 
under subseetion (2) of this section. the departm.ent 
directly or by coiltract may undertake such investiga
tiOllS, monitoring, surveys, teeting and other information 
gathering as it may dee;m appropriate to identify the 
e;J;istence and extent of the spill or release, the eOU1ce and 
nature of oil Ot hazardous material involved and the 
e:rlent of danpr to the public health, safety, welfare or the 
environment. In addition, the department directly or by 
contract may undertake such planning, fiscal, economic. 
epgineering and othel' studies and investigations" it may 
deem appropriate to plazl and direct clean up actio~, to 
teeOver the C06ta thereof 8lld legal costs and to enforce the 
proviJsiona of this Act. 

" SECTION 10. (1) If the commission finds that a 
proposed ~emedfal action CSDnOt meet any of the requjre. 
menas of ORS chapter 459 or 468 or any rule adopted 
under ORS chapte:r 459 or 468, the commiAion may issue 
a variance. 

(2) The commission may issue a variance under 
uub.ection (1) of th~ section if: 

(a) Speclsl conditioIUI exist that render ,triet com~ 
pliance unreuonable, burdensome 0'(' impractical; 
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(b) Strict compliance would result in substantial 
delay or preventing a remedial action from being under~ 
taken; or 

(c) The public health. safety, welfare and the environ
ment would be protected. 

SECTION 11. The director may allow a penon to 
stote, treat, destroy or dispose of offBite oil or hazardous 
material in lieu of other remedial action if the director 
~that: 

(1) Such actions are more cost e{fecti~e than other 
remedial actions; or . . 

(2) A1'e necessary to protect the public health, safety, 
welfa.R or the mviromnent from .. present or potential 
n.k which may be created by furlher exposure to the 
contlnued presence of oil or b.uardoua lJl4tcria1. 

SECTION 12. (I) In order to determiuethcneedfor 
raponae to a spill or release or tbree.teued spill or release 
under this Act. or euiorcing the provisions ofthfs Act, any 
penon who prepares, manulActure8, processq, packaps. 
stores, transports, handles, use.. applies. treats or dis
poses of on or hazardous JD.aterials1W1, upon.the request 
of the depamnent: 

(a) Fumish information relating to the oil ot haz· 
ardous material; and 

(b) Pmnit the department at all reasonable.times to 
have access to md COPY. records relating to the type, 
quantity, storage locations and hazal:ds of the oU or 
haurdous autterial. 

(2) In order to carry out subsection (1) of this section, 
the department may enter to inSpect at reuonable times 
any establishment or other place where oil or hazardous 
material is present. 

SECTION 13. (1) In order to determm.e the need for 
. raponse to a spill or release or threatened spill or releae 

under UUs Act, my person who l'repare8, manufactures, 
proceS5C!lS. packaps, stores, transports. handle., ~., 
appl1es. treats or dispo&e4 of oil or he.zardous material 
shaD., upon the request of any authoNed 10C!81 govern
U18nt official. permit the official at all reasonable time, to 
have access to and copy. records relatiq' to the type, 
quantity, storage 1oeations and huards of the oil or 
hazardous material. . 

(2) In order to carry out sub.ection (1) otthis eectioll 
a locallOvermnent official may enter to inspect at reason
able times any establWtment or other place where oil at 
buardous Ulateria1 is present. 

(3) ~ used in this SC!ction, "1ocal government official" 
includes but is not limited to an officer. employe or 
teptftentatille of a COUDty, city, fire department. fire 
distric:t or police agency. 

SECTION 14. (1) The Oil and Hazudous Material 
EmerpIlCY Response and Remedial Action Fund is estab
li8bed separate and distinct from the Genua! Fund iE1 the 
State Treasury. As permitted by federal eourt decisions. 

federal statutory requirements and aclmiIrlstrati~e ded. 
sions, after payment of UAOciated legal expenses, moneys 
not to exceed $2.5 million received by the State of OregOn 
from the Pet:olewn Violation Escrow FUlld of the United 
States Department of Energy that is not obligated by 
federal requirements to existing energy Pl'ograma shall be 
paid into the State Treasury and credited. to the iimd. 

(2) The State Treasurer lhall invest aJld reinvest 
moneya in the Oil aud Hazardous Material Emergency 
Response md RemeWai Aetion F\md in the manner 
provided by law.' . i 

(3) The mol1eYB in the Oil and Hazardous Material 
EJ.1l8l'ge11Cy Respouae md Retnedial Action Fund are 
appropriated continuously to the Departlllent of Environ
mental Quality to be used in the manner described in 
section 115 of this Act. 

SECTION 15. Moneys in the Oil md Hazardous 
Material Emergency Response and Remedial Action 
Fund may be uted by the Department of EnvironmenW 
Quality tor the following purposes: 

(1) Traininllocal BOvemment employes involved in 
respOD$e to spills or releBlle$ of oil and hazardous material 

(2) 'I'rainmc of state agency employes involved in 
response to &pills or releasee of oil and huard~ material. 

(3) Fundinr actions and activities authorized by sec
tion 9 of this Act. ORS 459.685, 4S8.8OO UJd 468.805. 

(4) Providing for the general adminisQation of sec
tions 1 to 20 of this Act including the purchase of 
equipment and payment of penonnel costs of the depart· 
xnent or any other state agency related to the enforcement 
of tltia Act. 

SECTION 16. (1) If a ~n required to c1ee.n up oU 
. or hazardous material under section 9 of this Act fails or 

refuses to do so, the per$On ahall be responsible for the 
reuonable expemes incurred by the department in carry
ing out section 9 of this Act. 

(2) The department she.ll keep a ~rd of all expenses 
incurred in cartYinl out any cleanup projects or activities 
authortted under ~n 9 of this Act, including charga 
for services performed and the state's equipment and 
materials utilized.. 
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(3) AzJy peDOn who doea not make a good faith effort 
to clean up oil or ba:zardous material when obligated to do 
so under section 9 of this Act shall be liable to the 
department for damages not· to exceed three times the 
amount of all expenses incw:red by the department. 

(4) Bued on the record compiled by the department 
under subsection (2) of tbiB section, the commission .hall· 
make a finding and enter an order against the person 
desaibed in subseCtion (1) or (3) of this section for the 
amount of daIDagea, not to exceed. treble d.smages, and the 
expemea incur:red by the state in canying out the acti~n 
authorized. by this section. The order may be appealed m 
the manner provided for appeal of a contested ca.se order 
under ORS 183.310 to 183.~. 
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(6) If the unaunt of state incurred expeD8eS and 
damages UIUier this section are not paid by the responsible 
penon to the department within 15 days after nlceipt of 
notice that 4uch e~es are due and owiDg. or, if an 
appeal U filed within 15 daY' after the court rendets i1:8 
decision if the decision affirms the order, the Attomey 
General, at the request of the director, shall brint an 
action in the name of the State of Oregon in a court of 
compete:nt jurisdiction to recoveJ' the amount specified in 
the notice of the director. 

SECTION 17. (1) In addition to any other penalty 
provided by law, any person who violates -l'rovision of 
lections 1 to 20 oftbil5 Act, or any rule or order entered or 
adopted under sections 1 to 20 of this Act, ID4Y incur a 
civil penalty not to exceed 110,000. Each day of violation 
shall be considend a separate offense. 

(2) The civil penalty authorized by aubeectlon (I) of 
this section ahall be established, imposed., co11ected and 
appetIed in the same mannu as civil penaltia are estab· 
lished, imposed. collected and appealed \U1der ORB 
468.090 to 468.125, except that a penalty collected under 
this section shall be deposited to the fund established tn 
section 14 of thia Act. 

SECTION 18. Violation of a provision ofthia Act or 
ot any rule or order entered or adopted undu this Act is 
punish_ble, upon conviction, by a fine of DOt moJ'e than 
$10,000 or by imprisoIUXlent in the county jail for not 
more than one year or both. Each day of violation ahall be 
considered a separate offense. 

SECTION 19. (1) Except as provided by aubse<:tion 
(2) of this section. beginning on January 1, 1986, every 
penon who operates a facility for the purpose of ctispoainl 
of bazarc:lot1.S waste or PCB that is subject to interim 
ltatus or a li.c:en$e issued. under ORS 459.410 to 459.450 
md 469.460 to 459.690 shall pay a monthly lw:udoua 
waste man.agement fee by the 46th day after the bst day 
of each DlOnth in the 8lI101lDt of $10 per diy-weicht ton of 
huardous wete or PCB brought into the facility for 
treatment by Incinerator' or for di$posal by landfUlat the 
facility. Fees under this section shall be ca1cW.ated in the 
same manner as provided in section 231 of the federal 
Compreheu.ive EnvironmeZ1ta1 Reeponase, Com~tion 
and Liability Act, P.L. 96-610, as &1lleDded. 

(2) When the balance in the Comprehensive Environ
mental a.lpoQae, Compensation and Liability Act 
Matehinc Fund establiahed in .ectioll 20 of thiI A¢ 
ruches $600,000 ullnUS any moneYs approved for oblip
tion UDder subsection (3) of section 20 of this Act, 
payment of fees under subsec;tion (l) of this IICC'tion ,hall 
be suspended. Payment of fee. shall reaume upon 
approval of funds by the Lepdative Assewbly or the 
Emergency Board to the department suHicient to 
decreUe the b.mnce in the fund to $150,000 or lower. 

(3) If payment of fees is to be suspended or reaumed 
under IUhsec:tion (2) of this section. the department shall 
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give re8.tOnable notice of the suspell8ion or tesumption to 
every person obligated to pay a fee UDder subsed;ion (1) of 
this section. 

SECTION 20. (I) The Comprehensive Enviton
mental 'Response, Compensation and Liability Act 
Matching Fund is established separate and distinct from 
the G.neral Fund in the State Treasmy. AU fees received 
by the Department of EnvirollIIlental Quality UDder sec
tion 19 of this Act shall be paid into the State TreMury 
and credited to the flmd. ' 

(2) The State Treuurer may inve,$t and reinveist 
moneys in the Comprehensive Environmental RespoIUle, 
Compensation and Liability /u;t Matching Ftmd in the 
manner proYided by law. 

(3) The moneys in the Comprehensive EnviroDlXlen
tal Respouse, Compensation and Liability Act Matching 
Fund are appropriated continuously to the department to 
be used u provided in subsection (4) of this section and 
fot' providing the 'teqUired state match for planned 
rez:aediaJ. actions fiaaneed by the federal ColDPrehensive 
Environmental Response, Compenaation and Liability 
Act, P.L. 96~510, as amended, lUbject to site by lite 
approval by the Lecfslative Assembly or the Eme~ey 
Board. 

(4) Up to 15 pen:ent of the moneys appropriated 
under subsection (3) of tbiI section may be used for 
in'VeStigating and DlOnitorin&' potential and uisting sites 
whicll are or could be subject to remedial action under the 
federal Comprehensive gnvironmental Response, Com
pensation and Liability Act, P.L. 96·510, 81 amended. 

SECTION 21. DRS 401.02518 amended. to read: 
401.025. As used in ORS 401.015 to 401.105, 401.260 

to 401.325 a;nd 401.356 to 401.580, unless the context 
requires otherwtse: 

(1) "Administrator" means the Administrator of the 
Emergency M~t Division. 

(2) "Benefic:Wy" baa the meaning given that term in 
ORS 656.005 (3). 

(3) "Dw;.ion" means the Emergency Manapment 
Division of the Executive Department. 

(4) '"Emergency'" incloo.. any man-made or natural 
evellt 01' circumstance eausq or threateninr losl!l of life, 
injury to person or property, human iuffering or financial 
loA, and Ulcludes, but is not limited to, tire, explosion, 
flood. severe weather, drought, earthquake, volcanic 
activity, apills or releases of oil or (other ,ldutances) 
hazardous material as defiDed in section 1 of this 
1985 Act, contamil1ation, utility or traD..sportation 
emergencift, diseaae, blight, infestation, civil distur
bance, riot. sabotage and war. 

(5) .. ~ managetnent agency" mean • .n orga
nization created and authoriud under ORB 401.015 to 
401.105,401.260 to 401.326 and 401.355 to 401.580 by the 
state, county or city to provide for and assure the conduct 
end coordination of functions for compre~nsive enler· 
ganey proif8lll management. 

Exhibit _' ~3~_-r--
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(6) "Emergency program lll8IlAg8ment" includes all 
the tub .ad activities necessary to coordiDate and 
maintain an emergency services.ystem including, but not 
limited to, program development, fiscal management, 
coordination with nongOvemmental agencies and organi
zations, public information, ~rsonnel trahrlng and devel. 
opment and implementation of exercises to test the 
system. 

(7) '"Emergency program m$Ilager" means the person 
admin~tering the elIle:r:gency m..anagewent ag'ellcy' of a 
county or city. 

(8) "EmergeDCY service agen~ means an organiza
tion withhl. a local government which perfOnDll essential 
services for ~ pubHc'8 benefit prior to, during or follow
inJ en emeraencY. This includes, but is DO~ lim.lted to, 
orpnizatioual Ulli1:$ within loeal govel'llD1e11ts, sudl sa 
law enforcement, fire control, health. DUKlicalliDd sanita
tion scnrices, public works and engineering, pubUc infor
matioD and COD1lIlunic::ations. 

(9) "Emergency service worker" meam en individual 
who. under the direction of an emerpney eervice agency 
or emergency management agenCy, performs emeqency 
service. and: 

(a) Is a registered volunteer or independently volun
teen to eerve without compenaation and is accepted by 
the diviaion or the emergency managem.eilt agency of a 
county or city; or 

(b) 11 a member of the ONIOn National Guard 
Reserve acting in support of the emersencY leNic:es 
system. 

(lO) "Emergency services" includa those activities 
proYided by .tate and local IOvemment agencies with 
eDJeI'pDCY operational respoD4ibilities to prepare for and 
carry out any activity to prevent, minjmize, respond to or 
recover from &Jl emergency. These aetivitiea include, 
without lim.itation, coordinatiol1, pnpJaDpinl, training, 
interqency liaison, fire fightina. {hazardoua .ubstcnce 
maMgemellt] oil or hazardcnttJ material Qill 01' 
release cle811 up u defbled in section 1 of this 1985 
Act, law enfo.rcement, medical, health and saxUtation 
services, engineering and public works, aearch ~ rescue 
actirities. warning and public infonnation, damage 
assessment, adminiatratioD and fiscal ~ent, and 
thole measures defined as "civil defense- in .ection 3 of 
the Act ot January 12, 1901, P.L 81-920 (50 U.S.C. 2252). 
. (11) "Emergency serviees aystau- means that system 
c:ompoeed of all agencies ~ Ol'IanizatioDa involved in 
the cOOl'd1nated delive:y of emergency terVkea. 

(1.2) '1n~ means any personal injur.y lU8ta1ned by 
an emergency service worker by accideJlt, diseue or 
infection arisillg out of and in the course of emer&ency 
services or death resulting proximately from the perform-
ance of emergency servU:es. . . 

(13) -Local government" nleIUlS my ,ove.mmental 
entity authorized by the laws of this stata. 

(14) "Major disaster" means any event defined as a 
"major disaster" by the Act ofM!ly 22,1974. P.L. 93-288. 

1888 

(15) "Search and rescue" me8I1$ the acts of searching 
for, rescuing or rec:overiJlg. by Dle&DS of ground 01 marine 
activity, any person whO is lost, injured or killed while cnrt 
of doors. However, -search and rescue" does not include 
air activity in eon,flict with the activities carried out by 
the Aeronautics Division of the Department of Transpor
tation. 

(16) ·Sheriff" means the chief law enforcement officer 
ofaccnmty. 

SEC'I10N 22. ORS 468.070 is 8lllended to read: . 
468.070. (1) At lUly time. the department may refule 

to issue, D1Odify, suspend, M'Oke ·or refuse to renew any 
permit ·issued pu1'SWU1t to ORS 468.065 if it fiuds: 

<a> A JJl8.terial misrepresentation or false statement in 
the application for the permit. 

(b) FaJ1me to CODlply rih the conditioaa· of the 
permit. 

(c) Violation of any applir;able [proui.ti4n) provi
siou of this chapter or eectiOIlS 1 to 20 of this 1985 
Act .. 

(d) Violation of any applicable rule. standard or order 
of the c:ommi$sio:a. 

(2) The department may xnodify any permit issued 
puJSUaDt to ORB 468.065 if it finds that IIlOdificatiOD it 
neceeaary for the proper achninistration, implementation 
or enforcement of the provieiona of ORB 448.305, 454.010 
to 454.040. 454.205 to 454.255, 454.405. 454.425, 454.505 
to 454.535.454.605 to 454.745, sections 1 to 20 of this 
1985 Act and thia chapter. 

(3) The procedure for modificatioll. sWipension, 
AVOCation or re.fuul to issue or renew shall be the 
proce~ for a conte.ted ~e as provided in ORa 183.310 
to 183.550. 

SECTION 23. ORa 468.810 is repealed. 

SECTION U. (1) In addition to and not in lieu of 
any other appropriatiOD M money" made available by law 
or fraU!. other sources, there hereby is appropriated to the 
Department of Environmental Quality, for the bienniwn 
beginning July 1, 1985, out of the General Fund. the 9UU1 
of $200,000 for the purposes described in section 4, 
subsection (3) of section 9 of this Act and section 15 of 
this Act. 

(2) In additioD to the u.ses allowed Ullder section 15 of 
this Act, when th. oommi4sion dete.rmmes that a suf1'ici
eDt amount of moneys is available from IIlODeys in the Oil 
aDd Hazardous Material Emergency RupoDse and 
Remedial Action Fund created in section 14 of thls Act, 
but not later tlw1 six months aftu the receipt of such 
funds, the commission first ahall reimburse the General 
Fund, without interest, in an amount equal to the amount 
from the General Fund appropriated under subsection (1) 
of thia section. 

AP9tovm by ~ GoYm1Clr July 13. 1986 
Filed In the oftU:e ot Secmar, at Stat. July 1&. 1985 
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Department of Environmental Quality 

a11 S.W. SIXTH AVENue. PORTLAND. OREGON t72O<l PHONE (503) 229-5696 

INTRODUCTION 

'fD1'Dalt .. 

Buell '.' 
••• ~. '* 

~t 

l)EPlJI1'MEX'1' 0' INmall£llTAL QlW.IT! 

I'DIIlAR! 20. '981 

or 
SEJI An BILL '22 

" 

MR. CHAlR)oIJ.N, t£KBtJ\S OF 'tME COMKI'T1'iE. 'ntANk ~Cll FOft !HE OPPORTUNITY TO 

APPEAR SUORE, lOU TODAY llECAlIDIHC a, 22. FOR 'tHE !tCORtl, I AM FREn HA)lSEN, 

!)I"ECTOJ\ Of T1" DEPARTMENT OF EHVIJICln£NTAl. QUlJ.lTl. lIITH t£ TODAY IS Al. 

OOODtU.N, 11ANAOEJI OF OU~ IDlEtlIAl. ACTION SEcnON. 

SB122 WOULD PROVIDE THE Sf ATE or ORECal WlTU TttE CA PABltUY TO INVESTICATE 

AND CLEANUP SITES CCIITAHIKATED 'WITH II~lJIDOUS QIDIICALS, IHC1.UDINC 

CONTAHINATtOrl CAUSED 91 LEUS FIIOH UtIDERGROO~D TANKS. 

TillS BIl.L INCLU1\r." TlIREE ",",JOR PROVISICIHS~ 

• ' • AUTlicRl:ES T1IE [\ErUrMF.NT TO OVfJtSF.F. OR CClHDtlCT IHn'!:TICATICU:: AIIlI 

.... ~- . 

r.LEAflUT'S <'F coUrMIINATl::I' ~In:s WllICIi AnI:: NOT fl.lCll l l:J.: nln T111~ n:I'I'II/.l. 

Exhibit -...---:...Lf-__ _ 
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2. AOnlO ItIlI'S II ClUSED ru.s "1'C nerD! rIJiJlCUL SJ 'Pall'f tCI1\ ~! ST AT!' S 

CClltllJt."t AMD OVDSD;Ht or arrE nrvCSTIGAtICIf All) C1.UJlUP lCTlVlTILS. 

!. JH.lBLCS 'niE DtPUntENT 1'D CARJIl OUT ~I JlESJlCMSIU1.rnU 1:STA!1.lSRED 

FOR STATES UIU)EI tHt RUU\'HORnID nDBJW. SJKRJlJ.!) PROGRAM (WA} 

IRa.ODING ACCESSIlIC 'I'll!; BV LuaNG ntlPGROORD STOUCE TAlII (1.tJS'I') 

CL E.Uru P I'1J ND. 

lH 'ft)DAY'S VORLD. WE DJOT IU.RI CClfSU£R PllOllUCTS WICR HlICt QJJI t.rIES 

t1.SIER AND HORE PS..E.A.SANT. THt PRoteCTION ANl) 13SE or HAN"t Of THESE 

PJlOOOC'TS, HOlllt'VD, ClRRlU SCI1E 81lMlN IlElL'ni UJ) EMVlRClU£NTAL JIlSK. I1ARY 

PRODUcts VE USE. SUCH AS CASOLlWE. 1I0USEl101J) CL~UlU$ AND 'EStICIDES • . 
COKTllll HA7.A.BDOU$ SJB$"1'ANCES. 1M AJ)DI'l'IOH, RAlAlDOUS SlBSrANCES ARE USED 

IN tHE MANurACTURINC OF , HUJoeER OF CONsn£R PROllUt'I'S. 1M 1985, KJRE THAN 

42 HIl.LION POUNDS OF KAZ.uDOUS VASTIS WDE emERAtED 111 ORECal. 

UNFORTUNAtELY t SQ1E HAZARDOUS SUBSU.NCES VDE IKl'RortJtLl USED OR DISPOSED 

OF IN ntE. P.lS'f. THESE SUDSUNCES CA.H POSE AlARIE'" OF HEAL'l'H RISIS (Sit 

AT'TAClIt1E.lIT Il. $8122 ADDRESSES niE L~ACIES OF' PAM' IMPROPER WIoSTE 

hANDLING A~D tlAU.RDOUS SJUSTANCE DISPOSAL PRACTICES BY ntlUSTRlAL AND 

COHI-£JfCIAL ACTIVITIES 1M ORtGCl~. THE [1]1.1. WOULD ALLOW ORECCII TO EHBARY. 

UPCN #. !:YSTEHATIC t • .,..OIfT TO. 

Exhibit ~--::L/-_-._ 
Page Q--' Of /1 

~·.I"'j Iltl -. -
0008 

BZT0104(e)013192 



03/08/99 10:26 '6-503 2: 1155 MILLER NASH 
, .. 4ICooIC· : ' ... 

; ~ .. ~ ". -;. ..... . ...•. . .... . 
- ,J .~~ ••• 

. ,. tt 
.. :,. 

- -.-; .. 0 CCIlOOCT PRFJ.IKlJUU ASASStEn:s at tHE 'mIUTS t'J PUaLIC R~1LTH, 

~AR£, SAFETY Uti tHE D·lIJU1UEJlT POSEn I! nUl str!S;. 
'.~ '., I . . 

·:e . ' ," 

. ' .. ~ 
!:,:.~ 
~ .. 

o nRFORM COHn~ENSIVE SItI D'EsTI01TlOH S lt SlTts VHtIE cacTiKIN1TIO" 

IS SUSl'tcttD all CQ(FIltEn; lHD 

o TO tlNllERTUI THE a.WU, OF SnES At WICH 'fKt .'~!QIISIBLE ftRSQI lS 

B.lXXJlU PT. IllS OLVPlT. CAnO't IE II)DC~1) 01 15 O'lUl\lIS£ UNABLE OR 

VWl1.l.IHG to OJtJt OtIf !HE nasw.t CLElRU' (.~tJU.L' ACTIONS. 

SBU2 IS 1 NEEDED COKPLOCENT TO OIEQQfIS IXU'tDG WAlltlOVS WIST! 

HlHAGOiEllt PIOGlAM, All"tHo.nn It tiE £fl vnn ~t fUEllL QSCD1H:E 

CCNSUVATIOH MtI IECOVER! lCT (tu::u). OUR ICU ,P1tOOIU." SEts DlT PROPER 

MtTROtlS FOR tlANACINQ HAZlJl1)OUS WAStES CDIEllATED 'tODAI AND IN nlE FUtuRE. 

HOWEVDI, It DOES HOT 1N K)ST cuts. COVER ·PAST 'lAC'I'ICES.· 89122 WOOL]) • 

'EXiIH!UNG IN 1980 t tHE IPA, ACTIHO UNDU nlE FttJtaAL StPERFUND PROGRAM. 

HAS HA1NTAINED It LIST DF SItES WHICH lITHE! AlE CCHFIRtlED TO BE 

CONTAMINATED BY HA1lJlDOUS SJDSTIJICES OR, Dut to INOVN PAST COHf£KCIAl. OR 

INDUSTR1A.L ACTl~1T;ts l'l' 'THE .31Tt.S, ME STRQIOLT SUSPECTED TO BE 

CON tAMINATtD. THIS LIST IUS CROWN AS K)JlE AND HaRE SrrES lIAVE 8ml 

IrENTlFlRDo CUll REll TLY • MORE 'nfAH 'TW.D IIUH])RED OR~al SITts ARE ~ EPA's 

L!~~o PU:A!'.J.: tlOTE TlIAT Al.:THOllCll 5Qt£ or 'tH~£ SITES, CU·:~Ll ARE 

L
0

l1ti1'AHllun:l l • nTln~s ~I:: LI~ED FOR ~UDl ROT DF.CAUSF. OF ,NOWN 

rllNTf.MlP:f,Tlt1!t tlllT 111--:rAUSF. A I\\lSlNl-:SS Willen "I.e; LOCATED llN THE I'RDI'F.RTY. FOil 

f.XAI~l'L.1-:, I:' TilE ':''0'1-: ,11-" Ill':: lUESS WlIlI~1I IIISTDnlCA L1.'l AN£' UAT10tl\llDE II An: 

_ .11 .... 

Exhibit ~--L.*_~_ 
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u"ntn II CCIlT~ltt%1 SltJ:S. U con or 'fill CEllJa(T I,.Dt IS Ua.UtlED 1M 

l~''UCBHEH'f 11.) TO .n .• " Uti 1)!Q us CQllXJCTUI '1I1.MJlUI AS!.!!St£KT! 

It '5' 01 " rucat or tH1S1 sn!3. or DUE 15'.' UA lIS CCIICLWED 'fHAT 

'Wo Fall'nD lctI01I IS IlCEsSUl At !liD TDI relit 59 mES. - IIOVE'lD, SITE . '. : . 
un:stIalTIOIIS III PDtllla 01 QJ:D!lYAl At tIlE lDU.I1D1O 95 mIS. 

~l)rrlOKALLII IIlRS 'nIAlf 50 srns &WilT 1 nEL.D11Jdt umstDt OF THE 

tom n.u. 1IEJl. 'n! HAl U DoS. 

WIlER 11fE I'EDEJI.U. Sll'EJtFUHn PlCX;AAH, El'1 USES 1 .lTlOIUL h10ml LISt 

(RI'L) AS 'IHE BASIS 'TO 1U000tt RDEUL aIlS FOR stu IRVISTI01'tIQNS AND 

, CLUNUP. 1 SITE ¥BleB HAS UCEnEl) "' n!l.lKtll1Rl ASSESSl£Xt MAl THEli IE 

EVA1.lJATED It EPA FOR lDo.sT1RE PAtRWlIS, USDa"' BUlItI RANUXQ SIstD1 

(HIl~) • tHE SITt IS A.SstaJCED A sa)JtE vaICR IS lJI'mi~n TO REn.tCT THE 
. . 

aE'tATIVE llECJtEE OF 'UBLIC BEA1.'ni AlID EMVnaU£HUL 'nIItEATS PDSEtI IX tHAT 

SITE. EPA. HAS tlETERHIREJ:I !MAT' SCORE OF 28.' (ON A SCALE or D TO 100) IS 

lEQUUED FOR A SITE TO IE NOMINATED TO THE NATIONAL .alORITY LIST. MPi. 

SlUS niDI BtCOt£ ELICIILE TO JlEctlvE FEDEUL SJPEftFUHD Ct.EAHUP "~N!YS IF 

tHE RESPONsmLE PARTY DOES ,.OT VCLOtl'UJlILl CURl OUT THE Q.tAllUP. 
, , 

IS or JI.NUMl 1987, lPPJtOXIK.\'r£\'! 950 $1tES KAYE Bt!N PLACED ON OR '1l0PO~EI'I 

FOR INCLUSIOH ~ 'nit, N~. THERE ARE FOUR OltEOClf ~nES at EPA' IS ~HATIONAL 

PRlORITY LIST •• GOUL~ (PORTLAND), MARTlN-MARIETTA (THE DALLES), UNITED 

CURO~ PRODUCTS (COR\' Al..LIS) , AND TELEl\tHt WAH OiANO (ALB "NT) , ftECENTLl', 

tPA PROPo:;r.l) TO ADD I. FIFTH CREXiClf SITE .- ALl.lEt\ Pl."TIHO (rUnTLANO) ... 'TO 

THE NPL. (SEE ATTACllt+~NTS III AND lY.) 

1."'''' 1111 
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tAo • • ~." ;. .111 

". :; .. tt 1:5 Mr OrUlOR 'mIT Tn HlJORITI or aul ftAU t ma VnL lOT QOALln 'AS 

'. 

. • ••• ,.".; '".ia •• ~ ••• flo; ......... '. " . 
A IATIOHAL ,uoun. 1'BlS tJOlS lot lCD, ftOtlOS,' 'lilt DJI! AlE .0 

. • .... '. • ;.. '!J.- -' 

amlIlICAHT JlaBLIC BUl.tH OR DVllaU«lIT.u. IUZAlbS it· ftlSllIrU:'; n . , '. . - . . 
·tID!1.1 Kt11lS RDElUJ .. a.UJlU, roes All OD VILL CXIITlllOE !O 1& LOO"!'!D To 

-mE VOlS! Sl'fES IN tHE COUJl'IRI. ; ~f~~ ~:';'",." . 
... . .. , 

.122 VOOl.I) ALLCN 'tHE sun 1'Q aSJIE !HIt DElJED lIIVESTlOltIOHS AND 

CLUJUPS IT 1Ia..la. 3ttlS ARI nCllPfL'f IlnUn)) AI1) COUlD OUT 10 

COHPl.E1'IOH. AT MlHl ana VE EXPEct A IESPCllmJ..Z tnT! WILL COIUroCf THE 

IIH:DIAL ACTIONS. XH tB!SE ClSU. J)EQ cwElsm~~ WILL IE DEDED 'fa EHSJIt • 

. ":'~~:.:" .. ': .. 
. •. ",,!~: . 
• • • f ~. 

- .I, ;, 

o PROP£J\ KmIrOUHQ 'fECBHIQUES ARE VSE1)i " 

..... 
a QOALIFIED PERsaUIEL ARE EM~On:DI 

o DATI CiA-tHERE%) IS VAl.ID. COHPL!TE, AH,D REPRESbT1TlVE OF tHE SITE 

CON DIT ION S I 

o STATE CLEANUP IlEQUlR&'ENTS ME .ll)ENTtF1!1)j 

o Q.EANUP ALTtRNATIV~ dE CIV~ DUE CONSIDERATION; 

o AN APpnOrRIATE CLF.ANUP ACTION l~ SELECTED, ~BRltD OUT TO COMPLETlON 

ANO 1401l1TOn£1l FOn IT!i EfFEc:TIV~ESS. 

. ... 

: i 

7.1''1"' 'm _1 .. - ExIIlblly t"' 
p.se- Of 

, 
II : 
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. ".:~ : .. rl. ft13 COMJI1.IU nOelS!, nOM sru DUCOtPt moaaH a%TOlllMQ or tHE .0 :o:a.W11' IlSr .... Cll tiD nClt "1100 !II !;~10l ~'l ~1Jl~; . 
··I~.. . . "" .. " I : • 

.. c:.: .. :........ ftDl 01 caltAMI1I1Ut) anr.sI.IOV~D.· WIll Till Il!fCll%lLI ,un IS . ......... .. . ... 
. ~ . .U't1\un, OR ,IUJlCULLf Zlsa..n~~ DD ~lllrOR! DClPABL! or DR DJIlIU.lJfO 
'- I: .. • • ' .. 

. :~~.~ '. ~ tJlDDTUI 'nil anI mZSU01UOtl. 11122 ~Ql~ At.LCW DEQ TO CCI(~CT ~! 

<: ..... ::.:. DV~'nc'TI0IlS &JIl) a..!1lftJPS &'1' WI anlSruni :TKD tulSI! COST azCOV!1tY • 
. -,.), . .. . ' ~ .. ". ~;.,.:t ::.::.' ... . 

,.~: '"P,. . . .'. : "JI!I ,-,. .. ". '0.:." •• 
':~'~ ~1" . .~ •. :-•• :t. •. _ ...... \ ...... 

-~'·.: ... ::.f~~i· .. TIQHtD !~1.mR TH'~ 'nilS .Wo ·v~~'i~;·~~~s 1:14'- ~Oa1.~.:OF 
~e-..'-......... "... . ....... _ ... ~"' .. _ ," , 

caf'UHI1fl'tlCH ClUS!D It l.UD or RAZAJtDOOa IUBBtUCU nClt UJlD!RCROOIU), . -.: ..... . 
: . .. 

• 

.' .... ," ..... 1iIo 

STOUCE TARS. AS!OO UC\l, '!HI ~PllMH't ltAS ~OPOSEI) 1 HPUl'tl 1ll.L, 

5115. 11i.l't DElLS ntH 1 ~PUlMC'! iKP 'UtilI 'BogRAM POI OPElA'flHG 

1:1lDERClIOUMD stoUDE t!KU. tHIS "USt- 'IOOJtA~ van.D I! SIMIL.A.! TO OUR 
\ 

lAZAltDOUS WASTE )lCRA PROORAK. IN tHAT l'T VCllLD I!GU1.ln PROSI'ECTIV!LY • 

raJ 032 

EPLIElI tHIS $lEU IOU IlEdD THE DEPlR~N't'S TEST~l AS 1'0 'fKE tllTURE AND 

EXTENT OF THE CONTlMlNATIOH "OB~DtS .ASSOCIATED wrrn \'1:lKS rllOH uunERCRounD 

TJ.HXS. 1 DO NOt PLAJI 10 REPEAT 'riiAT 'tE:STIKlHt BUT 1 WOlLD Lnt TO 

HICMLICHT A FEW rEI POINts: 

• 

, • NATIONAL MUDltS IIAVE SUOWN 'mAT CORROSION OF STEEl. TANX: IS A 

SIGMIFICUT CAUSE OF UJmElICiROUllD T1NK LEns. 'THE AVERAGE AC£ OF 'TAN1::; 

AT THE 1'lt'f. OF FAI1.URE VAS '" ltUS. THE HAJontTT OF TAH':S WERE :iTE£1. 

tANKS . 

7.Fl; 1lC'l 
Exhibit ___ -*-'------
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• ~~:".;, It :.- ~ .. ¥.~ ..... 

'\ .. '-. ..a:: ~ :'~'I: .~ '. 
e •• ~' ... i', ':. '" 

'. .; .• ~., i' '''' . .••• : 
. • ... .. ... .....;. " .... : .'~ . ~.~ .;: J-~;,'" . 

D!'OJl)',A TIOI Billa Gl'nDID 11 ClmCII UMCAftS' daJ'r T;S" 'Or O.lOCI(' S . 
,.' • 0" t :- :;;;;'_' ......... ,.. ,'. • 

23,000 mIDtJlOJlOOliD 'tinS &aE cmmUt"tlb or a."mc:iiD I'fUL. 'fBI 
"', .: .. ... .,..: . 

&VEUCl IGI or 'UJfU IDDurtED 1,_ "OUaClf~ l! ";3:' ,"nDs.· 
.. .... • I " .. 

.. "0 .:-..... 

3. .....Ml OF Ol1:a~' a 'AKU &at U"OAClIIltO 01l.B1'11 UCIIDED tHIIll DPECTID 
• .1 eo .. _ 

, " 

1..1FE SPAH. CAlI DATA SHOWS Stitt or !'MISI ARI ~UIlIIQ IQV. VI BEt.DVE ./ 
, " , 

. , 

SB122 WOULD lUOi 'tHE STltE !'O IEOII 10 CC111)Oct UD D1EJlSEE Drl&5tlCl't'IONS' 

&liD CLUHUPS or LElXIMC TlKl$ 1M J.l)DI'tICH TO mZI mas OF U:ZAlDQUS 
," 

so B SUJf CE- CON TAKIlU TED SITts. 

" 

l!CXC~Otl'ND 

1S 'tOU un RECALL, THE 1985 L!CISL lTlYE ASSEM9LY TOOl A ruST ~EP 'tOW AJI 'D~ 

ADDRESSING THE a.£J.NU? OF ABANDClCED OR UlCOHTJ"U.ED SITES CONTAMINAT£D W1TH 

I:illARt)OUS SUBSTANCES. ICB2U6. PASSED BY THE 1oErlISLATURE. ClE.lTED A CERQ.A 

MA'tClIINC FUNt) "RICH WClJl-D PlOVIDE 'mE llEQUllED stATE N'ren FOR FE~RAt.LT .. 

FUNDED SUPERFUND CL£AKUPS. 'nit FIRst APPROVED EJPEJfDlTUI£ WAS fOR 'mE 

RECUIP!!!tl (AT 'lHAT Tlt£ F1n1 PERCENT) sun W.TCH FOR C1.EA.NUP OF THE UNITEh 

CHitO~ PRODUCTS SITE IN ·COllVlL.1.IS. A CERQ.A MATCH INC rE£ liAS tsTAnL 1 SlIF.ll 

).S THE SOUBct OF 1\£VDUE TOR, nus F\1ND. TilE CE~o..A )o'ATClIINC FEE WAr. sn AT 

$.10 PI-:II TON Of IlA1AfiOO1l5 \:ASTt Dl~""SEn OF AT THE AIU.nmTON I1A2,ASUlOU:i w"~n: 

nlS''''~J.t. !'',In: lI4 Ar.LINtiT\."N. IN At"It'lTlON. Im:,116 PIIQVI):\t:l' THAT Ul' TO 

Fl 1-'71·:1-:11 ry.:llCI-:IIT OF THE l"l:RIl.A t:ATCIIINr. FUtlD COULl'J I\E 'l!.:n TO INV!''t.TIGAT~~ 

141 033 

." \ '! ,II -7-

Exhibit "'"""'!-, ±....L..-__ _ 

, Page....:J ~ Of _1...&..'_ 
0013 

BZT0104(e)013197 



03/08/99 10:28 'C503 22 155 HILLER NASH 

'. , 

.j 
~ .. ~ . 
~'" '"" .. ,". " .. ..... , 

, ' 
.. .# <;:. 

" ,,' ,:. . 

.. ': ' 
:,1. ' 
:. ... .:., ~ . 

, .~ .• , . .-. 

o 

• 0: 

fOOlmUIOH roR DI!DlIlJIC THAt hDtUL a.'U.IU' raGS AUIJ.1Il,.1 TO CRlXlClf rOll 
. . : ~ , ," 

l'tlOli AL ,nOBITI LU'f a11'ts ActUALLY CClDLb ;1 usn, II! 'IO'Ul)IICC I JlEVEHtlE . .. " 

SOO1lCZ rol "nit STATE'S KlTalDQ SIdE or till CoUllI;" casu. sr Tn VAl, 1 

.lH P1.W!D TO IE ULE TO .UOIl'f TO lOO tHAT EPl IECEH'I'Ll IIIJlR 1)UIGH or 
1H! CROuWIlAtn nU'nIEHT SlS1'!K toR "nil VlmD CIUlCl£ nolXlctS SItE. 

DST1LL1'tlON or 'tNt CL!lNtJP SYstDl IS !UQEnD FOR LA'fU ftIS DAR. 
. - .... .~ 

., 

1)UI11IG 'mE P1ST UVDl.l1. tEDS AS J«)R! CCIITiMlKAttD Ina HAVE BE~ 

UICOVD£.r). !HE 1)EPAlMW't lAS ATTEMPrEb ,.0 CCliDOtr SITE D'VES'U.GltIDHS ANn 

O1ERSlGtIT OF C1.I1lIUP VITIlIX IXlS"fIMQ QSOJRCES. 

- " 
Jl'£CCTutlOIlS \lnH PO'rDf'U.Il.L'! IDPCRSI!1.E' .1lTm.s· 8,.,. IECOHE no'tUCTtD IN . '. . 

. ' 

IESP~SlBILITt FOR 'tHE ceSTS OF IlIVt.S'tlGAtIOHS AHD CLEA!fUP. IN sam CASES, 

&:; 1M tHE JostPH FORES't'S ,RODUCT SITE NEAR ~TPPIISE, (AJR HtCOTlATIONS 

VERE UOT SUCC£$SFUL, ABD L£1) fO ~EC1.ARATIOHS OF BAJllRUPrCl RATHER niAN 

SICif(£t CLEANUP ACttED1ENTS. AUO, SITE lJIVESTIOATIONS IJlE MOW MORE 

COHPRtHEHSlVE, PUNCI PALL! DUE ~ THE IIEICHn;HEti CCNc:tRN OII'D HlJ.lRDOUS 

SUBSTANCES ANI) 'l'ltE MEE!) TO DETDMINE 'tHE FULL tl'tDi't OF CONTAMINATION AND 

POiDITl.lL HEALTM IInons WCCIAfED \lttn 1 SItE. COUSEQUDlTLI, DEQ 

OVEKSIGHT OF stt! INVESTIQl'tlONS HAS BECOH£ MJRE RESOURC£-I!JTDI!:IVE. oun 

EXlSTINC RES~ AND AUTHO!!lTIES IIAVE BECOME INADEQUATE TO DI!AJU 'mAT 

THE IN~N lDANJ"IAn:Jl" NNr tlHCONTR'OLLF.ll SITE:; CA N 1\f, l'ROJlF.RL"! 1 NV~TlcAT[D AllIl 

CL£AHF.n "ml.. 

-tt-

III 034 
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~'''H~f'''''~~''''.'''~'''·::'\-'~.i.J A::"; ... ~: __ ,' •. _ 
··"#~!.!~~.:~,i::,-,· -~.-~.:...... ....' . ...,-~ .-,. ~.,.It ... ~,..., ..... -: .. , ~. '.-. . . . 

, . .. - -..,. . ..;.~ .. ~ .. ~.:~~;~.~,. . ~,.. ", 

'.~ ~ ~~.:". . . ,',,' ":,~'~:'~1~~':~'>~'''-::'~<~§~~}(~ :: .. ". 
'~',.', :~ .. ~' D a'P'rJMBllt 1986. % APJIOIJnn , IlMIm,,'lC:tlD. '~iioit'Qioo:llE! to" 

.• :. :.~:~'~~'% ftE I)!PlRTH£KT %If »EV~CPlJIQ' U_M~AtlD'S"a.' mIRO'tHIlfDlQ 'tHE 

.~ .. .:..~.". . .. - ........ .. 

': ~:~;~:.,~'~' S CAPun.rn II CLWfUP or CCII't~~~~~ ~~:.~, CUMKtnu t£MBD.!RIP 

~ • ~:r.~~1J])I! at'luDltltlVr.s or Inam'l •. ~C!B.~~i. ~~llU. I.O~L. aDVbR~HT. 
" " ~.$,;.~~. . '. '.~' 1';' ,·,fr',·. ~ ;... " . ~' I • 

~,,;-~, ~IiiD"'iu·fI.x.lSTS AIIl) tHE PUBLIC CSIE "1TrAcileH'f "::. '% VAJIt'~~ lIOINt OUt , 
".:~'~'i:'.:"" •. .::- ~·";"'''· .. '''1.·i .0 • ..'''' ....... :'~".'·"·~·-.·1:-.:C!"'''; '. ", ,,~~\.':- . I. to: 
.' , ... ~:: .. , DAt t1Ul&l R!.Pl!:S!H'IlTlla or !HI USt &Jrl1S0Rl CCHUfiEE &SO liE JEMBPS . 

• ~'~;:..,. .... :;. . : • •••• .J... 4 ,- _.. • ~'."'-: I I -. 

:' 0' DE IEHEDI&L AC'flDI &nVlSOI!, cotOCtnU. ~IS %S !O DSSUIE nut AN 

• 

~.~ ~,!... . :" ..... 
nnCillAtlD lfPIOACIl 1'0 J!H!bllL ActIOR BE RVI1.0PED VIICH &DD.ESSES 8ertH 

" .. '- ' ...•.. ' . . _ .. 
LUIS FROK tAHIS AS' V1:Ll. £S cmlEl In.EUiS ..... ·111 .HmiL' lC'flOR IDVISO'R'l 

_ .'...!t.. ..:'" 

DISCUSSED AT L~O'1'H OD lPPROPJIIUE1.t JESOLVED It. THE. COHKIT'fU. tHIS IS 

NOT to SAl AU ISSUts UE ~aOLVUI • 

sa, 22 Il£PRDtlJ'tS 'nil DtPAR~'T' S PROpOSAL FOR DEVtL.OPING 'THE STAn's 

CAPUlt.I'T'f TO 'llO'fECT THE HEA1.n; OF ITS aTIZENS AH'D QUALnT OF 'THE SH-TE'S 

DVlIIanEIiT nOM THE tltREAnI 1"OSED BY CONTAMINATE!) Sl'rr.s ~D LEAKINC TANKS. 

CUll EXPEUI.Ha TO DATE HAS SHOWl! THAT FEDERAL a.WUP FUHDS WI1.L HO'f BE 

AVULA:St.& TO ADDRESS tHE HAo208%1'T or ORECia~'s CONTAMINATED SITES. 

eOtiSF,OUDTl.l S8122 PROPOSES TO EXPANtI TitE USES OF ntl CElia-A tll'fCHINC FUIID 

BE10Hn' JUST PROVIDINC ~E STAT! HATell, TO INCLUDE TNt rOL.I.OWIH(:: 

EXhibit_ Y: 
Page _~~::--'-_-O-f -'-l-
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•.. '::~~~ .. 
• . .. ~ ... " .. -! • . ~"., .... 
'!'.~~.~::. : -
'.;''' , ,. . .. ~ : : .. ....... . ' 
.,~ ~:.~:: 5 • 
. ~~"';"- ,. 

'c', ;;~.:. I. .: 
.to· , . ; - . 

...• . ~ : 

• " '. 

1. COMMOHnt I!LAtIOHS &Xl) QTttEli fu'uaPltlCR ACTI'UtlES :. ,.,.. -
- -'0' -. 

" • • DCllIEERIHa Rua II 

." ,. Il'f! CLElNUP 

OPElATION AID MLIHTDlUiCZ or C1.WUP IE&SUJIIIS 

. .!.,.. ..... .' ..... _. J • ..... - .' ".' ••• ~ I - • 

~nIAL ACTION FUIIl) to .tn.EeT tHi 1J)00'flOHAt. AUTHORIZED UM'.! or tHE FURD • 
. ·:b~~'" ~:.~-
"' -- J~\. ~". . .."': .. ' ... 

" .. 

niE tlEPUTHENT PROPOSES TO CONTINUE A HAZARDOUS VAST! DISPOSAl. nE AT THE 

lRLlJtCTOH DISPOSAL SITE TO stJPPOR't tHE H.uAJI~S SIlBS'rANCES Rfl(EDllL ACT IOtl 

FUND, rOR INVF.STlGATION. a.WUP AND li:M:tHu-nnioH EXPENSES. THE AHJURt 
: . 

DF TH FiE lS 'ROPostD to IE DCRUSED nC14 THE mstDa .'0 PER TOR '1'0 .20 

PEl TON. THIS fEE LEVEL ValLD BE SUfFICIENT 1'Q I£E'!' tHE PHooRAH LEVIL 

~ONTAINEI) IN THE QOYDNOR'S RECOt4t£RDtD SUDan. 'tHE nE IS COLI-ECT!D BY 

CSSI, THE OPERATOR OF THE AJlLlMCTOH SITE, F1UJ1 HAIARDOU~ WASTE on/ERATORS 

SHIPPING W~TE TO nil CoSSI SItE rOR DISPOSAL. "PP~OXlHATELI 80 PEJlCErIT OF 

TH£ REV1.11UE IS DERIVED FROM CA.IT-CF-STATE SHIPMENTS COHIHCl U1TO nI£ SITE. 

TO AI'tDnl~:; nit GHOUNt'WATER 101m sen CONTAHlNATIOIi I'R013I.DlS ASSOCIATED W1TII 

Lt:Ak~ FUO!·! UHf\ERCIlOUIU" STCRACF. TANK~. mn ,;,! Al.:30 'RotoSES TO ~TAD1.1SU A 
. 

~TAT":"C!\lIIJ:~T":ltlm 1.1-:AV.Hir. \IN(lt:ltl~NC'lmn :;TORACiF. TANK CLF.ANUI' FUIID. TIllS 

Exhibit _......:4-~---:~ 
P J D Of .' t . age -I, -- ~.- . ---1-4-

IaJ 036 

0016 

BZT0104(e)013200 



03/08/99 10:30 

....... 

ts'503 2 0155 

I , 
" 

MILLER NAsa 

.' '. - -t.tlst- C1.UNQ' FDIm 1IICOlJl IE IVAILABLE rOil 'IB 81,. fVlPQ.!U AS.ft! ' 

• I.UllZlOD! SlBST~C%S IlHEDUl.· ACTION rullD. ItTT ro'~' sn~ ca'1'~ln:n' . , 

":~!_ .. II LUDHO 1J)fPPOJICOID tAliU. 11lDITIaIALLt,.: '!BI nil) COU1J) Ii 'OSiD TO - .:-..... .. . .•.... " ... ~..... .. " .. ..... .. .. 

: ~ .. ! ... ~~/ 'BOVIll! DE IEll Imn Mi'l'E MAtCH rOll aSIJIQ' DI :riDEl.ll. ·&.osi 1l0aT fllHtl. 
!:";~i~" ........ ,:.. t. ~ •• -=:............ ...... ~ ..... :~. .' .-

~.:.~~~.~ ' . ..'ft! sun LU!T Cl.EARUP "'111 IS nOPOUlI to .z . Su'ucnrrn II' A rn (Ii 
.. ... • ~. ..: .:" .?i- .. .. .. ~.. .. .. ... ,.', 
1JlIlZRCl101:JIfl) t1R OWRD5 OK Cl1't1l1.TOIS. ,. ru SalEtlJLt VClJtJ) IE StT It 'l'HE 

.. • '. .~ .. ~'.~.. .. : .. "t .. • .. ' .. 

llCiUan£JIU.1. QlJl1.tn C~S!toH. q DtlHlft .nlt,·u aiWAL FEE OF t8 fEft 
.. " :... .. ... , ••• ,1 ............ "'" .... .. 

,..;. .. ~~::.. TANI lIotllJ) SUP?ORT nit ~!PlllmN't'~ L~ lH~.u.·.~~~· A~rtnIES :DOlING 
... ~: -:'-' ,0' .0 ~ .. ?' ,1 l': •• " ... :-~ :. ' . .'1 '- "~.' .... -,.# ,.... :" ... , . i~;!~ ... ' 'BE 1987-1989 ~NIQKt IS CCRTAInD ~.~ttU,.,~~~~O~':S ~coto£JlI)'I).B1lTJC!T. 
§-(A .-:. . , '.~~,...~~ ... ~.,. .'.i-· .. r ." . 

••• ', ;J!. . . . e • '.:~" ••• ;~J-~",'\.:: -,~~. ; .• ". ,.;:-: . 
.. " .. "i·-f· " _ .0." __ ' I. ~-• .:~ - •• ~: --.~T<~; ~ . :..... . 

I 

• 
nltsE '!'We FUMns, 'nlE HA1AlDOUS SlB!raJlCl!'.S IIHDlJJ. lC'tlaN run AlII) tBE LUST 

.' . . ... - . 
a.uxup fURtI, QE ESSDI'tIAL TO ISTAlL%SH ~ SUTI.'S ClPAln.rry to .. 

- . 
DlVIS'nal.'rE AlfD CLEANg? l.tAU fftOH URDPORcrJW STORACE "~KS UD AT D'tHU 

CON'l'AMlHATED SItES. 1 DO VUlT TO POINT OUT, 11D'I1'EVER, ''1'HAT THE PJOPOSED 

FEES H.\1 NOT RllS! SUFFICIENT REVIlIUE FOR K)HltOftING DR calDUCTIlfG 

INVISTICiATIONS AND CLEANUPS AT ill mES. THlS 1$ BECAUSE WE 110 NOT kNOW 

HOW MANl CCliTAKIN1TED sn£! lit "lLL FIND, RO" mDlSIV~ THE CQNTAMIRA'IION 

IS Al~D WHET1lER 'THERE· IS A RESPONSIB1.E PARTt lIHO 'tIlJ..t. Ctll'OUCf THE 

INVtsTICATlON lMI) CLEANUP vnll THEIR OWN JESCURQ:S. 

SECTION BY SECTION -"NAl.YSIS 

!'F£U91L.!..t COHTAINS DEFlNITION5. ~OHE ICE! "UMS AlIE CONTAHINATION. 

lID7.nlAl. AC:TI01'. ~rrF. ANn IIAZAnDOU:l SJnSTARCF.. 

Exhibit _....L.Lf-_~_ 
Pa I L: -Of f( ge _, .... , . ---"---
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1 CERTDnCAIEOFSERYlCE 

2 I hereby certify that on the 5th day ofMa.rch, 1999, I served the foregoing 

3 PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION TO DISMISS on the following 

4 parties via U.S. mail, postage prepaid, at the following addresses: 

5 Dean D. DeChaine 
JenyB. Ho<is9n 

6 Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S'. Bancorp Tower 

7 111 SW Fifth. Avenue 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Portlan~~egon 972~3699 

Page 1 • CERTIFICATE OF SERVICE 

(17/OS9360108219~MDI2lJ961.1) 

SCHWA8E. WlWAMlIOH & WYATT. P.C. 
A~"a.

I'Kwe$I c.na:&ila11000111OO 
,211 a.W.I'1I'IAwnuil 

f'ortlartd. cwoan rTZOI-l715 
Tel""" (503) 222 __ ' 
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MAR-04-1999 10:25 

1 PATRICIAM. nOST, OSB #90253 
JAYT. WALDRON,OSB#74331 

2 SCHWABE, WILLIAMSON & WY An, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone: (503) 222·9981 
Facsimile: (503) 796-2900 

5 e-mail: pmd@schwabe.com 
jtw@schwabe.com 

Of Attorneys for Plaintiff Time Oil Co. 

RECEIVED 

MAR 031999 
Millur. Nash, WIener. 

Hager & Carlsen 

6 

7 

8 

9 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

10 TIME OIL CO., a Washington corporation; 
and NORTIlWEST TERMINAL CO., an 

11 Oregon corporation. 

12 Plaintiffs, 

13 VB. 

14 KOPPERS COMPANY, INC., a Delaware· 
corporation; and BEAZER EAST. INC., a 

15 Delaware corporation, . 

16 

17 

Defendants. 

No. CV9941-JE 

MOTION FOR EXTENSION OF TIME TO 
RESPOND TO MOTION TO DISMISS BY 
PLAlN'I'IFFS TIME OIL CO .• and 

. NORTHWEST TERMINAL CO. 

18 Plaintiffs Time Oil Co., and Northwest Terminal Co. (collectively "Time Oil'jJ hereby 

19 move the Court for an order granting Time Oil an extension of time of three days, to and 

20 including March 5, 1999, in which to respond to defendant's Motion to Dismiss. Plaintiffs 

21 response to defendant's Motion to Dismiss is currently due on March 2, 1999. 

22 This motion is based upon the accompanying affidavit. of Patricia M. Dost. Defendants 

23 have no objection to the requested extension. 

24 

2S 

26 

Page 1- MonON FOR EXTENSION OF TIME TO RESPOND TO MonON 
TO DISMISS 

pmctnAQ'IM/OIl2295JJEOISI t 631.1 

P.02 
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1 Dated: this 2nd day 9fMarch, 1999. 

2 SCHWABE. WILLIAMSON & WYATT. P.C. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

By: ~~ ____ 
P8trici:D0StJ0S#90iS3 
Of Attorneys for. Plaintiff 
Time Oil Co. 

Page 2 ~ MOTION FOR EXTENSION OF TIME TO RESPOND TO MOTION 
TO DISMlSS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

MAR-04-1999 1I~j: 26 P.04 

CERDFICATE OF SERVICE 

I hereby certify that on the :k.. day of March, I served the foregoing MOTION 

FOR EXTENSION OF TIME TO RESPOND TO MOTION TO DISMISS BY PLAINTIFFS 

TIME On.. CO., and NORTHWEST TERMINAL CO., on the following parties at the following 

address: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 

. 3500 U.S. Bancorp Tower 
III SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (S03) 224-5858 
Fax: (503) 224-0155 

by faxing and mailing to them a true and correct copy thereof. certified by me as such, placed in 

a sealed envelope addressed to them at the address set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Page 1 - CERTIFICATE OF SERVICE 

PDXIOS9l6O/OlI22951J.EOI5l1631.1 
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MAR-04-1999 10:26 

1 PATRlCIA M. nOST, OSB #90253 
JAY T. WALDRON, OSB #74331 

2 SCHWABE, WR.LlAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-379S 

4 Telephone: (503) 222·9981 
Facsimile: (503) 796-2900 

5 e-mail: pmd@SChwabe.com 
jtw@SChwabe.com 

6 
Of Attorneys for PIaintiffTime Oil Co. 

7 

P.0S 

J-- 5- 0/1 

8 IN THE UNITED STATES DISTRICT COURT 

9 FOR THE DISTRICT OF OREGON 

lO TIME On.. CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 

11 Oregon corporation, 

12 Plaintiffs, 

13 vs. 

14 KOPPERS COMPANY, INC., a Delawaro 
corporation; and BEAZER EAST. INC., a 

15 Delaware corporation, 

Defendants. 

STATE OF OREGON 

County ofMultnomah 

). 
) SS. 
) 

No. CV99-4I-JE 

AFFIDAVIT OF PATRICIA M. DOST IN 
SUPPORT OF MOTION FOR EXTENSION OF 
TIME TO RESPOND TO MOnON TO 
DISMISS BY PLAlNTIFFS TIME on. CO., and 
NORTHWEST TERMINAL co. 

16 

17 

18 

19 . 
I, Patricia M. Dost, being first duly SWOIDt depo~e and state as follows: 

20 

21 

22 

23 

24 

25 

26 

1. I am an attorney in the law finn of Schwabe, Williamson & Wyatt, counsel for 

plaintiffs Time Oil Company and Northwest Tenninal Company in the above matter. All facts 

and statements contained in this affidavit are within Ply own personal knowledge. 

2. Due to press of business, I am unable to respond to defendants' Motion to Dismiss 

by March 2, 1999. On March 1, 1999, I confirmed with defendants' counsel, Jerry B. Hodso~ 

that defendants have no ObJection to an extension of time up to and including March S, 1999. for 

Page 1 • AFFIDAVIT OF PATRICIA M. DOST 

PDXl089360108229SIlEOI'' t 687.1 
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P.0€, 

1 

2 

3 

4 

S 

6 

7 

8 

9 

plaintiffs to respond to defendants Motion to Dismiss. 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

Dated this 204 day of March, 1999. 

Page 2 - AFFIDA vrr OF PATRICIA M. DOST 

pnXIOR9J6OI082l9S1JEOI!l11687.1 

By: J:!) VVt~ ~ 
Patricia M. Do~ OSB #90253 
Of Attomeys for Plaintiff 
Time Oil Co. 

NOTARYUC FOR ORJ,GON 
My Comnussion Expires:-- / f' -~ 
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2 

3 

4 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 2 day of March, I served the foregoing AFFIDAVIT 

OF PATRICIA M. nOST m SUPPORT OF MOTION FOR EXTENSION OF TIME TO 

RESPOND TO MOTION TO DISMISS BY PLAINTIFFS TIME On. CO., and NORTHWEST 

TERMINAL CO. on the following parties at the following address: 

Dean O. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-58S8 
Fax: (S03) 224-015S 

by faxing and mailing to them a true and correct copy thereof, certified by me as such, placed in 

a sealed envelope addressed to them at the address set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Page 1 - CERTIFICATE Of' SERVICE SCHWAai. WJ.,I.IAMSOH I WYATT. p.e. 
~.'-

~ CeI!IIr. __ tlClllotllXl 
1211 s.w.M.r.

I'CI1IMoI. OR It72OW7tI 
T-...- (l1li3) 222«111 

TOTAL P.07 

BZT0104(e)013208 



02/23/99 13:31 U503 224 0155 MILLER NASH 

Case No.: cy 99-41-IE 

UNITED srATES DI.S'I'RICT COURT 
DISTRICT OF OREGON 

CIVIL MINUTES 

FEB 221999J 

~~ER. 

Date ofProc.eeding: fj:JlruatY 17. 1999 

Case Title: TIME OIL CO .• et II. v. KOPPERS CO. INC. et aJ 

Presiding Judge: John Jelderks 

Court Reporter: 

PLAINTIFF'S COUNSEL 

DOCKET ENTRY: 

Courtroom Deputy: GaO' MaBDUSQD 
,.~ (5CI3) l2HOS5 • F~ (503) m-acno 

£.aaoiI: PI7_~.-.-1I.ca. 

Tape No: 

DEFENDANT'S COUNSEL 

RECORD OF ORDER: SETTING Defcadams' MOTION TO DISMISS ['l~ ]. filed 2116199, on Judge Je1derks' 
oral argument calendar of Moaday, 415199, at 10:00 a.m. in Counroom 12-~ of the Mark O. Hatfield Courthouse. 
1000 S.W. Tbird Ave., PortlaOO. Oregon. 

~ { } All couusel 
{ } Chambers 

0riI MiIIatIa 
PiqaaalJ'ebruuy 11,1999 

KC 
" . 

BZT0104(e)013209 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
3500 U.S. Bancorp Tower 
III S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

CV99-41-JE 

MOTION TO DISMISS BY 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

REQUEST FOR ORAL ARGUMENT 

LR 7.1 Certification 

Pursuantto LR 7.1(a), defendant Beazer East, Inc. ("Beazer"), formerly known as 

Koppers Company, Inc., hereby certifies that the parties have made a good-faith effort through 

telephone conferences to resolve the issues raised by this motion and have been partially 

21 

22 

23 

24 

25 

26 

successful. Plaintiffs have conceded the deficiencies recited below in points 3, 4, and 5. 

Accordingly, plaintiffs have agreed to replead to allege compliance with the National 
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1 Contingency Plan, to delete their claim for natural resource damages, and to allege causation in 

2 their state superfund claims. 

3 Motion 

4 Pursuant to Fed R Civ P 12(b)(6), Beazer moves to dismiss all eight of the claims 

5 for relief set forth in plaintiffs' complaint. This motion is based on the following questions, to be 

6 decided by the court: 

7 1. Do plaintiffs' seventh and eighth claims fail to state a claim for relief 

8 because the Oregon Spill Response Act does not provide for a private right of action? 

9 2. Do plaintiffs' seventh and eighth claims fail to state a claim for relief 

10 because the Oregon Spill Response Act does not apply retroactively to the historical 

11 contamination alleged in plaintiffs' complaint? 

12 3. Do plaintiffs' first and second claims under the Comprehensive 

13 Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA") fail to state a 

14 claim for relief because plaintiffs have not alleged that they incurred response costs in 

15 compliance with the National Contingency Plan? I 

16 4. Do plaintiffs' first and second claims under CERCLA fail to state a claim 

17 for relief for natural resource damages because no private right of action exists for natural 

18 resource damages? 1 

19 5. Do plaintiffs' third through sixth claims under the Oregon superfund 

20 statute fail to state a claim for relief because plaintiffs have failed to allege that their remedial 

21 action costs were caused by a release for which Beazer is responsible? 1 

22 6. Do plaintiffs' third and fourth claims under the Oregon superfund statute 

23 fail to state a claim for relief because plaintiffs, as liable parties, are limited to a claim for 

24 

25 

26 I As stated above, plaintiffs have conceded these points. They are included for completeness in 
order to preserve the record on these issues. 
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contribution under ORS 465.257 and 465.325(6) and they are not entitled to assert a claim under 

ORS 465.255? 

Beazer's motion is based on pleadings on file herein and the accompanying 

memorandum of points and authorities filed in support of this motion. 

Respectfully submitted this It. day of February, 1999. 

MILLER, NASH, WIENER, HAGER & CARLSEN LLP 

J ~~~ 
. Dean Q~~ne, OSB No. 64025 

Jerry B. Hodson, OSB No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 
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I hereby certify that I served the foregoing motion to dismiss by defendant Beazer 

East, Inc., formerly known as Koppers Company, Inc., on: 

Patricia M. Dost 
Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.e. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorney for Plaintiffs 
Time Oil Co. and Northwest Terminal 
Co. 

by the following indicated method or methods: 

D 

o 

o 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this I? day of February, 1999. 

Of Attomeys for Defendant 
Beazer East, Inc., formerly known as 
Koppers Company, Inc. 
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Dean D. DeChaine, OSB No. 64025 
dechaine@millernash.com 
Jerry B. Hodson, OSB No. 87256 
hodson@millernash.com 
Miller, Nash, Wiener, 

Hager & Carlsen LLP 
350()' U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Civil No. CV99-41-JE 

MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS OF 
DEFENDANT BEAZER EAST, INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

I. INTRODUCTION 

Plaintiffs, Time Oil Co. and Northwest Terminal Co. ("Time Oil"), allege in their 

complaint that defendant Beazer East, Inc., formerly known as Koppers Company, Inc. 

("Beazer"),is liable to plaintiffs for some of the costs associated with the cleanup of alleged 

environmental contamination at plaintiffs' property at 10350 Time Oil Road in Portland, Oregon 

(the "Property"). Time Oil contends that Beazer's alleged predecessor, Wood Treating 
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1 Chemicals Company ("WTCC"), entered into an agreement with Time Oil Co. in 1967 whereby 

2 Time Oil formulated wood-treating products on the Property for WTCC, and later Beazer. 

3 (Complaint", 5, 6, 10.) Plaintiffs further allege that during the term ofthe agreement (1967 to 

4 1982) spills and releases of hazardous substances occurred at the Property and contaminated the 

5 soil, surface waters, groundwaters, and sediments at and around the Property. (Complaint" 7.) 

6 Plaintiffs base their claims on the Comprehensive. Environmental Response, 

7 Compensation, and Liability Act of 1980 ("CERCLA"), the Oregon superfund statute (ORS 

8 465.255 et seq.), and the Oregon Spill Response Act (ORS 466.640 et seq). Beazer moves to 

9 dismiss each of plaintiffs' claims on the following grounds: 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not provide a private right of action; 

2. Plaintiffs' seventh and eighth claims fail to state a claim for relief because 
the Oregon Spill Response Act does not apply retroactively to the historical 
contamination alleged in plaintiffs' complaint; 

3. Plaintiffs' first and second claims under CERCLA do not state a claim for 
which relief may be granted because they do not include an allegation that 
plaintiffs' response costs have been incurred in compliance with the National 
Contingency Plan; \ 

4. Plaintiffs' first and second claims under CERCLA fail to support a claim for 
natural resources damages because no private right of action exists for 
natural resources damages; \ 

5. Plaintiffs' third through sixth claims under the Oregon superfund statute fail 
to state a claim for relief because plaintiffs have not alleged that their 
remedial action co~ts were caused by a release for which Beazer is 
responsible; \ and 

6. Plaintiffs' third and fourth claims under the Oregon superfund statute fail to 
state a claim for relief because plaintiffs, as liable parties, are limited to a 
claim for contribution under ORS 465.257 aJld 465.325(6)(b) and they are 
not entitled to assert a claim under ORS 465.255. 

I As stated in Beazer's motion to dismiss filed herewith, plaintiffs conceded these points when 
the parties conferred prior to the filing of Beazer's motion. These points are included for 
completeness in order to preserve the record on these issues. 
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1 II. LEGAL DISCUSSION 

2 A. 

3 

Plaintiffs have no private right of action under the Oregon Spill Response Act. 

In general, under Oregon law a person or entity has no "private remedy for a 

4 

5 

6 

7 

8 

9 

10 
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statutory violation unless the statute expressly provides one." Praegitzer Industries v. Rollins 

Burdick Hunter, 129 Or App 628, 632,880 P2d 479 (1994). Plaintiffs' seventh and eighth claims 

for relief allege that Beazer is liable under the Oregon Spill Response Act, ORS 466.640 et seq. 

That act, however, does not provide a private right of action. 

The Spill Response Act states as follows: 

"Any person owning or having control over any oil or hazardous material 
spilled or released or threatening to spill or release shall be strictly liable without 
regard to fault for the spill or release or threatened spill or release. However, in 
any action to recover damages, the person shall be relieved from strict liability 
without regard to fault if the person can prove that the spill or release of oil or 
hazardous material was caused by: 

"(1) An act of war or sabotage or an act of God. 

"(2) Negligence on the part of the United States Government or the 
State of Oregon. 

"(3) An act or omission of a third party without regard to whether any 
such act or omission was or was not negligent." ORS 466.640. 

Nowhere does the Act state that a private party may make a claim for 

damages against someone who is alleged to be strictly liable under the Act. The Act 

provides for liability to the state of Oregon only. See ORS 466.680. 

The statutory scheme makes it clear that the legislature did not contemplate the 

creation of a private right of action. ORS 466.645 obligates a party who is strictly liable under 

ORS 466.640 to immediately clean up the spill or release under the direction of the Oregon 

Department of Environmental Quality ("DEQ"). The Act then states that a person who refuses to 

do so is liable to DEQ for the cost of cleanup, including the potential of treble damages. 
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." 

1 ORS 466.680. The express language of the Act grants a right of action only to the state 

2 government. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

This court reached a similar result in interpreting another, similar section of 

Chapter 466, the Hazardous Waste Disposal Act, or ORS 466.205. In Catellus Dev. Com. v. 

L.D. McFarland Co., No. 91-685-JE, 1993 WL 485145, at *11 (D Or July 27, 1993), this court 

concluded that the following statutory provision did not create a private right of action: 

"Any person owning a facility which generates, treats, stores or disposes 
of and any person having the care, custody or control of a hazardous waste * * * 
who causes or permits any disposal of such waste or substance in violation of law 
or otherwise than as reasonably intended for normal use or handling of such waste 
or substance, including but not limited to accidental spills thereof, shall be liable 
for the damages to person or property, public or private, caused by such 
disposition." ORS 466.205(1). 

As with the Oregon Spill Response Act, the Oregon Hazardous Waste Disposal 

Act authorizes the state to respond to hazardous waste spills and to recover any cleanup expenses 

incurred by the state; it does not contain language indicating that private parties may bring an 

action. ORS 466.205(3)-(5). Accordingly, this court ruled that no private right of action exists 

under ORS 466.205. Catellus, 1993 WL 485145, at *11. The same reasoning applies to the 

language and statutory scheme found in the Oregon Spill Response Act, and therefore, plaintiffs' 

claims under this Act should be dismissed. 

19 B. 

20 

Plaintiffs' claims under the Oregon Spill Response Act should be dismissed because the 
Act does not apply retroactively to the subject matter of plaintiffs' complaint. 

21 The Oregon Spill Response Act was enacted in 1985. See Oregon Laws 1985, 

22 Chapter 733. The language used in the statute demonstrates a forward-looking scheme for 

23 dealing with reporting of current spills and emergency response, not a historical scheme for 

24 reallocating responsibility for historical contamination. 

25 For example, ORS 466.620 requires the creation of an emergency response plan. 

26 Similarly, ORS 466.635 creates an obligation to report a spill or release of a hazardous material 
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1 "as soon as that person knows the spill or release is a reportable quantity." Moreover, the statute 

2 imposes liability on "[a]ny person owning or having control over any oil or hazardous material." 

3 ORS 466.640 (emphasis added). It does not impose liability on a person who previously "owned 

4 or had control over" oil or hazardous material. Finally, the cleanup section of the statute imposes 

5 an obligation to "immediately" clean up the spill or release, suggesting that the legislature 

6 intended the Act to require a quick response to future spills, rather than a deliberate investigation 

7 and remediation of historical spills. ORS 466.645. Hence, the Act should not be applied 

8 retroactively. 

9 In Catellus this court reached a similar conclusion with respect to the Oregon 

10 Hazardous Waste Disposal Act, ORS 466.205. In reaching this conclusion, this court stated, 

II "When the legislature appears to have intended to impose retroactive liability * * *, it has 

12 included language specifying the liability of any 'owner or operator at or during the time of the 

13 acts or omissions that resulted in the release. "' 1993 WL 485145, at * 11 (quoting the Oregon 

14 superfund statute, ORS 465.255(1)(a». In contrast, the legislature included no such indication of 

15 retroactive intent in either the Oregon Hazardous Waste Disposal Act or the Oregon Spill 

16 Response Act. In the absence of such intent, the Oregon Spill Response Act should not be 

17 applied retroactively.2 

18 As stated above, the Oregon Spill Response Act was enacted in 1985. The spills 

19 and releases on which plaintiffs base their claim allegedly occurred between 1967 and 1982. 

20 (Complaint, ~~ 5-7.) Because the Act has no retroactive application to the alleged subject spills 

21 or releases, plaintiffs' claims under the Act should be dismissed. 

22 C. 

23 

Plaintiffs' claims under CERCLA should be dismissed for failure to allege compliance 
with the National Contingency Plan. 

24 

25 

26 

If a plaintiff fails to allege a legally sufficient claim, its claim is subject to 

dismissal pursuant to Fed R Civ P 12(b)(6). Romeo v. General Chemical Corp., 922 F Supp 287, 

2 If the legislature had intended to apply the Spill Act retroactively, then there would have been 
no point in creating a duplicative retroactive liability scheme under the Oregon superfund statute. 
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1 289 (ND Cal 1994). In order to state a prima facie claim under CERCLA, a plaintiff must allege 

2 that it incurred response costs consistent with the National Contingency Plan ("NCP"). Romeo, 

3 922 F Supp at 289.3 

4 Plaintiffs have failed to allege that their response costs have been incurred 

5 consistent with the NCP. Accordingly, plaintiffs' claims under CERCLA should be dismissed. 

6 D. Plaintiffs are not entitled to assert a claim for natural resource damages. 

7 In plaintiffs' fIrst and second claims for relief under CERCLA, plaintiffs allege 

8 that they are entitled to an equitable allocation of natural resource damages. (Complaint, ~~ 18, 

9 21.) This claim is in ~irect contradiction to the plain language of CERCLA, which restricts such 

10 claims to actions by the government: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"In the case of an injury to, destruction of, or loss of natural resources 
* * * liability shall be to the United States Government and to any State * * * and 
to any Indian tribe * * *." 42 USC § 9607(f)(1). 

Although this issue has not been decided by the Ninth Circuit, there is universal 

consensus in other jurisdictions that no private right of action exists for natural resource damage 

claims. Only designated trustees may bring natural resource damage claims. See Artesian Water 

Co. v. Govern. of New Castle County, 851 F2d 643,649 (3d Cir 1988); Tucker v. Southern 

Wood Piedmont Co., No. 91-279-91-MAC(DF), 1993 WL 733015, at *1 (MD Ga, Mar. 25, 

1993), affd, 28 F3d 1089 (11 th Cir 1994); Lutz v. Chromatex. Inc., 718 F Supp 413, 419 (MD Pa 

1989); United States v. Southeastern Pa. Trans. Auth., Nos. 86-1094,86-0595,86-2229,86-

2235, and 86-2669, 1986 WL 7565 (ED Pa, July 2, 1986). Accordingly, plaintiffs' natural 

resource damage claims should be dismissed. 

3 The NCP contains requirements for how an investigation and cleanup must be conducted, 
including requirements regarding documentation of costs and provisions regarding public 
involvement. See Boeing Co. v. Cascade Com., 920 F Supp 1121, 1132-33 (D Or 1996). 
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1 E. 

2 

Plaintiffs' claims under the Oregon superfund statute should be dismissed for failure to 
allege causation. 

3 

4 

5 

6 

7 
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9 

10 
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15 
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The Oregon superfund statute, ORS 465.255(1), provides that certain categories 

of persons shall be strictly liable for "remedial action costs * * * caused by a release." 

(Emphasis added.) Plaintiffs allege that Beazer falls within the following categories of 

responsible parties: 

"(a) Any owner or operator at or during the time of the acts or 
omissions that resulted in the release. 

*** 
"(d) Any person who, by any acts or omissions, caused, contributed to 

or exacerbated the release * * *." Id. (emphasis added). 

Both categories of responsible parties specifically refer to "the release," making 

reference to a specific alleged release that allegedly caused plaintiffs to incur remedial action 

costs. Accordingly, in an Oregon superfund action, plaintiffs must also allege and must prove 

that their remedial action costs were incurred in response to the release or releases for which 

Beazer is allegedly responsible. Plaintiffs have failed to do so. 

As set forth above, if a plaintiff fails to allege a legally sufficient claim, its claim 

is subject to dismissal pursuant to Fed R Civ P 12(b)(6). Romeo,422 F Supp at 289. Because 

plaintiffs have failed to allege an essential element of their claim--causation--plaintiffs' third 

through sixth claims for relief under the state superfund statute should be dismissed. 

F. As responsible parties, plaintiffs are not entitled to bring a claim under ORS 465.255. 

ORS 465.255 sets out the categories of responsible parties under the Oregon 

superfund statute. A plaintiff that is itself liable under this statute may not bring a claim under 

ORS 465.255, but rather is limited to a claim for contribution under ORS 465.257 and 

ORS 465.325(6). ("Any person who is liable or potentially liable under ORS 465.255 may seek 
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t",,,, • 

contribution from any other person who is liable or potentially liable under ORS 465.255." 

ORS 465.257(1).) 

No Oregon state court has specifically addressed this issue under the state statute, 

but in Catellus Development Com. v. L.D. McFarland Co., 910 F Supp 1509, 1516 (D Or 1995), 

Judge Jones ruled that ORS 465.255 !fis limited to parties who are not themselves PRPS.,,4 

Plaintiffs have acknowledged by virtue of the allegations in their complaint that they are 

liable parties under the federal and state acts. (Complaint", 5,7, 12, 13, 16.) As liable parties, 

plaintiffs are limited to a claim for contribution under ORS 465.257 and ORS 465.325(6). 

Therefore, their third and fourth claims for relief under ORS 465.255 should be dismissed. 

III. CONCLUSION 

For the foregoing reasons, each of plaintiffs' claims against Beazer East, Inc., 

formerly known as Koppers Company, Inc., should be dismissed. 

Respectfully submitted this lit. day of February, 1999. 

MILLER, NASH,WIENER, HAGER & CARLSEN LLP 

Dean . DeC aine, OSB No. 64025 
Jerry . Hodson, OSB No. 87256 
Telephone: (503) 224-5858 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 

4 Rather than dismiss the plaintiffs claims, Judge Jones ruled that he would construe them as 
though they were claims for contribution under ORS 465.325(6)(a). 

Page 8 of8- Memorandum in Support of Motion to Dismiss of Defendant Beazer East, Inc., Formerly 
Known as Koppers Company, Inc. 
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I hereby certify that I served the foregoing memorandum in support of motion to 

dismiss by defendant Beazer East, Inc., formerly known as Koppers Company, Inc., on: 

Patricia M. Dost 
Jay T. Waldron 
Schwabe, Williamson & Wyatt, P .C. 
Attorneys at Law 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorney for Plaintiffs 
Time Oil Co. and Northwest Terminal 
Co. 

by the following indicated method or methods: 

D 

D 

D 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. The receiving fax machines were operating at the time of 
service and the transmissions were properly completed, according to the attached 
confirmation reports. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this It day of February, 1999. 

Of Attorneys for Defendant 
Beazer East, Inc., fonnerly known as 
Koppers Company, Inc. 

Page I - Certificate of Service 
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UNITED STATES DISTRICt COURT 
DISTRICI' OF OREGON RECEIVED 

CIVIL MINIrrES FEB - 6 1999 

Case No.: CV 99-41-JE 

ea- Title: TIME'OU, co el at y KOPPERS CO INC out 

PresidiII& JmIae: Jolua Jelderks 

Coun: Reporter: 

COIII1rooIIl Deputy: CiaU Mampon 
~ Cal)l2UHS e '--k _l2HI1. 

z...iIo..,-_ r.I •• ~1f1l1Cl ....... 
Tape No: 

PLAINTlFF'S COUNSEL DEFENDANT'S COUNSEL 

DOCKET ENTRY: 

RECORD O~ ORDER: GRANTING DeleDdantBeazet's UDOpPOIBd MOTION FOR EXTENSION OP TIME TO 
RESPOND 10 COMPLAINT ( fr' 1, filed 2/2199 ... follows: 

Answer dcadliDc R8Ct to 2116/99 for DefendaDt Beamr East Inc. 

c:c:: { } AU COUDJeI 
{ } Chambers 

DOCVMENT NO: ~ 
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Dean D. DeChaine, OSB No. 64025 
dechaine@mi.llernash.com 
Jerry B.lfodson, OSB No. 87256 
hodson@millemash.com 
MilJer, Nash, Wiener, 
Hager & Carlsen LLP 

3500 U.S. Bancotp Tower 
111 S.W. Fifth Avenue 
Portland. Oregon 97204-3699 
Telephone: (S03) 224-5858 
Fax: (503)224-0155 

503 224 0155 P. 03 

Attorneys for Defendant Beazcr East, Inc .• 
formerly known as Koppers Company. Inc. 

IN 'IliE UNITED STATES DISTRICf COURT 

FOR THB DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation. 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation. 

Defendants. 

CV99-41-JE 

MOTION FOR EXTENSION OF TIME 
TO RESlOND TO COMPLAINT BY 
DEFENDANT BEAZER EASTt INC., 
FORMERLY KNOWN AS KOPPERS 
COMPANY, INC. 

Defendant Beazer East, Inc. C'Beuer"), formerly known as Koppers Company, 

Inc., hereby moves for an order granting Beazer an extension of time to and including 

February 16, 1999, ju-which to answer or otherwise respond to the complaint. By making this 

motion. Beazer docs not intend to waive, and hereby expressly II:Sl:rvca, all dcfl:nsl:S to this 

action. including without limitation. objections to jurisdiction. venue. and service of process. 

Page 1 of2· Motion for Extension of Time to Respond to Complaint by Defendant Beazer East, Inc., 
Formerly Known as Koppers Company. Inc. 

poxoocs: 1060S39.1 MlllBJl, NASH.l'"~ENER. HAOER" CARLSEN u.p 
-'HO""." ,,1111 colltl.nou AT LAW 

TIL_.I (S",1l4-UI. 
UtI U,S, IAHCO.' fOw. 

'" •• 11', PlfTW AnIftIL POIITLAHIt. oaloow tf~.'"' 
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1 Beazer is an out-of-state defendant. Beazcr makes this motion because it has just 

2 retained local counsel and needs an additional two weeks to adequately analyze the complaint 

3 and formulate an appropriate response. 

4 This motion is based upon the accompanying affidavit or Jerry B. Hodson. 

S Plaintiffs have no objection to the requested extension. 

6 Respectfully submitted this £ day of February. 1999. 

1 MILLER. NASH, wrBNER. HAGER & CARLSEN LLP 
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. D . e, aSB No. 64025 
J B. Hodson, OSB No. 87256 
Telephone: (503) 224-S858 

wnDMAN, HARROLD. ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. F8Ibe 

Attorneys for Defendant Bcazcr East, Inc., fonnerly 
known as Koppers Company, Inc. 

Page 2 of 2 - Motion for Extension of Time to Respond to Complaint by Defendant Beazet East. Inc .• 
Fonnerly Kttown as Koppers Company. Inc. 
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I hereby certify that I served the foregoing motion for extension of time to 

respond to complaint by defendant Beazer East, Inc., fonnerly known as Koppers Company, 

Inc .• on: 

Patricia M. Dost 
lay T. Waldron 
Schwabe, Williamson & Wyatt, p.e. 
Attorneys at Law 
Pacwest Center, Suites 1600~1800 
1211 S. W. Fifth Avenue 
Portland. Oregon 97204-3795 
Fax No. (S03) 796-2900 

Attorne~ for Plaintiffs 
Time Oil Co. and Northwest 
Terminal Co. 

by the following indicated method or methods: 

o 

o 

by faxing full, truc, and correct copies thereof to the attorney at the fax number 
shown above, which is the last-known fax nmnber {or the attorney's office, on the 
date set forth below. The receiving fax machine was operating at the time of 
service and the transmission was properly completed, according to the attached 
confirmation report. 

by maiUul full, true, and correct copies thereof in a sealed, fU'St-class postage
prepaid envelope, addressed to the attorney as shown above, the last-known office 
ad.cltess of the attorney. and deposited with the United States POital Service at 
Portland, Oregon, on the date set forth below. 

by sending full. tIue and correct copies tbcrcofvia o\"crnight courier in a scaled, 
prepaid envelope, addressed to the attorney u shown abovc. the last-known office 
address of the attorney, on the date set forth below. 

26 
Page 1- Certificate ofSmviee 
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o by caU8ing fun, 11Uc and comet copies thereof to be hand-delivered to the 
attorney at the attorney's lut-known office address listed above on the date set 
forth below. 

DATED this 1:.. day of February. 1999. 

Jerry . HodsOn 

Of Attorneys for Defendant 
Bazer East, Inc., fonnerly known as 
Koppers Company, Inc. 

26 
Page 2 - Certificate of Service 
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1 Dean D. DeChaine, OSB No. 64025 
dcchaine@millemash.com 

2 JerryB. Hodson. aSB No. 87256 
hodson@millemash.com 

3 Miller. Nash, Wiener. 
Hager & Carlsen UP 

4 3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 

S Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 

6 Fax: (503) 224-0155 
hodson@millernash.com 

7 

S03 224 0155 P.08 

8 
Attorneys for Defendant Beuer East, Inc .• 
(annerly known as Koppers Ccnnpany, Inc. 

9 

10 

11 

IN THE UNITED STA1'ES'DISTRlCf COURT 

FOR THE DISTRICT OF OREGON 

12 

13 

14 
TIME On. CO., a Washington COIpOration; 
and NORTHWEST TERMINAL CO •• an 

1 S Oregon corporation. 

16 

17 
v. 

Plaintiffs, 

KOPPERS COMPANY, INC., a Delaware 
18 corporation; and BEAZER EAST, INC., a 

Delaware corporation. 
19 

20 
Defendants. 

21 STATE OF OREGON 

22 COUNTY OF MULTNOMAH 

) 
)SS 
) 

CV99-41-JE 

AFFIDAVIT OF JERRY B. HODSON IN 
SUPPORT OF MOTION FOR 
EXTENSION OF TIME TO RESPOND 
TO COMPLAINT BY DEFENDANT 
BKAZER EAST, INC., FORMERLY 
KNOWN AS KOPPERS COMPANY, 
INC. 

23 

24 

I. Jerry B. Hodson, being tirst duly sworn, depose and state as follows: 

1. I am an attorney in the law finn ofMiUer, Nash, Wiener. Hager & 

25 Carlsen, local counsel for defendant Beazcr East. Inc .• formerly known as Koppers Company. 

26 

Page 1 of2 - Affidavit of Jerry B. Hodson in Support of Motion for Extension of-Timc to Respond to 
Complaint by Defendant Bcazer East, Inc., formerly known as Koppers Company, Inc. 
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1 Inc. ("Beazer"). in the above matter. All facts and statements contained in this affidavit are 

2 within my own personal1cnowlcdge. 

3 2. Our law firm was retained as local counsel to represent Beat.er in the 

4 above matter on Friday, January 29. 1999. That same day. I confinned with plaintiffs' counsel, 

S Patricia Doftt. that plaintiffs had no objection to an extension to February 16. 1999, to respond to 

6 the complaint. 
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3. Without an extension, a response to the compJaint would be due on or 

about February 2. 1999. Given that Beazer has just retained local counsel in this matter, Beazer 

needs an additional two weeks, until February 16. 1999, to adequately anaJyze the complaint and 

formulate an appropriate response. 

DATED this....z:.- day of February. 1999. 

Jerry • Hodson 

SUBSCRIBED andswom to betoremethis~day of February, 1999. 

_ 

OFFQ\LSW 
IEVERLEY L HAMMOIS 

NDTARY PUIILIC-OIIEGON 
COMMSSIOH tf). 051211 

fit COttUSSIW ElIPIf.S.Q)' 31, _ 

My commission expires: Z. ,;1/- RC(C 

Page 2 of2 - Affidavit of Jerry B. Hodson in Support of Motion for Extension of Time to Respond to 
Complaint by Defendant Beazer Bast, Inc., formerly known as Koppers Company, Inc. 
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I hereby certify that I served the foregoing affidavit of Jerry B. Hodson in support 

of motion for extension of time to respond to complaint by defendant Beazer East, Inc., fonnerly 

known as Koppers Company, Inc,. on: 

Patricia M. Dost 
Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Pacwcst Center. Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-379S 
Fax No. (503) 796-2900 

Attorney for Plaintiffs 
Time Oil Co. and Northwest 
Terminal Co. 

by the following indicated method or methods: 

o 

o 

by fufDg filII, true, and com:ct copies thereof to the attorney at the fax number 
shown above. which is the last·1cnown fax number for the attorney's office. on the 
date set forth below. The receivina fax machine was operating at the time of 
service and the transmission was properly completed., according to the attached 
confinnation repon. 

by mama a full, true, and correct copies thereofin a sealed, first-class poauge
prepaid envelope, addressed. to the attomey as shown above. the last-known office 
address of the attorney, and deposited with the United States Postal Service at 
Portland. Oregon, on the date set forth below. . 

by sending full. iru.e and correct copies thereof via overui&ht eouricr in a sealed, 
prepaid envelope, addressed to the attorney as shown above, the last-known office 
address ofthe attorney, on the 4ate set forth below. 

26 
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o by causing full, true and correct copies thereof to be haDd-delivered to the 
attorney at the attorney's last-known office address listed above on the date set 
forth below. 

DATED this k day of February, 1999. 

Of Attomeys for Defendant 
Beuer East, Inc., formerly known as 
Koppers Company, Inc. 

Page 2 - Certificate of Service 
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~ 
CTSystem JAN 

TO: JILL M BLUNDON VP & CHIEF LEGAL OFFICER 
BEAZER EAST, INC. 
One Oxford Centre 
Suite 3000 
Pittsburgh, PA 15219 

RE: PROCESS SERVED IN OREGON 

FOR KOPPERS COMPANY,INC. Domestic State: De 
True Name: Beazer East, Inc. 

Service of Process Transmittal Form 
Portland,Oregon 

01/13/1999 

Via Federal Express (2nd Day) 

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS: 

1. TITLE OF ACTION: 

2. DOCUMENT(S) SERVED: 

3. COURT: 

4. NATURE OF ACTION: 

Time Oil Co., et al vs Koppers Company, Inc., et al 

Summons. Civil Cover Sheet, Complaint-(2). Exhibit, Discovery and Pretrial Scheduling 
Order, Notice to Counsel, Consent. Role of Judge 

United States District Court, District of Oregon 
Case Number 9941JE 

Asking for contribution, siting Oregon Superfund. Oregon Spill Response Act regarding a 
bulk storage terminal at 10350 Time Oil Rd., Portland, Oregon. 

II. ON WHOM PROCESS WAS SERVED: CT Corporation System. Portland, Oregon 

By Process server on 01/1311999 at 14:45 

20 days 

6. DATE AND HOUR OF SERVICE: 

7. APPEARANCE OR ANSWER DUE: 

8. ATTORNEY(S): 

9. REMARKS: 

Patricia M Dost 
Sxhwabe, Williamson & Wyatt 
1211 SW Fifth Ave 
Portland, OR 97204 

SIGNED CT Corporation System 

PER Supervisor of Process 
ADDRESS 800 Pacific Building 

Portland, OR 97204 
SOP WS 0002180033 

Information contained on this transmittal form is recorded for C T Corporation System's record keeping purposes only and to permit quick reference for 
the recipient. This information does not constitute a legal opinion as 10 the nature of action, the amount of damages, the answer date. or any information that 
can be obtained from the documents themselves. The recipient is responsible for interpreting the documents and for taking the appropriate action. 

1999 

BZT0104(e)013232 



AO 440 (Rev 1I~) Swnmo~ in a Civil Action 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation; and NORTHWEST 
TERMINAL CO., an Oregon 
corporation 

SUMMONS IN A CIVIL ACTION 

v. 

KOPPERS COMPANY, INC., a 
Delaware corporation; and 
BEAZER EAST, INC., a Delaware 
corporation 

CASE NUMBER: 99-41-JE 

TO: KOPPERS COMPANY, INC., a Delaware corporation, and BEAZER EAST, INC., a 
Delaware corporation, c/o CT Corporation System, 520 S.W. Yamhill, Suite 800, 
Portland 97204 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATIORNEY: Patricia M. Dost, OSB No. 90253 
Schwabe, Williamson & Wyatt 
1211 SW Fifth Avenue, Suite 1600-1800 
Portland, Oregon 97204 
(503) 222-9981 

an answer to the complaint which is herewith served upon you, within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in 
the complaint. 

DONAW M. CINNAMOND JAN 13 1999 

CLERK ~ 

~~ 
DATE 

(I 7/089360/0822951PMD1224793. 1) 

BZT0104(e)013233 



CML COVER SHEET 

(b) COUNTY OF RESICEN~ OF FIAST LISTED Pt.AINTIFF ____ _ COUNTY OF RESlDENC& OF FIRST LISTED DeF!NDANT, _____ _ 
(EXCEPT IN U.S. Pt.NNT1FF CASES) 
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Schwabe, Williamson Be wyatt 
1211 S. W. Fifth Avenue, SUites 1600-1800 
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1 PATRICIA M. DOST, OSB #90253 
JAY T. WALDRON, OSB #74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone: (503) 222-9981 
Facsimile: (503) 796-2900 

5 e-mail: pmd@schwabe.com 
jtw@schwabe.com 

Of Attorneys for Plaintiff Time Oil Co. 
6 

7 

8-

9 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

10 TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 

11 Oregon corporation, 

Plaintiffs, 

No. 

COMPLAINT 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

vs. (CERCLA Contribution, Oregon Superfund, 
Oregon Spill Response Act) 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

For its Complaint against defendants Koppers Company, Inc. and Beazer East, Inc., 

plaintiffs Time Oil Co. and Northwest Terminal Co. allege as follows: 

1. 

Plaintiff Northwest Terminal Co. is an Oregon corporation having its principal place of 

business in Seattle, Washington. Northwest Terminal Co. owns real property and improvements 

located at 10350 Time Oil Road in Portland, Oregon (the Property). A legal description of the 

Property is attached as Exhibit 1 to this Complaint. Plaintiff Time Oil Co. is a Washington 

corporation having its principal place of business in Seattle, Washington. Time Oil Co. operates 

a bulk storage terminal at the Property. 
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1 2. 

2 Defendant Koppers Company, Inc. is a Delaware corporation with its principal place of 

3 business in Pittsburgh, Pennsylvania Defendant Beazer East, Inc. is a Delaware corporation with 

4 its principal place ofbusiness in Pittsburgh, Pennsylvania 

5 3. 

6 The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 

7 1332. The amount in controversy exceeds $75,000. 

8' ~ 

9 Venue in this district is proper under 28 U.S.C. § 1391. 

10 5. 

11 In 1967, Time Oil entered into an agreement with Wood Treating Chemicals Company, 

12 pursuant to which Wood Treating Chemicals Company used Time Oil's employees and a portion 

13 of the Property to formulate pentachlorophenol-containing wood treating products and to 

14 package those products for delivery to Wood Treating Chemical Company's customers in 

15 Washington, Oregon and California. Wood Treating Chemical Company retained ownership of 

16 the pentachlorophenol and other materials used to formulate the wood treating products and 

17 retained ownership of the formulated products and all waste and by-products. Wood Treating 

18 Chemical Company provided Time Oil's employees with the formulas and specifications for the 

19 wood treating products and directed and controlled Time Oil's employees in the formulating and 

20 packaging operations. 

21 6. 

22 In or before 1981, defendant Koppers Company, Inc. acquired Wood Treating Chemicals 

23 Company and assumed the formulating agreement with Time Oil. Koppers Company, Inc. 

24 continued its formulating operations at the Property under the agreement unti11982. 

25 7. 

26 During the formulation of the wood treating products, pentachlorophenol and other 
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1 hazardous substances, including petroleum-based carriers and other solvents, were spilled or 

2 released at the Property and contaminated soil, surface waters, groundwaters and sediments at 

3 and around the Property. 

4 8. 

5 In October 1995, the Oregon Department of Environmental Quality (DEQ) demanded 

6 that Time Oil investigate and remediate contamination associated with defendants' wood treating 

7 chemical formulation activities. In April 1996, the DEQ listed the Property on the Oregon 

8· Confirmed Release List. In August 1996, Time Oil and the DEQ entered into a Voluntary 

9 Agreement for Remedial InvestigationlFeasibility Study (DEQ No. WMCVC-NWR-96-97) 

10 pursuant to which Time Oil is investigating the nature and extent of contamination under the 

II DEQ's oversight. 

12 ~ 

13 To date, plaintiffs have incurred in excess ofSI million in costs to investigate, remove 

14 and remediate contamination at the Property related to defendants' wood treating chemical 

15 formulating operations. Plaintiffs will continue to incur costs to comply with the Voluntary 

16 Agreement and Oregon and federa1law. 

17 10. 

18 Defendant Beazer Materials & Services, Inc. is the successor in interest to the assets and 

19 liabilities of defendant Koppers Company, Inc. 

20 FIRST CLAIM FOR RELIEF 

21 (CERCLA Contribution) 

22 11. 

23 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 10 

24 above. 

25 12. 

26 The Property is a "facility" as that term is defined, used and understood under 42 U.S.C. 
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1 § 9607(a) and 42 U.S.C. § 9601(9). 

2 13. 

3 Pentachlorophenol and solvents are "hazardous substances" as that term is used, defined 

4 and understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(14). 

5 14. 

6 Defendants arranged for the disposal of hazardous substance~ released at the property. 

7 15. 

8· Defendants operated the Property at the time hazardous substances were released at the 

9 property. 

10 16. 

11 Plaintiffs, as owners and operators of the Property, are parties potentially responsible for 

12 costs of response related to the release of hazardous substances at the Property. 

13 17. 

14 Plaintiffs have incurred necessary "costs of response" as that term is defined, used and 

15 understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(25) related to the release or threatened 

16 release of hazardous substances at and from the Property. 

17 18. 

18 Pursuant to 42 U.S.C. § 9613, plaintiffs are entitled to an equitable allocation as between 

19 plaintiffs and defendants of past and future costs of response and natural resource damage claims 

20 associated with the release of hazardous substances at or from the Property. 

21 SECOND CLAIM FOR RELIEF 

22 (Declaratory Judgment: CERCLA Contribution) 

23 19. 

24 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 18 

25 above. 

26 
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1 2~ 

2 A present and justiciable controversy has arisen between plaintiffs and defendants relating 

3 to liability for past, present and future costs of response necessary to remediate the releases of 

4 hazardous substances and for injury to, destruction of, or loss of natural resources at or from the 

5 Property. 

6 21. 

7 Pursuant to 28 U.S.C. §§ 2201 and 2202 and 42 U.S.C. § 9613, plaintiffs are entitled to a 

8. declaratory judgment that defendants are liable under CERCLA and to an equitable allocation of 

9 past, present and future costs of response and natural resources damages. 

10 THIRD CLAIM FOR RELIEF 

11 (Strict Liability under ORS 465.255) 

12 22. 

13 Plaintiffs reallege and incorporate by reference the allegations in paragraphs 1 through 21 

14 above. 

15 23. 

16 Pentachlorophenol, petroleum and other substances are "hazardous substances" as that 

17 tenn is defined, used and understood under ORS 465.200(15). 

18 24. 

19 The Property is a "facility" as that tenn is defined, used and understood in ORS 

20 465.200(12) and ORS 465.255(1). 

21 25. 

22 Defendants operated the Property at the time of acts and omissions resulting in a release 

23 or releases of a hazardous substance. 

24 26. 

25 Defendants' acts and omissions, including their use, handling, storage and disposal of 

26 pentachlorophenol at the Property, caused, contributed to or exacerbated a release or releases of 
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1 hazardous substances at the Prqperty. 

2 27. 

3 Plaintiffs have incurred in excess of $1 million in remedial action costs to date and 

4 continue to incur additional remedial action costs to respond to a release or releases of a 

5 hazardous substance at the Property. 

6 28. 

7 Pursuant to ORS 465.255, plaintiffs are entitled to recover from defendants all past, 

8· present and future remedial action costs (including, but not limited to, administrative and 

9 investigative costs) that plaintiffs have incurred or will incur, and which are attributable to or 

10 associated with removal or remedial action at the Property. 

11 FOURTH CLAIM FOR RELIEF 

12 (Declaratory Judgment: Strict Liability Under ORS 465.255) 

13 29. 

14 Plaintiffs reallege and incorporate by reference the allegations in paragraphs 1 through 27 

15 above. 

16 30. 

17 A present and justiciable controversy has arisen as to liability for past, present and future 

18 remedial action costs which are attributable to or associated with removal or remedial action at 

19 the Property. 

20 31. 

21 Pursuant to 28 U.S.C.§§2201 and 2202, plaintiffs seek and are entitled to a declaratory 

22 judgment that defendants are strictly liable under ORS 465.255 for all past, present and future 

23 remedial action costs (including, but not limited to, administrative and investigative costs) which 

24 are attributable to or associated with removal or remedial action at the Property. 

25 

26 
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1 FIFTH CLAIM FOR RELIEF 

2 (Oregon Superfund Contribution) 

3 32. 

4 Plaintiffs reallege and incorporate by reference the allegations of paragrciphs 1 through 30 

5 above. 

6 33. 

7 Pentachlorophenol, petroleum and other solvents are ''hazardous substances" as that tenn is 

8- defined, used and understood under ORS 465.200(15). 

9 ~ 

10 The Property is a "facility" as that tenn is defined, used and understood in ORS 

11 465.200(12) and ORS 465.255(1). 

12 35. 

13 Defendants were operators of the Property at or during the time of the acts or omissions that 

14 resulted in a release of hazardous substances. 

15 36. 

16 Defendants' acts and omissions, caused, contributed to or exacerbated release of hazardous 

17 substances at the Property. 

18 37. 

19 Plaintiffs are entitled to contribution from defendants under DRS 465.257 and ORS 

20 465.325(6) for any remedial action costs (including, but not limited to, administrative and 

21 investigative costs) that plaintiffs have incurred or will incur and to an allocation of remedial action 

22 costs as between plaintiffs and defendants. 

23 SIXTH CLAIM FOR RELIEF 

24 (Declaratory Judgment: Oregon Superfund Contribution) 

25 38. 

26 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 36 
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1 above. 

2 39. 

3 A present and justiciable controversy has arisen as to liability for past, present and future 
, 

4 remedial action costs which are attributable to or associated with removal or remedial action at the 

5 Property. 

6 ~ 

7 Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

8 . judgment that, to the extent plaintiffs are liable for any remedial actions costs, plaintiffs are entitled 

9 to contribution from defendants under ORS 465.257 and ORS 465.325(6) and to an equitable 

10 allocation of remedial action costs as between plaintiffs and defendants. 

11 SEVENTH CLAIM FOR RELIEF 

12 (Oregon Spill Response) 

13 41. 

14 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 39 

15 above. 

16 42. 

17 Pentachlorophenol, petroleum and other solvents are "hazardous materials" as that term is 

18 defined, used and understood under ORS 465.605(7). 

19 43. 

20 Defendants were the owners of hazardous materials spilled or released or threaten~d to spill 

21 or release at the Property. 

22 44. 

23 Defendants failed immediately to clean up spills or releases of hazardous materials at or 

24 from the Property, as required by ORS 466.645(1). 

25 45. 

26 As a result of defendants' conduct, plaintiffs have incurred recoverable damages to respond 
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1 to the spill or release of hazardous materials at the Property. 

2 46. 

3 Under ORS 466.640, plaintiffs are entitled to recover from defendants all damages that 
.. 

4 plaintiffs have incurred or will incur, which are attributable to or associated with any spill, release, 

5 or threatened release of a hazardous material at the Property. 

6 EIGHTH CLAIM FOR RELIEF 

7 (Declaratory Judgment: Oregon Spill Response) 

8' 47. 

9 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 45 

10 above. 

11 48. 

12 A present and justiciable controversy has arisen as to liability and responsibility for cleanup 

13 of spills and releases or threatened spills and releases of hazardous materials at the Property. 

14 49. 

15 Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

16 judgment that defendants are strictly liable under ORS 466.640 for a spill or release or threatened 

17 spill or release of hazardous materials at the Property and are responsible for cleaning up these 

18 spills or releases under ORS 466.645. 

19 WHEREFORE, plaintiffs seek judgment as follows: 

20 1. On plaintiffs' First Claim for Relief, judgment in favor of plaintiffs and against 

21 defendants and for contribution from defendants for remedial action costs that plaintiffs have 

22 incurred or will incur; 

23 2. On plaintiffs' Second Claim for Relief, declaration that defendants are liable for an 

24 equitable allocation of past, present and future costs of response and natural resources damages 

25 attributable to or associated with removal or remedial action at the Property; 

26 
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1 3. On plaintiffs' Third Claim for Relief, judgment in favor of plaintiffs and against 

2 defendants for damages in an amount to be proved at trial; 

3 4. On plaintiffs' Fourth Claim for Relief, declaration that defendants are liable for all past, 

4 present and future remedial action costs that are attributable to or associated with removal or 

5 remedial action at the Property; 

6 5. On plaintiffs' Fifth Claim for Relief, judgment in favor of plaintiffs and against 

7 defendants and for contribution from defendants for remedial action costs that plaintiffs have 

8. incurred or will incur; 

9 6. On plaintiffs' Sixth Claim for Relief, an allocation of removal and remedial action costs 

10 (including administrative and investigative costs) between plaintiffs and defendants; 

11 7. On plaintiffs' Seventh Claim for Relief, ajudgment in favor of plaintiffs and against 

12 defendants and for damages in an amount to be proved at trial. 

13 8. On plaintiffs' Eighth Claim for Relief, a declaration that defendants are strictly liable 

14 for any contamination of the Property and are responsible for cleaning up the Property. 

15 9. For plaintiffs' costs and disbursements incurred herein; and 

16 1 O. For such other relief as this Court deems just and equitable. 

17 Dated: this 12th day ofJanuary, 1999 

18 SCHWABE, WILLIAMSON & WYATT, P.C. 

19 

20 

21 

22 

23 

24 

25 

26 
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· . 

LEGAL DESCRIPTION 

Beginning at a point in Section 34, Township 2 North, Range 1 West of' the 
Willamette Meridian, in the County of Multnomah and State of Oregon on the harbor 
line of the Willamette River, at the intersection of said harbor line and the 
Southeasterly boundary of the strip of land 150 feet wide occupied by Bonneville 
Power Administration; thence South 26°17'40" East along said harbor line a distance 
of 421.67 feet; thence North 58'59'45" East a distance of 609.26 feet; thence South 
89°52'15" East 458.95 feet; thence North 0°07'45" East 553.11 feet to the 
intersection with the Southerly line of the parcel of land conveyed by The William 
Gatton Estate Company and George G. Gatton to Portland General Electric Company by 
Deed dated February 7, 1941, recorded February 11, 1941, in Book 588, Page 515 of 
the Deed Records of said county; thence South 89°49' West along the Southerly line 
of said tract so conveyed to Portland General Electric Company 261.73 feet; thence 
South 58°59'45" West 228.04 feet along the southeasterly boundary of said tract so 
conveyed to Portland General Electric Company; thence North 26°17'40" West 50.17 
feet along the Southwesterly boundary of said tract so conveyed to Portland General 
Electric Company; thence South 58°59'45" West 804.77 feet along the Southeasterly 
boundary of said tract occupied by Bonneville Power Administration to the point of 
beginning. 
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1 PATRICIA M. DOST, OSB #90253 
JAY T. WALDRON, OSB #74331 

2 SCHWABE, WILLIAMSON & WYATT, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone: (503) 222-9981 
Facsimile: (503) 796-2900 

5 e-mail: pmd@schwabe.com 
jtw@schwabe.com 

Of Attorneys for Plaintiff Time Oil Co. 
6 

7 

8 

9 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

10 TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 

11 Oregon corporation, No. 

Plaintiffs, 
COMPLAINT 

12 

13 vs. (CERCLA Contribution, Oregon Superfund, 
Oregon Spill Response Act) 

14 vK.OPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 

15 Delaware corporation, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

For its Complaint against defendants Koppers Company, Inc. and Beazer East, Inc., 

plaintiffs Time Oil Co. and Northwest Terminal Co. allege as follows: 

1. 
4 

Plaintiff Northwest Terminal Co~ is an Oregon corporation having its principal place of , . 

business in Seattle, Washington. Northwest Terminal Co. owns real property and improvements 

located at 10350 Time Oil Road in Portfand, Oregon (the Property). A legal description of the 

Property is attached as Exhibit 1 to this Complaint. Plaintiff Time Oil Co. is a Washington 

corporation having its principal place of business in Seattle, Washington. Time Oil Co. operates 

a bulk storage tenninal at the Property. 
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1 2. 

2 Defendant Koppers Company, Inc. is a Delaware corporation with its principal place of 

3 business in Pittsburgh, Pennsylvania Defendant Beazer East, Inc. is a Delaware corporation with 

4 its principal place of business in Pittsburgh, Pennsylvania. 

5 3. 

6 The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 

7 1332. The amount in controversy exceeds $75,000. 

8 4. 

9 Venue in this district is proper under 28 U.S.C. § 1391. 

10 5. 

11 In 1967, Time Oil entered into an agreement with Wood Treating Chemicals Company, 

12 pursuant to which Wood Treating Chemicals Company used Time Oil's employees and a portion 

13 of the Property to formulate pentachlorophenol-containing wood treating products and to 

14 package those products for delivery to Wood Treating Chemical Company's customers in 

15 Washington, Oregon and California. Wood Treating Chemical Company retained ownership of 

16 the pentachlorophenol and other materials used to formulate the wood treating products and 

17 retained ownership of the formulated products and all waste and by-products. Wood Treating 

18 Chemical Company provided Time Oil's employees with the formulas and specifications for the 

19 wood treating products and directed and controlled Time Oil's employees in the formulating and 

20 packaging operations. 

21 6. 

22 In or before 1981, defendant Koppers Company, Inc. acquired Wood Treating Chemicals 

23 Company and assumed the formulating agreement with Time Oil. Koppers Company, Inc. 

24 continued its formulating operations at the Property under the agreement until 1982. 

25 ~ 

26 During the formulation of the wood treating products, pentachlorophenol and other 
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1 hazardous substances, including petroleum-based carriers and other solvents, were spilled or 

2 released at the Property and contaminated soil, surface waters, groundwaters and sediments at 

3 and around the Property. 

4 8. 

5 In October 1995, the Oregon Department of Environmental Quality (DEQ) demanded 

6 that Time Oil investigate and remediate contamination associated with defendants' wood treating 

7 chemical formulation activities. In April 1996, the DEQ listed the Property on the Oregon 

8 Confinned Release List. In August 1996, Time Oil and the DEQ entered into a Voluntary 

9 Agreement for Remedial InvestigationlFeasibility Study (DEQ No. WMCVC-NWR-96-97) 

10 pursuant to which Time Oil is investigating the nature and extent of contamination under the 

11 DEQ's oversight. 

12 9. 

13 To date, plaintiffs have incurred in excess of$1 million in costs to investigate, remove 

14 and remediate contamination at the Property related to defendants' wood treating chemical 

15 formulating operations. Plaintiffs will continue to incur costs to comply with the Voluntary 

16 Agreement and Oregon and federal law. 

17 10. 

18 Defendant Beazer Materials & Services, Inc. is the successor in interest to the assets and 

19 liabilities of defendant Koppers Company, Inc. 

20 FIRST CLAIM FOR RELIEF 

21 (CERCLA Contribution) 

22 11. 

23 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 10 

24 above. 

25 12. 

26 The Property is a "facility" as that term is defined, used and understood under 42 U.S.C. 
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1 § 9607(a) and 42 U.S.C. § 9601(9). 

2 13. 

3 Pentachlorophenol and solvents are "hazardous substances" as that tenn is used, defined 

4 and understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(14). 

5 1~ 

6 Defendants arranged for the disposal of hazardous substances released at the property. 

7 15. 

8 Defendants operated the Property at the time hazardous substances were released at the 

9 property. 

10 16. 

11 Plaintiffs, as owners and operators of the Property, are parties potentially responsible for 

12 costs of response related to the release of hazardous substances at the Property. 

13 17. 

14 Plaintiffs have incurred necessary "costs of response" as that tenn is defined, used and 

15 understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(25) related to the release or threatened 

16 release of hazardous substances at and from the Property. 

17 18. 

18 Pursuant to 42 U.S.C. § 9613, plaintiffs are entitled to an equitable allocation as between 

19 plaintiffs and defendants of past and future costs of response and natural resource damage claims 

20 associated with the release of hazardous substances at or from the Property. 

21 SECOND CLAIM FOR RELIEF 

22 (Declaratory Judgment: CERCLA Contribution) 

23 19. 

24 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 18 

25 above. 

26 
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1 20. 

2 A present and justiciable controversy has arisen between plaintiffs and defendants relating 

3 to liability for past, present and future costs of response necessary to remediate the releases of 

4 hazardous substances and for injury to, destruction of, or loss of natural resources at or from the 

5 Property. 

6 21. 

7 Pursuant to 28 U.S.C. §§ 2201 and 2202 and 42 U.S.c. § 9613, plaintiffs are entitled to a 

8 declaratory judgment that defendants are liable under CERCLA and to an equitable allocation of 

9 past, present and future costs of response and natural resources damages. 

10 TIllRD CLAIM FOR RELIEF 

11 (Strict Liability under ORS 465.255) 

12 22. 

13 Plaintiffs reallege and incorporate by reference the allegations in paragraphs 1 through 21 

14 above. 

15 23. 

16 Pentachlorophenol, petroleum and other substances are "hazardous substances" as that 

17 tenn is defined, used and understood under ORS 465.200(15). 

18 24. 

19 The Property is a "facility" as that tenn is defined, used and understood in ORS 

20 465.200(12) and ORS 465.255(1). 

21 25. 

22 Defendants operated the Property at the time of acts and omissions resulting in a release 

23 or releases of a hazardous substance. 

24 26. 

25 Defendants' acts and omissions, including their use, handling, storage and disposal of 

26 pentachlorophenol at the Property, caused, contributed to or exacerbated a release or releases of 
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1 hazardous substances at the Prqperty. 

2 27. 

3 Plaintiffs have incurred in excess of $1 million in remedial action costs to date and 

4 continue to incur additional remedial action costs to respond to a release or releases of a 

5 hazardous substance at the Property. 

6 28. 

7 Pursuant to ORS 465.255, plaintiffs are entitled to recover from defendants all past, 

8 present and future remedial action costs (including, but not limited to, administrative and 

9 investigative costs) that plaintiffs have incurred or will incur, and which are attributable to or 

10 associated with removal or remedial action at the Property. 

11 FOURTH CLAIM FOR RELIEF 

12 (Declaratory Judgment: Strict Liability Under ORS 465.255) 

13 29. 

14 Plaintiffs reallege and incorporate by reference the allegations in paragraphs 1 through 27 

15 above. 

16 30. 

17 A present and justiciable controversy has arisen as to liability for past, present and future 

18 remedial action costs which are attributable to or associated with removal or remedial action at 

19 the Property. 

20 31. 

21 Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

22 judgment that defendants are strictly liable under ORS 465.255 for all past, present and future 

23 remedial action costs (including, but not limited to, administrative and investigative costs) which 

24 are attributable to or associated with removal or remedial action at the Property. 

25 

26 
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1 FIFTH CLAIM FOR RELIEF 

2 (Oregon Superfund Contribution) 

3 32. 

4 Plaintiffs reallege and incorporate by reference the allegations of paragraphs I through 30 

5 above. 

6 33. 

7 Pentachlorophenol, petroleum and other solvents are "hazardous substances" as that tenn is 

8 defined, used and understood under ORS 465.200(15). 

9 ~ 

10 The Property is a "facility" as that tenn is defined, used and understood in ORS 

11 465.200(12) and ORS 465.255(1). 

12 35. 

13 Defendants were operators of the Property at or during the time of the acts or omissions that 

14 resulted in a release of hazardous substances. 

15 36. 

16 Defendants' acts and omissions, caused, contributed to or exacerbated release of hazardous 

17 substances at the Property. 

18 37. 

19 Plaintiffs are entitled to contribution from defendants under ORS 465.257 and ORS 

20 465.325(6) for any remedial action costs (including, but not limited to, administrative and 

21 investigative costs) that plaintiffs have incurred or will incur and to an allocation of remedial action 

22 costs as between plaintiffs and defendants. 

23 SIXTH CLAIM FOR RELIEF 

24 (Declaratory Judgment: Oregon Superfund Contribution) 

25 38. 

26 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 36 
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1 above. 

2 39. 

3 A present and justiciable controversy has arisen as to liability for past, present and future 

4 remedial action costs which are attributable to or associated with removal or remedial action at the 

5 Property. 

6 ~ 

7 Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

8 judgment that, to the extent plaintiffs are liable for any remedial actions costs, plaintiffs are entitled 

9 to contribution from defendants under ORS 465.257 and ORS 465.325(6) and to an equitable 

10 allocation of remedial action costs as between plaintiffs and defendants. 

II SEVENTH CLAIM FOR RELIEF 

12 (Oregon Spill Response) 

13 41. 

14 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 39 

15 above. 

16 42. 

17 Pentachlorophenol, petroleum and other solvents are "hazardous materials" as that term is 

18 defined, used and understood under ORS 465.605(7). 

19 43. 

20 Defendants were the owners of hazardous materials spilled or released or threatened to spill 

21 or release at the Property. 

22 44. 

23 Defendants failed immediately to clean up spills or releases of hazardous materials at or 

24 from the Property, as required by ORS 466.645(1). 

25 45. 

26 As a result of defendants' conduct, plaintiffs have incurred recoverable damages to respond 
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1 to the spill or release of hazardous materials at the Property. 

2 46. 

3 Under ORS 466.640, plaintiffs are entitled to recover from defendants all damages that 

4 plaintiffs have incurred or will incur, which are attributable to or associated with any spill, release, 

5 or threatened release of a hazardous material at the Property. 

6 EIGHTH CLAIM FOR RELIEF 

7 (Declaratory Judgment: Oregon Spill Response) 

8 47. 

9 Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 45 

10 above. 

11 48. 

12 A present and justiciable controversy has arisen as to liability and responsibility for cleanup 

13 of spills and releases or threatened spills and releases of hazardous materials at the Property. 

14 49. 

15 Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a declaratory 

16 judgment that defendants are strictly liable under ORS 466.640 for a spill or release or threatened 

17 spill or release of hazardous materials at the Property and are responsible for cleaning up these 

18 spills or releases under ORS 466.645. 

19 WHEREFORE, plaintiffs seek judgment as follows: 

20 1. On plaintiffs' First Claim for Relief, judgment in favor of plaintiffs and against 

21 defendants and for contribution from defendants for remedial action costs that plaintiffs have 

22 incurred or will incur; 

23 2. On plaintiffs' Second Claim for Relief, declaration that defendants are liable for an 

24 equitable allocation of past, present and future costs of response and natural resources damages 

25 attributable to or associated with removal or remedial action at the Property; 

26 
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22 

23 
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3. On plaintiffs' Third Claim for Relief, judgment in favor of plaintiffs and against 

defendants for damages in an amount to be proved at trial; 

4. On plaintiffs' Fourth Claim for Relief, declaration that defendants are liable for all past, 

present and future remedial action costs that are attributable to or associated with removal or 

remedial action at the Property; 

5. On plaintiffs' Fifth Claim for Relief, judgment in favor of plaintiffs and against 

defendants and for contribution from defendants for remedial action costs that plaintiffs have 

incurred or will incur; 

6. On plaintiffs' Sixth Claim for Relief, an allocation of removal and remedial action costs 

(including administrative and investigative costs) between plaintiffs and defendants; 

7. On plaintiffs' Seventh Claim for Relief, ajudgment in favor of plaintiffs and against 

defendants and for damages in an amount to be proved at trial. 

8. On plaintiffs' Eighth Claim for Relief, a declaration that defendants are strictly liable 

for any contamination of the Property and are responsible for cleaning up the Property. 

9. For plaintiffs' costs and disbursements incurred herein; and 

10. For such other relief as this Court deems just and equitable. 

Dated: this 12th day of January, 1999 

SCHWABE, WILLIAMSQN & WYATT, P.C. 

By: ~~~ FatriCiaMOSt:0SB90i53 
Of Attorneys for Plaintiff 
Time Oil Co. 
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LEGAL DESCRIPTION 

Beginning at a point in Section 34, Township 2 North, Range 1 West of the 
Willamette Meridian, in the county of Multnomah and State of Oregon on the harbor 
line of the Willamette River, at the intersection of said harbor line and the 
Southeasterly boundary of the strip of land 150 feet wide occupied by Bonneville 
Power Administration; thence South 26°17'40" East along said harbor line a distance 
of 421.67 feet; thence North 58'59'45" East a distance of 609.26 feet; thence South 
89°52'15" East 458.95 feet; thence North 0°07'45" East 553.11 feet to the 
intersection with the Southerly line of the parcel of land conveyed by The William 
Gatton Estate Company and George G. Gatton to Portland General Electric Company by 
Deed dated February 7, 1941, recorded February 11, 1941, in Book 588, Page 515 of 
the Deed Records of said county; thence South 89°49' West along the Southerly line 
of said tract so conveyed to Portland General Electric Company 261.73 feet; thence 
South 58°59'45" West 228.04 feet along the southeasterly boundary of said tract so 
conveyed to Portland General Electric Company; thence North 26°17'40" West 50.17 
feet along the Southwesterly boundary of said tract so conveyed to Portland General 
Electric Company; thence South 58°59'45" West 804.77 feet along the Southeasterly 
boundary of said tract occupied by Bonneville Power Administration to the point of 
beginning. 

EitHlBIT 

PAGE 
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TIME OIL CO., et ai, 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

Plaintiff(s), Civil No. 99-41-JE 

;.,. "'D I .1 ,.. . -'-" 

I, .... _ 

v. CJ . 
./ - .: . :,1; \ I 

KOPPERS CO., INC., et ai, 
Defendant( s) 

DISCOVERY 
and 

PRETRIAL SCHEDULING ORDER 

In order to facilitate and expedite discovery in the instant action, the Court has ordered that: 

• ..J. 

-- -------. 

(a) Service oC this Order: Counsel for the plaintiff and counsel for the defendant in an action 
removed from state court shall serve this Order upon all other parties to the action. 

(b) Pretrial and Discovery Deadlines: In accordance with L.R. 16-2, not later than 120 days 
from the date of this Order, counsel for all parties shall: 

(1) File all pleadings [Fed.R.Civ.P. 7(a) and 15). 

(2) Join all claims, remedies and parties (Fed.R. Civ.P. 18 and 19f 

(3) File pretrial, discovery and dispositive motions. 

(4) Complete all discovery 

(5) Disclose all experts [Fed.R.Civ.P. 26(a)(2)(A)-(C)] 

(c) Pretrial Order Deadline: In accordance with L.R. 16-2, not later than 150 days from the 
date of this Order, counsel shall lodge a joint Pretrial Order or an order approving the waiver 
of the pretrial order. 

(d) Stipulatiom Cor Extensions oC Time Not Allowed: Absent Court approval for good cause 
shown by written motion, counsel may oot stipulate to extend the deadline imposed in section 
( c) of this order. 

Dated: January 12, 1999. 

Dorothy Fisher, Deputy Clerk 

Revised November 29,1996 DISCOVERY &: SCHEDULING ORDER 

- '~' .. ---
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UNITED STATES DISTRICT COURT 
Office of the Clerk 
District of Oregon 

NOTICE TO COUNSEL REGARDING 
ASSIGNMENT OF PRESIDING JUDICIAL OFFICER 

CASE NO: 99-41·IE January 12. 1929 

TITLE: TIME OIL CO .. et aJ vs. KOPPERS CO .. INC .. et aI 

(a) TIle above referenced case has been filed and docketed in this court and assigned to the presiding 
judicial officer shown below for disposition, to include the conduct of trial and/or entry of final judgment.l 
The judicial officer's initials shall follow the case number on all future filings with the court. 

Initials Name Qr AssilWed Judicial Officer 

JE Honorable John Jelderks, United States Magistrate Judge 

(b) Questions relating to the status or scheduling of this case should be directed to the judge's 
courtroom deputy: 

Gary Magnuson (503) 326-8055 

(c) Docket related questions should be directed to the following civil docket clerk: 

Paul Gale (503) 326·8014 

Cases inilially assigned to a UniJed Stales Magistrale SMU be administered by that judge, to include the scheduling of aU 
discovery matters, and wiJh th, conselll of the parties. the conduct of trial and/or elllry of jinal judgmelll. PurSuanl to 
Fed.R.Civ.P. 73, aUfulJ-rirM UniJed Stales Magistrales in the District ofOregonMve been certijied to aercise civiljurisdiclion 
in assigned cases. Ii} incbItU tritJJ and elllry ofjinaljudg1MlIl. Appealsjrom the elllry ofsuchjudgme1ll.S go directly to the UniJed 
States Court of Appeals for the N'l1Ilh CircuiJ, lHlL to a trial de novo before a district judge. Therefore. parties are strongly 
encouraged to jile a COlISent to Triql and Entry q(Final Jutlrm(1Il (See Fed.R. Civ. P. 73(b)]. 
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TIME OIL CO., et ai, 

v. 

KOPPERS CO., INC., et ai, 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

Plaintirr(s), 

nerendanl(s). 

CONSENT TO JURISDICTION BY A 
UNITED STATES MAGISTRATE JUDGE 

Civil Case No: 99-41-JE 

AND DESIGNATION OF NORMAL APPEAL ROUTE 

Pursuant to Fed.R.Civ.P. 73(b), the undersigned party or parties to the above-captioned civil matter 
hereby consent to have a United Slates Magistrate Judge corxtuct any and all proceedings in the case, including 
trial, -and order the entry of final judgment. 

In accordance with Fed.R.Civ.P. 73(c), the filing party also confirms that any appeal from a judgment 
or final order entered by a Magistrate Judge shall proceed directly to the appropriate U.S. Court of Appeals: 
1) the U.S. Court of Appeals for the 9th Circuit; or 2) the U.S. Court of Appeals for the Federal Circuit. 

DATED this ____ day of _____________ , 19 ___ _ 

(Signature) 

(Typed Name) Bar ID No: _____ _ 

(Representing) 

(Firm Name) 

(Mailing Address) . 

(Telephone Number) 

cc: Counsel of Record 

Revised November 19, 1993 Magktrate Judge Coasent Form 
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Th1lE ROLlE Of A VNITlED §TA1I'lES MAGKSTItATlE .ruDGlE 

lIN THE ADMJIN1[§nATION 

AND AD.ruDXCATION Of ClIVIDL CASlES lIN THE DXSTlRJ[CT 

OfOlRJEOON 

During a recent gathering of the U.S. District Court's Ninth Circuit Lawyers Delegation, it became 

evident that some confusion still exists between the role of a magistrate judge as the assigned judge, the 

dispositive authority of a magistrate judge when all parties have filed written consents pursuant to 

Fed.R.Civ.P. 73(b), and the normal appeal roUle for appealing final orders and judgments entered by a 

magistrate judge in consent cases. 

At the request of the delegation, I've been asked to write an article to help lawyers and their clients 

better understand: 

o The unique and indispensable role played by Oregon's magistrate judgesZ in the 
assignment, management and trial or civil·cases. 

o How magistrate judges in O~egon come to be the "assigned judge" in civil cases. 

o The scope or the magistrate judge's initial authority as the "assigned judge". 

o The jurisdictional authority provided by Fed.R.Civ.P. 73(a) which permits a 
magistrate judge to "conduct any or all proceedin~, including a jury or non
jury trial" when parties have filed consents. 

o The appeal route ror appealing final orders and judgments in consent cases. 

o The substantial monetary and time savin~ which accrue to litigants when they 
consent to a magistrate judge adjudicating their case. 

2 Section 321 of the JudicwllmprovemenlS Act of 1990, P.L 101-650, effective December 1,1990, recognized the 
expanded 1ID1icn-wide rok of United StQle magistrates in the management and t,wl of civil cases. In order to encourage 
broader acceptance of the United StQles magistrates at the national level, Congress amended the Federal statutes to 
rename United StQles magistrates to magistrate judges. In the District of Oregon, however, United States magistrates 
have always bem referred to as "judges· and are accepud by the klwyers and litigants aliJce as trWl judges of this highest 

caliber. 
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RANDOM SELECTION OF THE" ASSIGNED runGE" 

In the District of Oregon, the first event associated with the filing of a new civil action is the random 
selection of an assigned judge. Since 1984, resident district and magistrate judges in the Portland or Eugene 
divisions have been included in the pool of judicial officers available for random selection as the assigned 
judge. 

SOLICITATION OF CONSENIS-Fed.R.Ciy.p. 73 . 

Once the assigned judge has been selected, the local rules require filing counsel to serve a copy of a 
"consent form" to each party served in the action. Via the consent form, each party is afforded an initial 
opportunity under Fed.R.Civ.P. 73(b) to consent to having a magistrate judge assume complete civil 
jurisdiction over the case. 

In order to ensure the just, speedy and inexpensive determination of every action contemplated by 
Fed.R.Civ.P. 1, the Judicial Improvements Act of 1990 also modified Fed.R.Civ.P. 73(b) to permit assigned 
district and magistrate judges more opportunity throughout the course of litigation to encourage parties consent 
to a magistrate judge. 

reasons: 

REASONS FOR ENCOURAGING CONSENIS TO MAGISTRATE ,llJDGES 

Unlike many other district courts, consents in Oregon are encouraged for two distinctly different 

• Quality of the Madstrate ludUS: From the inception of the Federal magistrate system, 
Oregon has recruited· state court judges and lawyers of the highest caliber. Because of their 
experience, Oregon magistrate judges are uniformly accepted by the practicing bar as "district 
judge equivalents". Oregon's selection of "trial judge quality" magistrate judges is unique 
in the Federal court system. 

• Statutory Priority AssilDed to Criminal Case!: Another more compelling reason for 
encouraging consents is the reality that pending criminal cases have relegated civil trials to 
"second position" in terms of the district judges' trial calendars. As a result of the ever 
increasing criminal caseload, Article III judges find themselves more frequently having to 
"double, triple or quadruple set" civil cases, while giving statutory priority to criminal cases 
on their trial calendars. 

AlITUORITY OF THE MAGISTRATE runGE AS THE" ASSIGNED runGE" 

If selected as the assigned judge in a particular case (regardless of whether consents have been filed 
or oot), the magistrate judge will be responsible for all case management and scheduling activities and will hear 
and decide all oon-dispositive pretrial and discovery matters and consider dispositive motions by findings and 
recommendation. (Fed.R.Civ.P. 72[b)). 
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AlITHORITY OF THE MAGISTRAtE runGE IN "CONSENT CASES" 

If consents are filed pursuant to Fed.R.Civ.P. 73(b) , the magistrate judge will have the same 
jurisdictional authority as a United States district judge, including authority to: 

• Schedule, hear and decide all dispositive and non-dispositive matters. 

• Schedule, hear and decide all interlocutory matters. 

• Conduct jury or non-jury trials. 

• Enter final orders and judgment. 

• Decide all post-trial motions. 

APPEAL ROlITE IN CONSENT CASES 

28 u.s.c. § 636(cX3) and Fed.R.Civ.P. 73(c) provide that the appeal route from any final order or 
judgment entered by a magistrate judge in "consent cases" lies directly to the United States Court of Appeals 
for the Ninth Circuit. This is exactly the same appeal route taken from a final order or judgment entered by 
a district judge. 

Case law in this Circuit, and indeed throughout the Nation is clear on this point. . .if parties file a 
written consent to pennit the magistrate judge to exercise full civil jurisdiction, then the magistrate judge can 
conduct any and all proceedings in that case. In tum, any subsequent appeal of a final order or judgment 
would lie directly to the United States Court of Appeals for the Ninth Circuit, rather than a de novo review 
by a district judgeJ

, with subsequent right of appeal to the circuit. 

LIMITATIONS AND DELAYS ASSOCIATED WITH "NON-CONSENT CASES" 

If consents are not filed in cases assigned to a magistrate judge, Fed.R.Civ.P. 72(b) prohibits the 
magistrate judge from finally deciding "dispositive matters and motions". By consenting to a magistrate judge, 
parties can avoid the delays and expense of the de novo review process, while preserving the right of appeal 
directly to the court of appeals. 

Although not intended as a fiscal incentive to secure consents, the net effect of Fed.R.Civ.P. 72(b) 
is to cause all dispositive motions to first be considered by the magistrate judge, who in turn will issue a 
findings and recommendation to a district judge. Appeals or objections to the findings and recommendation 
must be filed within ten days and the entire matter will be referred to a district judge for de novo consideration. 
After decision by the district judge, the case will be returned to the assigned magistrate judge for further 
processing until another dispositive matter is presented (at which time the cycle is repeated), or until the case 
is ready for trial. After discovery has been completed and the case is ready for trial, the magistrate judge in 

Consents to ~mril appeals to a United SIIJIU District Judge pursuant to 28 U.S.C. § 636(c)(4J [as an auern4live 
to a direct appeal to the court of appeai.r pursuant to 28 U.S.C. § 636(c)(J)} are not accepted within the District 0/ 
Oregon. 
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"non-ct?~nt" cases will transfer the case to a district judge for calendaring on that district judge's already 
over-croWded calendar, with the almost certain result of-having the case "double, triple or quadruple set" for 
a trial date. Obviously, the additional proceedings required in "non-consent" cases delay the speedy disposition 
of the case. More importantly, they have the potential to increase the overall cost of litigation. 

JUDICIAL COMPETENCE OF OREGON'S MAGISTRATE .JUDGES 

Referred to as "judges" by district judges and lawyers alike, Oregon's magistrate judges bring a wealth 
of litigation and trial court experience to the full range of civil cases including contract, real property, personal 
injury, diversity, admiralty and maritime claims, complex patent and trademark actions, anti-trust cases and 
labor disputes. 

Given the press of criminal trial settings on district judges' calendars, magistrate judges provide an 
expeditious and cost effective alternative to awaiting a trial or final decision from an Article ill district judge. 
From the lawyers' and litigants' standpoint, however, the question still remains-"will the quality of a 
magistrate judge's decision be of equal caliber to that of an Article ill district judge?" Within the District of 
Oregon, the answer to that question is a resounding yes! 

Acceptance of magistrate judges by lawyers and litigants alike is evidenced by the fact that during the 
12 month period ending June 30, 1990, Oregon magistrate judges adjudicated 487 "consent cases" and 
scheduled and conducted numerous jury and non-jury trials in the full range of cases pending before the court. 

CONCLUSION 

It should be clear by now that within the District of Oregon, magistrate judges are integral and 
indispensable members of the judicial complement of this Court and, by virtue of their availability, may often 
times be in the best and most consistent position to assure litigants with a speedy, just, and inexpensive 
adjudication of each civil case, while still preserving the right of direct appeal to the court of appeals. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC, a Delaware 
corporation; and BEAZER EAST, INC, a 
Delaware corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. CV99-41-JE 

PLEADINGS (Vol. II) 
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MOTION FOR AN ORDER LIFTING STAY AND FOR LEAVE TO FILE AN 
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AND DECLARATION OF ANTHONY G. HOPP (5/26/06) .................................... 48 

ORDER BY JUDGE JOHN JELDERKS: RESETTING PLAINTIFF'S MOTION 
FOR ORDER LIFTING STAY AND MOTION FOR LEAVE TO FILE AMENDED 
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ON 6/8/06 AT 10:00 A.M. IN COURTROOM 12B (6/02/06) .................................... 49 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. CV99-41-JE 

PLEADINGS (Vol. I) 

DOCUMENT TAB 

SUMMONS and COMPLAINT (1/12/99) ...................................................................... 1 

MOTION FOR EXTENSION OF TIME TO RESPOND ................................................. 2 
TO COMPLAINT BY DEFENDANT BEAZER EAST, 
INC., FORMERLY KNOWN AS KOPPERS COMPANY, 
INC. and AFFIDAVIT OF JERRY B. HODSON IN SUPPORT 
OF MOTION FOR EXTENSION OF TIME (2/2/99) 

ORDER RE MOTION FOR EXTENSION OF TIME ...................................................... 3 
TO RESPOND TO COMPLAINT (2/3/99) 

MOTION TO DISMISS BY DEFENDANT BEAZER EAST, ........................................ .4 
INC., FORMERLY KNOWN AS KOPPERS COMPANY, INC. 
and MEMORANDUM IN SUPPORT OF MOTION (2/16/99) 

ORDER RE MOTION TO DISMISS (2/17 /99) ............................................................... 5 

315055-1 1 

BZT01 04(e)01327 4 



IN THE UNITED STATES DISTRICT COURT 

Time Oil Company, et aI, 

v. 

Koppers Company, Inc., et aI, 

FOR THE DISTRICT OF OREGON 

Plaintiff(s ), 

Defendant( s). 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 99-41-JE 

JUDGMENT 

Based on the stipulation of the parties (#84), filed November 2,2007, 

IT IS ORDERED AND ADJUDGED that this case is dismissed with prejudice and without costs or 

attorney fees to any party. Pending motions, ifany, are DENIED AS MOOT. 

Dated this 5th day of November, 2007. 

by /s/ John Jelderks 
John Jelderks 
United States Magistrate Judge 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P .C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503.222.9981 
Fax 503.796.2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Tenninal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington No. CV99-41-JE 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

STIPULATED ORDER FOR DISMISSAL 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Plaintiffs Time Oil Co. and Northwest Terminal Co. and defendants Koppers Company, 

Inc. and Beazer East, Inc., by and through the signatures of their counsel below, stipulate to the 

dismissal of the above case with prejudice and without costs or attorney fees to any party. 

/II 

/II 

1// 
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SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys at Law 
Pacweo' Center 

1211 sw 5th Ave .. Suite 1900 
Portland. OR 97204 
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Based on such stipulation, it is ORDERED that this case is dismissed with prejudice and 

without costs or attorney fees to any party. 

DATED this ____ day of ____ , 2007. 

Hon. John lelderks 
United States District Judge 

IT IS SO STIPULATED: 

SCHWABE, WILLIAMSON & WYATT, PC. 

By:/s/ Patricia M. Dost 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
(503) 222-9981 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest Terminal Co. 

WILDMAN, HARROLD, ALLEN & DIXON 

By:/sJ Anthony G. Hopp 
Anthony G. Hopp 
(312) 201-2000 

Of Attorneys for Defendants, Koppers Company, Inc. and Beazer East, Inc. 

PRESENTED BY: 

SCHWABE, WILLIAMSON & WYATT, PC. 

By:/s/ Patricia M. Dost 
Patricia M. Dost, aSB #90253 
Brien J. Flanagan, OSB #02304 
(503) 222-9981 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest Terminal Co. 

Page 2 - STIPULATED ORDER FOR DISMISSAL 

PDX/08936OJI08195/JNO/2214859.1 

SCHWABE. WILLIAMSON & WYAn. P.C. 
Atlomeys at Law 
Paewest Canter 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 2nd day of November 2007, I caused to be served the 

foregoing STIPULATED ORDER FOR DISMISSAL by CMlECF on the parties registered to be 

notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Suzanne C. Lacampagne 
Miller Nash LLP 
III SW Fifth Avenue 
Suite 3400 
Portland, OR 97204 

Page 1 - CERTIFICATE OF SERVICE 
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By: lsi Patricia M. Dost 
Patricia M. Dost 

SCHWABE, WILLIAMSON & WYATT, P.C. 
Attorneys at Law 
PacwesI Center 

1211 SW ~th AYe., Suns 1900 
PoItIand, OR 97204 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503.222.9981 
Fax 503.796.2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Tenninal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington No. CV99-41-JE 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation 

JOINT REPORT ON MEDIATION 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

In accordance with the Second Amended Stipulated Order Concerning Mediation, 

Plaintiffs, Time Oil Co. and Northwest Terminal Co., and Defendants, Koppers Company and 

Beazer East, Inc., conducted mediation on June 14 and 15 in Portland, Oregon. The mediator 

was Professor Eric D. Green. The parties have concluded mediation. 

The parties have reached an agreement in principle resolving the issues in the case. The 

Page 1 - JOINT REPORT ON MEDIATION SCHWABE. Wlll.JANSON & WYATT. p.e. 
AttOmeys allaw 
~Cent8r 

1211 1!N151h Ave., Suit8 1900 
portland, OR 97204 

503.222.9981 
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agreement is contingent on the parties achieving a mutually acceptable Settlement, Release and 

Indemnity Agreement. The parties will promptly inform the court of any resolution or need to 

schedule a status conference. 

Dated this 21 st day of June, 2007. 

Page 2 - JOINT REPORT ON MEDIATION 

By:/sl Brien J. Flanagan 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
(503) 222-9981 
Of Attorneys for Plaintiffs, Time Oil Co. 

and Northwest Terminal Co. 

By:/sl Anthony G. Hopp 
Anthony G. Hopp 
(312) 201-2000 
Of Attorneys for Defendants, Koppers 

Company, Inc. and Beazer East, Inc. 

SCHWABE. WIllIAMSON & WYATT. P.C. 
Attorneys 81 Law 
_Center 

1211 SW5th Ave .. s.a.1900 
PMland. OR 97204 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 21st day of June, 2007, I caused to be served the foregoing 

JOINT REPORT ON MEDIATION by CMlECF on the parties registered to be notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Suzanne C. Lacampagne 
Miller Nash LLP 
111 SW Fifth Avenue 
Suite 3400 
Portland, OR 97204 

Page 1 - CERTIFICATE OF SERVICE 

By: lsi Brien J. Flanagan 
Brien J. Flanagan 
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"-teenier 
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Suzanne C. Lacampagne, Esq., OSB #95170 
Miller Nash, LLP 
3500 U.S. Bancorp Tower 
II ) SW Fifth A venue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Attorneys for Defendants 

Robert L. Shuftan, Esq. 
Anthony G. Hopp, Esq. 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Attorneys for Defendants 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

Plaintiffs, 

vs. 

No. CV99-41-JE 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

SECOND AMENDED STIPULATED 
ORDER CONCERNING MEDIATION 

Defendants. 

1. This Order amends the Order entered by this Court on December 5, 2006. 

Plaintiffs, Time Oil Co., and Northwest Terminal Co. (collectively "Time Oil") and Defendant, 

Beazer East, Inc. ("Beazer") have been ordered to mediate this case, and have agreed to the 

following Schedule: 
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On or before April 20, 2007 

On or before May 182007 

On or before June 1, 2007 

June 14 and 15.2007 

Parties have an initial telephone 
conference with the mediator, if the 
mediator consents to such a conference. 

Parties submit briefs to each other and 
mediator. 

Parties submit responses to each other 
and mediator. 

Parties engage in mediation session. 
The session will open with a meeting 
including a representative of the DEQ, 
should the DEQ agree to participate in 
the mediation. 

2. By no later than June 16,2007, the parties must conclude the mediation. 

The parties must report back to the Court on or before June 22, 2007, on the outcome of the 

mediation. The Court may extend the deadline for mediation for good cause. 

3. If mediation is unsuccessful in resolving the dispute, the Court will 

schedule a status conference by no later than June 30, 2007, where it will set a schedule for 

discovery and trial. 

4. The parties shall equally share the cost of mediation. Time Oil shall bear 

any costs assessed by DEQ for its involvement. 

5. The information exchanged during mediation is subject to Federal Rules 

of Evidence 408. 

IT IS SO ORDERED. 

Dated: April lQ, 2007 

By: 

United States Magistrate Judge 
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I hereby certify that I served the foregoing second amended stipulated order concerning 
mediation on: 

Ms. Patty Dost 
Schwabe Williamson & Wyatt 
1211 S.W. Fifth Avenue, Suite 1900 
Portland, Oregon 97204 
E-mail: pdost@schwabe.com 
Fax: (503) 796-2900 

Of Attorneys for Defendants 
NW Natural and Time Oil Co. 

by the following indicated method or methods: 

o 

o 

o 

o 

by faxing full, true, and correct copies thereof to the attorney at the fax number 
shown above, which is the last-known fax number for the attorney's office, on 
the date set forth below. The receiving fax machine was operating at the time of 
service, and the printed confirmation of receipt of the fax transmission, as 
generated by the transmitting machine, is attached. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's CmlECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed to by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true, and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

DATED this 18th day of April, 2007. 
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Of Co-Attorneys for Defendants 

MILLER NASH LLP 
ATTORNEYS AT LAW 

TELt:PHON'E (503) !24·Sl5II1 
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Adelsbach, Kathi 

From: info@ord.uscourts.gov 

Sent: Thursday, March 08, 20075:42 PM 

To: nobody@ord.uscourts.gov 

Subject: Activity in Case 3:99-cv-00041-JE Time Oil Company et al v. Koppers Company, Inc. et al Status Conference 

This is an automatic e-mail message generated by the CMIECF system. Please DO NOT RESPOND to this e
mail because the mail box is unattended. 
***NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without charge. To avoid 
later charges, download a copy of each document during this first viewing. 

U.S. District Court 

District of Oregon 

Notice of Electronic Filing 

The following transaction was entered on 3/8/2007 at 3:41 PM PST and filed on 3/2/2007 
Case Name: Time Oil Company et al v. Koppers Company, Inc. et al 
Case Number: 3:99-cv-41 
Filer: 
Document Number: 80(No document attached) 

Docket Text: 
RECORD OF PROCEEDINGS: Telephonic Status Conference regarding proposedmediators held 3/2/07: The Court 
indicated that, unless the parties agreed to use a different mediator, they should attempt to engage Professor Greene to 
conduct a mediation in this matter. The Court instructed that the parties jointly contact Professor Greene, if possible. 
The Court also indicated that theissue of which mediator to use may be revisited if it appears that the use of Professor 
Greene's services will be unduly expensive. Patty Dost present as counsel for plaintiff(s). Anthony Hopp present as 
counsel for defendant( s). Court Reporter: Tape # 1900. John Jelderks presiding. (eo) 

3:99-cv-41 Notice has been electronically mailed to: 

Dean D. DeChaine dean.dechaine@millemash.com, linda.reed@millemash.com 

Patricia M. Dost pdost@schwabe.com, docket@schwabe.com, jgootherts@schwabe.com 

Brien J. Flanagan bflanagan@schwabe.com 

Anthony G. Hopp hopp@wildmanharrold.com, adelsbach@wildmanharrold.com, ecf-filings@wildmanharrold.com 

Suzanne C. Lacampagne suzanne.lacampagne@millemash.com, melanie. webb@millemash.com 

Jay T Waldron jwaldron@schwabe.com, docket@schwabe.com 

3:99-cv-41 Notice will not be electronically mailed to: 

3/9/2007 
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Robert L Shufton 
Wildman Harrold Allen & Dixon 
225 West Wacker Drive 
Suite 300 
Chicago, IL 60606 

3/9/2007 
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Adelsbach, Kathi 

From: info@ord.uscourts.gov 

Sent: Friday, March 02,200710:30 AM 

To: nobody@ord.uscourts.gov 

Subject: Activity in Case 3:99-cv-00041-JE Time Oil Company et al v. Koppers Company, Inc. et al Scheduling 

This is an automatic e-mail message generated by the CMIECF system. Please DO NOT RESPOND to this e
mail because the mail box is unattended. 
***NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without charge. To avoid 
later charges, download a copy of each document during this first viewing. 

U.S. District Court 

District of Oregon 
I 

Notice of Electronic Filing 

The following transaction was entered on 3/2/2007 at 8:30 AM PST and filed on 2/28/2007 
Case Name: Time Oil Company et al v. Koppers Company, Inc. et al 
Case Number: 3:99-cv-41 
Filer: 
Document Number: 79(No document attached) 

Docket Text: 
RECORD OF ORDER by Judge John Jelderks: SETTING a Telephonic Status Conference regarding mediation for 
Friday, 3/2/2007 at 08:00 a.m. before Magistrate Judge John Jelderks. (eo) 

3:99-cv-41 Notice has been electronically mailed to: 

Dean D. DeChaine dean.dechaine@millernash.com, linda.reed@millernash.com 

Patricia M. Dost pdost@schwabe.com, docket@schwabe.com, jgootherts@schwabe.com 

Brien 1. Flanagan bflanagan@schwabe.com 

Anthony G. Hopp hopp@wildmanharrold.com, adelsbach@wildmanharrold.com, ecf-filings@wildmanharrold.com 

Suzanne C. Lacampagne suzanne.lacampagne@millernash.com, melanie.webb@millernash.com 

Jay T Waldron jwaldron@schwabe.com, docket@schwabe.com 

3:99-cv-41 Notice will not be electronically mailed to: 

Robert L Shufton 
Wildman Harrold Allen & Dixon 
225 West Wacker Drive 

3/2/2007 
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Chicago, IL 60606 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503.222.9981 
Fax 503.796.2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington No. CV99-41-JE 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation 

AFFIDAVIT OF BRIEN J. FLANAGAN IN 
Plaintiffs, SUPPORT OF JUDGE PETERSON AS 

MEDIATOR 
v. 

KOPPERS COMPANY, INC., a Delawar 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

STATE OF OREGON) 
) ss. 

County ofMultnomah ) 

I, Brien J. Flanagan, being first duly sworn on oath, depose and state that if called into 

court I could and would testify from my own personal knowledge that: 

Page 1 -

1. I am one of the attorneys for plaintiff Time Oil Co. and Northwest Terminal Co. 

AFFIDAVIT OF BRIEN J. FLANAGAN IN SUPPORT OF SCHWA8E.~'t:wWYATT.P.C. 
Pacwest Center 

JUDGE PETERSON AS MEDIATOR 1211SWSlhAve .. Suitel900 
PotUand, OR 97204 

503.222.9981 

PDXl89360110819SIBF/lS07193.1 
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("Time Oil") in this litigation. 

2. In Beazer East Inc. 's Objection to Time Oil's Proposed Mediator ("Beazer's 

Objection"), Beazer East Inc. ("Beazer") claims that Time Oil's proposed mediator, Judge 

Peterson, is unavailable for this mediation. 

3. I discussed this issue with Judge Peterson's Case Manager, Michele Wilson, at 

approximately 4:35 on Wednesday, January 24, 2007, and she confirmed that Judge Wilson is 

available and willing to meet the requirements contained in the Court's Order to Mediate. 

4. Ms. Wilson confirmed that Judge Peterson is available to come to Portland to 

meet with the parties and representatives ofDEQ in January or February. 

5. Ms. Wilson confirmed that, while Judge Peterson will be on vacation for the 

month of March, he regularly reads mediation briefs as he prepares for the mediation and not 

necessarily as they are submitted. 

6. Judge Peterson confirmed that he can be prepared to mediate the case as early as 

AprilS, 2007 and is available to conduct the mediation most days in April. 

7. In addition, as exemplified by his resume (attached to Time Oil's Proposed 

Mediator), Judge Peterson has ample experience with complex environmental and non-

environmental matters. 

8. For example, Ms. Wilson explained Judge Peterson's recent experience mediating 

a twelve-year dispute over a smelting plant involving multiple buyers, the EPA, and allocation of 

soil cleanup costs. 

/II 

III 

1/1 

1// 

1// 

1// 
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9. In Beazer's Objection, Beazer proposes a compromise candidate, Thomas V. 

Harris, who does not appear to have any environmental experience. Time Oil did not receive 

Mr. Harris's resume unti14:20 on Tuesday January 22,2007, and is in the process of checking 

his credentials. 

Dated this)fday of January, 2007. 

Brien Flanagan 

SUBSCRIBED AND SWORN to before me thi~daY of January, 2007. 

OFFICIAL SEAL 
JOEU LUNSFORD 

NOTARY PUBUC.()REGON 
COMMISSION NO. 412353 

rAY COMMISSION EXPIRES NOVEMBER '1.7, 2010 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 24th day of January, 2007, I caused to be served the foregoing 
AFFIDAVIT OF BRIEN J. FLANAGAN IN SUPPORT OF JUDGE PETERSON AS 
MEDIATOR by CM/ECF on the parties registered to be notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Suzanne C. Lacampagne 
Miller Nash LLP 
111 SW Fifth Avenue 
Suite 3400 
Portland, OR 97204 
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lsi Brien 1. Flanagan 

SCHWABE. WILllAMSON & WYATT. P.C. 
AItomeya allaw 
P~Cen" 

1211 SW 5th Ave .• Stile 1900 
Portland. OR 972O<t 
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Suzanne C. Lacampagne, OSB 95170 
Hong N. Huynh, OSB 98413 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
III SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Facsimile: (503) 224-0155 

Robert L. Shuftan 
Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone: (312) 201-2000 

Of Co-Attorneys for Defendants 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV No. 99-41-JE 

Plaintiffs, 
BEAZER EAST, INC.'S OBJECTION 

TO TIME OIL'S PROPOSED 
MEDIATOR 

vs. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Introduction 

Plaintiff, Time Oil, Inc. ("Time Oil") has proposed Hon. Robert Peterson 

(Retired) as mediator to assist in the resolution of this claim. Defendant, Beazer East, Inc. 

("Beazer") hereby objects and proposes a compromise candidate. 
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Discussion 

A. Time Oil's Candidate Is Not Available 

Time Oil's mediation candidate is a well-respected former jurist and an 

experienced mediator. In the appropriate case, Judge Peterson would be an excellent neutral. 

Unfortunately, this is not such a case. 

Counsel for Beazer spoke to Judge Peterson yesterday, Monday, January 23, 

2007. During that conversation, Judge Peterson stated that he would be unavailable to meet with 

the parties or to work on this matter for a week in February, for all of March, and for several 

days in April. This Court's December 5,2006 Order states that: (i) the mediation in this matter 

is to be completed by the end of April 2007; (ii) meetings with the mediator are to take place in 

February and March 2007 (61 days and 45 days, respectively, before the mediation); and (iii) the 

parties are to submit initial mediation briefs and responses for the mediator's review during 

March and possibly early April 2007 (30 days and 15 days, respectively before the mediation). 

Beazer intends that the mediation session shall take place in early to mid-April, if not sooner. 

Judge Peterson's limited availability during the relevant timeframe puts him at a severe 

disadvantage under this Court's schedule. 

As Beazer stated in its January 17, 2007 submission, this case carries a medium to 

high degree of complexity. The mediator will have to become familiar with the applicable case 

law regarding allocation of environmental response costs under the Comprehensive 

Environmental Response, Compensation and Liability Act ("CERCLA"), 42 U.S.c. § 9601 

et seq., as well as the activities of Time Oil and others at the Time Oil Site over the past sixty 

years. During the telephone conversation with Beazer's counsel on January 23, Judge Peterson 

stated that he was not a specialist in environmental law, but that he would read whatever the 

parties sent him. Given Judge Peterson's limited availability, the breadth of information and law 

at issue, and the pending mediation schedule, Beazer is concerned that Judge Peterson will not 

have sufficient time to read and digest the materials the Parties will submit. In sum, the timeline 
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of mediation in this case substantially disadvantages Judge Peterson's ability to effectively 

mediate between the Parties and likely disqualifies him from further consideration. 

B. An Acceptable Compromise Candidate Is Available 

Beazer stands by its January 1 i h mediation submission. Carl Helmstetter and 

Eric Green have the availability, the substantive knowledge, and the proven mediation 

experience necessary to bring this long-running environmental response cost dispute to a 

successful conclusion. 

Mr. Helmstetter and Professor Green are, however, not located in Portland, and 

Time Oil has expressed a preference for a "qualified local mediator.,,1 While Beazer's 

January 17th submission fully explains Beazer's position regarding the relevance of a mediator's 

geographic location, even Time Oil must acknowledge that Judge Peterson is not a local 

candidate, as he is not from Portland. Judge Peterson instead hails from the Seattle area, where 

Time Oil is headquartered, so a Seattle-based candidate is local for Time Oil, but not for Beazer 

or the Court. 

In the spirit of compromise, Beazer offers a Seattle-based mediator who has both 

the experience and the availability to accomplish this mediation: Thomas Harris. Mr. Harris' 

Resume and Fee Schedule are attached as Exhibit A. 

Mr. Harris has been a trial lawyer in the Seattle area for over thirty years. He is a 

fellow in the American College of Trial Lawyers, and was voted one of the top ten lawyers in 

Washington in 2006. He has experience in mediating a variety of complex disputes, including 

wrongful death, construction defect and intellectual property cases. Counsel for Beazer has 

spoken to Mr. Harris, and he has availability to undertake this assignment in February, March 

I Time Oil supports its preference for a "local mediator" with the argument that this case 
involves a "majority of witnesses and documents located in the Pacific Northwest." This 
contention ignores the fact that Beazer is not located in the Pacific Northwest. All of Beazer's 
witnesses and documents-and thus most of the materials related to Beazer's alleged 
"involvement" at the Time Oil Site-are located outside the Pacific Northwest. 
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and April. While he does not have a wealth of experience in CERCLA matters, Mr. Harris 

combines the time and the expertise necessary to learn the relevant material in order to be 

effective, with the local connection Time Oil seeks. 

Conclusion 

Beazer would prefer that an experienced CERCLA mediator such as Carl 

Helmstetter or Eric Green be chosen to mediate this dispute. Judge Peterson, while an 

accomplished mediator, simply does not have the time necessary to undertake this project. 

Thomas Harris does, and Beazer offers him as a "local" alternative to Judge Peterson. 

DATED this 24th day of January, 2007. 

MILLER NASH LLP 

sl Suzanne Lacampagne 
Suzanne C. Lacampagne, OSB 95170 
Hong N. Huynh, OSB 98413 
(503) 224-5858 
(503) 224-0155 (FAX) 

Robert L. Shuftan, Esq. 
Anthony G. Hopp, Esq. 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 
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I hereby certify that I served the foregoing Beazer East, Inc. 's Objection to Time 

Oil's Proposed Mediator on: 

Ms. Patty Dost 
Schwabe Williamson & Wyatt 
1211 S.W. Fifth Avenue, Suite 1900 
Portland, Oregon 97204 
E-mail: pdost@schwabe.com 
Fax: (503) 796-2900 

Of Attorneys for Defendants 
NW Natural and Time Oil Co. 

by the following indicated method or methods: 

D 

D 

D 

D 

by faxing full, true, and correct copies thereof to the attorney at the fax number 
shown above, which is the last-known fax number for the attorney's office, on 
the date set forth below. The receiving fax machine was operating at the time of 
service, and the printed confirmation of receipt of the fax transmission, as 
generated by the transmitting machine, is attached. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's CmlECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed to by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true, and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

DATED this 24th day of January, 2007. 

sl Suzanne Lacampagne 
Suzanne Lacampagne 

Of Co-Attorneys for Defendants 
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Mr. Thomas V. Harris Arbitrator, Mediator 

Expertise Areas: 

• Serious Injuries & Wrongful Death 
• Construction Defects & Injuries 
• Medical & Professional Negligence 
• Products Liability, Mass Torts 
• Insurance Coverage & Bad Faith 
• ContractslBusiness Claims 

W AMS Mediator Certification: 2006 

Accomplishments: During Mr. Harris' 33 years as a Washington trial lawyer, he has represented 
plaintiffs and defendants in many types of cases. He began his law practice at Merrick Hofstedt & 
lindsey in 1973 where he served as trial counsel for major corporations, physicians and hospitals, law 
firms, insurers and other entities throughout the Pacific Northwest. He co-founded the Perey-Harris firm 
in 2004, where he represented plaintiffs in medical malpractice, products liability, other serious personal 
injury. and insurance matters. 

Mr. Harris has tried and managed cases throughout Washington and in the U.S. District Court for the 
Eastern and Western Districts of Washington. He has argued before the Washington Supreme Court, the 
Court of Appeals and the Ninth Circuit. Mr. Harris has served pro bono as Special Disciplinary Counsel 
for the WSBA. He authored the 60-chapter textbook Washington Insurance Law. Mr. Harris is a fellow in 
the American College of Trial Lawyers. the American Board of Trial Advocates (Past Chapter President 
and Trial Lawyer of the Year). the International Society of Barristers (State Membership Chair). and the 
International Academy of Trial Lawyers. He is listed in Best Lawyers in America and was voted one of 
the Top Ten Lawyers in Washington State in a Washington Law & Politics 2006 peer poll. 

Starting in 200 I. Mr. Harris began serving as a neutral mediator, arbitrator. appraiser, private judge and 
special master. He started his career as a neutral by mediating the six-death Anacortes refinery fire, 
followed by the Olympic Pipeline explosion. Since then. he has been appointed as a neutral in many 
different types of disputes, including construction defect and products liability cases, class actions. 
business/contractual claims, intellectual property disputes. autofUlM and premises liability claims. In 
2007, Mr. Harris will complete the transition from his role as a litigator and part-time neutral to full-time 
mediator and arbitrator at WAMS. He is certified to serve as a Rule 39.1 mediator for federal court cases. 

Education: Harvard College, BA, cum laude, 1970; Cornell Law School. JD, ]973 

Atliliations: Washington Arbitration & Mediation Service; WSBA; Federal Bar Association; 
Washington State Trial Lawyers Association (WSTLA); Washington Defense Trial Lawyers (WDTL) 

Exhibit (\ 
-~--Page \ 
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W AMS MEDIATION FEE SCHEDULE: THOMAS HARRIS 

2007 MEDIATOR BILLING RA TES* 

Number of Parties 

Half Day Rates Per Party 
2 (claim value <$ lOOK) 
2 (claim value >$ lOOK) 
3 
4 

Full Day Rates Per Party 
2 
3 
4 
5 
6 
7 
8 

$950 
$1100 
$815 
$695 

$1875 
$1500 
$1200 
$1025 
$925 
$850 
$775 

'Sased on number of parties and hearing time indicated. Different or additional fe"s may apply for more parties or hearings requiring travel or 
'recial cIrcumstances. Hourly rate of $450 charged for lime in excess of the half or full day rales listed above. 

MEDIA TION FEE POLICIES 

II Minimum Hearing Charge - The minimum hearing time fee is the applil'uble half or full-day rale: for the time scheduled, even if the 
IIlt:diatiun is cuncludt:d within a shorter peliud of time than what was sch"duled. AllY additiollallimf? required beyolld the half or fuLl
day rale will be billed allile medialOr's hourly rate. The mediation fee will be billed to the attorneys or representatives of the parties to 
tht: mediation. A $75lhr staffing surcharge applies to hearing time past 6:00 p.m. or on weekends at WAMS. No additional admin fee. 

21 Ten (10) Business Day Cancellation Policy - A late cancellation fee is assessed for hearings thaI are postponed or cancelled (or allY 
reaSQIl within ten (10) business days of a scheduled hearing. The flat fec: rate per party will be billed to each party's attorney (or in 
accordance with the parties' fee agreemeno, unless another matter can be: scheduled to fill the time reserved on the calendar. The 
C'dncellation notice must be received in writing at WAMS before 5:00 p.m. on the lOIla business day before the mediation date. 
(The mediation date is not counted for cancelilltion purposes). If a case I., settled or otherwise withdrawn from mediation at least ten 
( 10) business days prior to the mediation date, there is no charge to the parties. Multiple day mediation sessions have cancellation 
deadlines detennined by the case administrator. but generally add 5 busin~'s days to the cancellation date per additional mediation day. 

J I Mediator Billing Guidelines - Half or full-day rates include time for n:asonable review of submissions. Mediators bill for: excess 
review, travel and telephone follow-up on an hourly basis, in accordance with the fee agreement between the parties at the time of 
scheduling: reimbursement for travel or telephone expenses; auto mileage at the IRS rate. Subsequent mediation sessions are scheduled 
and billed on a half or full day basis in accordance with the rates then in dfect. Reduced rates nUI\' be available for MAR limit cases. 

41 Fee Responsibility - AUomeys and client representatives are responsible for payment of their clients' shares of the mediation cost 
within 45 days of invoicing and are advised to pre-collect the projected mediation fees prior to mediation. W AMS is not responsible 
for obtaining payment from individual or business clients of attorneys. All representatives will receive a mediation cost memo prior to 
the mediation session. Prepayment may be required of clients with no payment history with WAMS or due to the nature of the case. 

)1 WithdrawaVSettlement of Party in Multi-Party Case -If a party involved in a multi-party mediation effort settles out or otherwise 
withdraws from the mediation effort before the late cancellation deadline. Ihere will be no further fee obligation for that party. If the 
withdrawal or ,elliement occurs after the late cancellation deadline and the remaining partie, do not agree to reallocate the fee 
obligation. [he withdrawing party remains obligated 10 share in any appli<:able late cancellation fee. 

Kales effective far ea<e< referred rar media/inn after January J, 2007 W ASHINGTO" ,\ RBITRA TION & MEDIATION SERVICE 
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Suzanne C. Lacampagne, OSB 95170 
Hong N. Huynh, OSB 98413 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Facsimile: (503) 224-0155 

Robert L. Shuftan 
Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Dri ve 
Chicago, IL 60606 
Telephone: (312) 201-2000 

Of Co-Attorneys for Defendants 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation, 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV No. 99-41-JE 

Plaintiffs, 
BEAZER EAST, INC.'S 

PROPOSED MEDIATION SUBMISSION 

vs. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Introduction 

Pursuant to this Court's Amended Stipulated Order Concerning Mediation 

("Order"), Beazer East, Inc. ("Beazer") and Time Oil Company ("Time Oil") were given until 

January 16,2007 to agree on a mediator. i Unfortunately, Beazer and Time Oil (collectively, the 

I Due to emergency weather conditions, the Court was closed on January 16,2007. Accordingly, 
this submission is made on January 17,2007. 
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"Parties") have not been able to agree. Beazer hereby submits the qualifications of its two 

proposed mediators, Carl Helmstetter and Eric Green. Pursuant to the Order, Beazer will submit 

objections, if any, to Time Oil Company's ("Time Oil") proposed mediators within 

seven (7) days of Time Oil's submission.2 

Discussion 

As environmental disputes go, this case carries a medium to high degree of 

complexity. To be effective, the mediator will have to be familiar with the Comprehensive 

Environmental Response, Compensation, and Liability Act ("CERCLA" or "Superfund"), 

42 U.S.c. § 9601 et seq., and cases that have been decided over the past twenty-five (25) years 

addressing CERCLA liability and allocating response costs among potential responsible parties 

under CERCLA. It would be helpful if the mediator has had exposure, either as a practitioner or 

as a neutral, to several large Superfund or private cost-recovery cases. 

As important as substantive knowledge of CERCLA allocation issues, however, is 

a proven track record in resolving complex disputes. Beazer expects the mediator in this case to 

be more than a message-carrier between the Parties. Beazer expects the mediator to be 

knowledgeable, insightful, creative and as forceful as necessary to get this job done. Further, to 

the extent that the Oregon Department of Environmental Quality ("Oregon DEQ") is involved, 

the mediator will have to have some experience in dealing with governmental agencies and 

overcoming what may be an institutional opposition to creative solutions. Finally, the mediator 

will need to understand and digest nearly forty years of history regarding operations, 

environmental conditions, and potential cleanup costs, at the Time Oil property involved in this 

dispute (the "Time Oil Site"). Beazer believes that either of the two mediators it has proposed 

meet these criteria. 

2 Time Oil submitted its proposed mediators to Beazer at 2:30 p.m. Pacific time January 15,2007 
(a federal holiday). Given that Beazer's offices are located in Pittsburgh, Pennsylvania, this was 
after Beazer's 5:00 pm Eastern time close of business. Beazer has not had sufficient time to 
evaluate, let alone fully consider, Time Oil's candidates. 
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A. Carl H. Helmstetter 

Carl Helmstetter has been engaged in the practice of law for almost 40 years. He 

is a partner with Spencer, Fane, Britt and Browne LLP in Kansas City, Missouri. 

Mr. Helmstetter's Curriculum Vitae is attached as Exhibit A. 

Mr. Helmstetter has decades of experience in the environmental area. As a 

litigator, he has been involved in some of the seminal allocation cases in the history of CERCLA 

jurisprudence, including U.S. v. Conservation Chemical, 619 F.2d 162 (W.D. Mo. 1985) and 

U.S. v. Hardage, 982 F.2d 1436 (loth Cir. 1992). As a mediator and arbitrator, Mr. Helmstetter 

has handled disputes involving up to fifty or more parties. He has also testified as an expert 

witness on the subject of Superfund cost allocation. Mr. Helmstetter, therefore, has been 

accepted as a mediator and arbitrator by dozens of parties and at least one federal district court. 

Mr. Helmstetter's professional career in the field of environmental law has taken him all over the 

United States. 

Mr. Helmstetter has further received the recognition of his peers as a leader in the 

area of mediation. He was chairman of the American Bar Association's Mediator Committee of 

its section of Dispute Resolution from 1998 to 2000. He has been vice chairman ever since. In 

short, Carl Helmstetter has both the substantive knowledge and the proven track record necessary 

to help Time Oil and Beazer reach a successful resolution of this dispute. 

B. Professor Eric Green 

Professor Eric Green is one of the best known and most well-respected mediators 

in the United States. He is believed by some to be one of the founders of modem-day mediation. 

He was co-author, with Harvard Professor Frank Sander, of the first edition of Dispute 

Resolution, the seminal text on mediation. Since 1977, he has been a professor at Boston 

University School of Law, where he teaches evidence and alternative dispute resolution. In 

1982, he helped to found J-A-M-SlEndispute, the model upon which other dispute resolution 

services have been based. In 1997, he founded Resolutions, L.L.c. where he currently practices. 
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He also teaches at forums and in-house training seminars at law firms, corporations and judges' 

meetings throughout the world. He successfully mediates over 100 cases each year. Professor 

Green's Curriculum Vitae is attached as Exhibit B. 

Some of Professor Green's recent mediation engagements have included: 

• Allocation of Remedial InvestigationlFeasibility Study and remediation 
costs in CERCLA enforcement and private cost-recovery actions. 

• Settlement of multiple multi-party and class action cases involving alleged 
exposure to toxic products and environmental releases or other mass torts, 
including cases involving PCB, PPA, PFCs, manufacturing fumes and 
chemicals, mercury, TCE, and asbestos. 

• United States v. Microsoft, the federal and state antitrust cases against 
Microsoft Corporation 

• Mediation of design and construction disputes related to National Football 
League and Major League Baseball stadiums in Chicago, Phoenix, 
Houston, Boston, and Pittsburgh and baseballihockey arenas and college 
football stadiums. 

• Securities class actions and derivative cases involving dozens of Fortune 
500 companies. 

• Patent infringement, invalidity, and licensing disputes involving high-tech, 
software, and biological subject matter. 

• Pension, employment, and ERISA disputes such as cases involving the 
adoption of cash-balance plans; executive buy-out and severance cases; 
and ERISA class action cases. 

In short, Professor Green is the go-to mediator for complicated cases throughout 

the United States. He has a proven track record for being able to dispose of complicated matters 

among difficult parties, from Fortune 500 corporations to professional sports stars and their 

agents. While he does not have a particular emphasis in the environmental arena, he has handled 

several CERCLA liability and allocation matters and his undisputed expertise in the field of 

mediation more than qualifies him to mediate the instant dispute. 
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C. The Relevance of Geography 

Beazer has proposed mediators from Kansas City and Boston for this dispute 

pending in Portland. Beazer anticipates that Time Oil may object to these selections on the basis 

of geography and the perceived inefficiency of traveling to the mediator or asking the mediator 

to travel to Portland. There are several reasons why such objections should not be relevant to 

this Court's selection of a mediator. 

First, in this modem age, electronic communications and overnight shipping make 

it possible to transmit briefs, documents or other materials across the country in a matter of 

seconds, or at longest, overnight. Pre-mediation conferences, and if necessary post-mediation 

conferences, can be handled by telephone or even video-conference. Therefore, physical 

location of the mediator is likely less critical than obtaining a qualified, unbiased mediator. 

Second, travel is inevitable in this case. Beazer is in Pittsburgh, and its counsels 

are in Chicago and Portland. Time Oil is in Seattle, and its counsel are in Portland. To the 

extent the Oregon DEQ is involved3 in the mediation, its participants likely are located in 

Portland or Salem. No matter where the mediator is located, the Parties, their counsel, and the 

mediator likely will have to travel to the mediation itself. The mediation is likely to take only 

one day, two days at most. Therefore, no Party is likely to incur huge travel expenses attending 

the mediation. 

Finally, and perhaps most importantly, geography likely will affect conflicts and 

biases for any potential mediator of this dispute. The Time Oil Site is next to, but not in, the 

Portland Harbor Superfund Site ("Harbor Site"). The Harbor Site has gained much publicity 

over the past several years, and has consumed so much legal time and talent that virtually all 

major firms in Portland, and firms from as far away as Seattle and San Francisco, are involved. 

3 Time Oil has requested that the Oregon DEQ participate in the mediation. While the relevant 
dispute-liability and allocation of costs for certain alleged contamination at the Time Oil Site
involves only Beazer and Time Oil, Beazer has not objected to this request. 
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This has posed a conflict for several potential mediators to whom Beazer spoke. This also 

threatens to prejudice any potential mediator who has worked for clients alleged to be liable at 

the Harbor Site by the United States Environmental Protection Agency ("EPA"), the Oregon 

DEQ, or any other agency or entity or any potential mediator who has heard enough about the 

Harbor Site to form any opinions regarding the parties or potential parties identified at the 

Harbor Site. To make this issue more difficult, the EPA has not finalized the defined boundaries 

of the Harbor Site. Thus, the universe of party representations that might pose conflicts for any 

potential mediator remains undefined. 

This potential for conflicts as a result of the Harbor Site is a difficult issue for 

both Time Oil and Beazer. Time Oil is one of the major potentially responsible parties ("PRPs") 

in the Harbor Site, is a member of the fourteen-party Lower Willamette Group ("LWG") 

performing investigative work in the Harbor, and is a signatory to both an Administrative Order 

on Consent with the EPA and a Consent Judgment with the Oregon DEQ-both of which require 

that Time Oil and other signatories complete the ongoing, years-long investigative work in the 

Harbor. Beazer, on the other hand, sits on the other side of the fence from Time Oil at the 

Harbor Site, as Beazer was among a group of parties recently noticed by the EPA, LWG 

(including Time Oil) and the Oregon DEQ for alleged responsibility at the Harbor Site. Beazer 

is a member of a multi-party group negotiating with EPA, L WG and the Oregon DEQ regarding 

those claims. 

Thus, because of the multitude of parties and attorneys involved in, and all of the 

public and non-public discussion of, the Portland Harbor Superfund Site in the Pacific 

Northwest, it is preferable to have a mediator from another part of the country - free of conflicts, 

opinions or biases that may influence, or create the perception of influence in, the ability of a 

mediator to provide balanced, impartial services. 
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D. The Relevance of Billing Rates 

The person whom this Court or the Parties chooses to mediate this dispute likely 

will bill the Parties by the hour for time spent. Pursuant to the Order, the Parties are to share 

equally the cost of the mediation. Any person who is qualified to mediate this dispute will likely 

have a billing rate equal to the billing rate of a senior lawyer in a major metropolitan law firm. 

This rate could range from $350.00 to $600.00 per hour-a range within which both 

Mr. Helmstetter and Mr. Green fall. The mediator will bill for his or her preparation time at his 

or her own rate or at the rate of associates or paraprofessionals who assist in his or her 

preparation. Beazer, and presumably Time Oil, understand that the mediation in this case is 

likely to cost thousands of dollars. As this is a multi-million dollar dispute, paying such a price 

for the benefit of resolution without litigation is not unreasonable. 

Conclusion 

Beazer regrets that it must ask the Court to choose a mediator in this case. Beazer 

is hopeful that, within the next seven days, pursuant to the Order, it may be able to reach a 

compromise with Time Oil on the subject of a mediator. If not, Beazer will file its objections to 

Time Oil's proposed mediator candidates on or before January 24,2007. 

DATED this 17th day of January, 2007. 

MILLER NASH LLP 

sl Hong N. Huynh 
Suzanne C. Lacampagne, OSB 95170 
Hong N. Huynh, OSB 98413 
(503) 224-5858 
(503) 224-0155 (FAX) 

Robert L. Shufian, Esq. 
Anthony G. Hopp, Esq. 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 
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I hereby certify that I served the foregoing Beazer East, Inc.'s Proposed Mediation 

Submission on: 

Ms. Patty Dost 
Schwabe Williamson & Wyatt 
1211 S.W. Fifth Avenue, Suite 1900 
Portland, Oregon 97204 
E-mail: pdost@schwabe.com 
Fax: (503) 796-2900 

Of Attorneys for Defendants 
NW Natural and Time Oil Co. 

by the following indicated method or methods: 

o 

o 

o 

o 

by faxing full, true, and correct copies thereof to the attorney at the fax number 
shown above, which is the last-known fax number for the attorney's office, on 
the date set forth below. The receiving fax machine was operating at the time of 
service, and the printed confirmation of receipt of the fax transmission, as 
generated by the transmitting machine, is attached. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's Cm/ECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed to by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true, and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

DATED this 17th day of January, 2007. 

sf Hong N. Huynh 
Hong N. Huynh 

Of Co-Attorneys for Defendants 
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Education: 

Law Practice: 

BIOGRAPHICAL SKETCH OF 

CARL H. HELMSTETTER 

SPENCER FANE BRITT & BROWNE LLP 
1000 WALNUT, SUITE 1400 

KANSAS CITY, MISSOURI 64106-2140 
(816) 474-8100 OR 292-8221 
FACSIMILE (816) 474-3216 
chelmstetter@spencerfane.com 

Bachelor of Arts, Williams College, 1965 
LLB, Yale Law School, 1968 

Member, Spencer Fane Britt & Browne, 1968 to present. 

Mr. Helmstetter's qualifications include the following: 

Exhibit \\ 
Page ) 

• AllocationlMediation 

Chairman, Mediation Committee, ABA Section of Dispute 
Resolution, 1998 - 2000; Vice-Chairman, 2000-present. 

Expert witness regarding Superfund cost allocation in USA v. 
Compaction Systems Corporation, et al. v. Bloomfield 
Manufacturing Company, et aI., Civil Action No. 96-5349 
in the United States District Court for the District of New 
Jersey. 

Mediator in Arizona Chemical Company v. Reichhold Chemicals, 
Inc., Civil Action No. 95-50250 LAC in the United States 
District Court for the Northern District of Florida. 

Mediator in threatened litigation between buyer and seller of 
contaminated industrial property in Louisville, Kentucky. 

Neutral allocator for Region l's pilot project at Old Southington 
Landfill, Southington, Connecticut. 

Neutral allocator for Region II's pilot project at Batavia Landfill, 
Batavia, New York. 

Neutral allocator for approximately fifty PRPs at Smith's Farm 
site, Louisville, Kentucky. 

Neutral co-allocator for eight PRPs at Bofors Nobel site, 
Muskegon, Michigan. 
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Member: 

exhibit I~ 
-~---:)aae ;/ 

'.' -_¥'_.'._'-'" 

Member of three-arbitrator panel resolving contract dispute 
between two major corporations involving environmental 
issues. 

Mediator of dispute among four companies regarding 
responsibility for spoiled product. 

• CERCLA litigation 

Represented one of four original generator defendants in U.S.A. v. 
Conservation Chemical Co., including defense of 
government's complaint and prosecution of contribution 
actions against third-parties and insurance companies. 

Represented principal PRP group in its challenge to government's 
settlement with third-party PRP at Lowry Landfill. 

Defended PRP group against government's response cost claims in 
U.S.A. v. Hardage. 

• Landfill siting and permitting 

Represented City of Independence, Missouri in its appeal from a 
permit granted to landfill in a neighboring community. 

Obtained five-year renewal of MSW Landfill permit for national 
waste disposal company, despite local opposition. 

Attempted unsuccessfully to site chemical and hazardous waste 
landfill in northwest Missouri on behalf of national waste 
disposal company (municipality condemned site for use as 
reservoir). 

Successfully challenged in court a municipality's attempt to bar 
trash truck traffic en route to landfill. 

Attempted unsuccessfully to obtain rezoning to allow construction 
ofMSW landfill in rural area. 

Successfully challenged in court a county's ordinance imposing 
certain fees on landfill operations. 

Information Network for Superfund Settlements. 
ABA Sections of Dispute Resolution; Environment, Energy and 

Resources; and Litigation. 
CPR Institute for Dispute Resolution. 

2 WA 787896.1 

BZT0104(e)013309 



Presentations: 

Author: 

"Practical Tips and Recent Experiences" (panel discussion), Infonnation 
Network for Superfund Settlements spring conference, April 12, 
1995, Kansas City, Missouri 

"Making ADR Work for Your Clients in Environmental Disputes," 
American Bar Association Annual Meeting, August 9, 1994, New 
Orleans, Louisiana 

"Settlement of Environmental Disputes Through Alternatives to 
Litigation," Center for Environmental Education and Training, The 
University of Kansas, May 10, 1994, Overland Park, Kansas; 
repeated May 11, 1995. 

"Civil and Criminal Enforcement," panel moderator, First Annual 
Environmental Law Conference, Missouri Bar Association, June, 
1993, Lake Ozark, Missouri 

"RCRA-CERCLA Update: 
Claims," American 
Washington, D.C. 

Defending Government Response Cost 
Bar Association, December, 1990, 

"Challenging the Government's Cost Claims," Advanced Computer Legal 
Education, Inc., with Dale Jensen, c.P.A., March 27, 1990, 
Washington, D.C.; repeated September 12, 1990, Houston, Texas 

"Liability of the Environmental Manager," Missouri Electric Utility 
Environmental Committee, February, 1990, Kansas City, Missouri 

"Private Party Responses to Government Cost Recoveries: Cleanup 
Contractors and Others," American Bar Association, December, 
1989, Washington, D.C. 

"Officer, Director and Corporate Liability under Environmental Laws," 
Missouri Bar Association, November, 1989, Kansas City, Missouri 
and Springfield, Missouri 

"Superfund Refonn Shields Small Contributors and Encourages 
Brownfields Buyers," Corporate Counsel Committee Newsletter, 
ABA Section of Environment, Energy and Resources, Vol. 5, No. 
t, April 2002; with Baerbel E. Schiller 

"Malpractice Warning Signs for the Evaluative Lawyer-Mediator," 
Alternatives, CPR Institute for Dispute Resolution, July/August 
1999 
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Other: 

"Environmental Litigation Against the Federal Govenunent," Natural 
Resources & Environment, ABA Section Magazine, Summer, 
1996 

"Rule 75: Control of Judgments," Missouri Civil Procedure, 2d Edition 
1995, Missouri Bar Association; updated 1999 and 2002 

"Rule 79: Assignment of Judges in Case of Disability," Missouri Civil 
Procedure, 2d Edition 1995, Missouri Bar Association 

Obtained forty hours mediation training at Harvard Law School's Program 
of Instruction for Lawyers, fall, 1994 

Obtained Complaint Mediation Training from The Missouri Bar 
Association, March, 1996 

Member, Roster of Dispute Resolution and Consensus Building 
Professionals, U.S. Institute for Environmental Conflict 
Resolution. 

Panelist, CPR Institute for Dispute Resolution's Kansas City/St. Louis 
Panel of Distinguished Neutrals and Environmental Panel of 
Distinguished Neutrals 

Listed in The Best Lawyers in America, 1997-present. 

Mr. Helmstetter is counsel of record in the following reported decisions: 

::xhibit +-..... (\_~ 
""~Q~ L.\ 

. --.- .... - .......... _. ~ '- .. 

Burlington Northern and Santa Fe Ry Co. v. Cargill Inc., 76 F.Supp. 2d 
1155 (D.Kan. 1999) (motion to dismiss cost recovery claim filed 
under CERCLA § 107) 

South Carolina Dept. of Health and Environmental Control v. Atlantic 
Steel Industries. Inc., 85 F.Supp. 2d 596, 49 ERC 1174 (D.S.C. 
1999) (challenge to proposed settlement agreement between state 
and PRP group) 

K.C. 1986 Ltd. Partnership v. Reade Mfg., 33 F.Supp. 2d 1143 (W.D. 
Mo., 1998) (consultant's motion to dismiss contribution action) 

K.C. 1986 Ltd. Partnership v. Reade Mfg., 33 F.Supp. 2d 820 (W.D. Mo. 
1998) (lessee's motion to dismiss contribution action) 

Pine Ridge Realty Corp. v. Block & Co .. Inc .. 1997 WL 292136 (D.Kan., 
1997) (motion to dismiss contract dispute for lack of federal 
jurisdiction) 
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Yellow Freight System. Inc. v. ACF Industries. Inc., 1995 WL 761987 
(U.S. Ot. Ct. E.O. Mo., April 10, 1995) (No. 4:92-CV-2585) 
(denial ofreal estate buyer's claim for reimbursement ofCERCLA 
response costs from seller) 

U. S. v. Hardage, 982 F.2d 1436,61 USLW 2515,37 ERC 1289,23 Envtl. 
L. Rep. 20,624 (lOth Cir. Okla., Dec. 21, 1992) (No. 90-6325) 
(appeal from award of response costs under CERCLA) 

U. S. v. Hardage, 750 F.Supp. 1460, 21 Envtl. L. Rep. 20,721 (W.D. 
Okla., Aug. 9, 1990) (No. CN-86-1401-P) (remedy selection trial 
under CERCLA) 

U. S. v. Hardage, 750 F.Supp. 1444, 21 Envtl. L. Rep. 20,714 (W.O. 
Okla., Aug. 8, 1990) (No. CN-86-1401-P) (trial to determine 
liability of transporter under CERCLA) 

Jacomo Ins. Service. Inc. v. Billups, 787 S.W.2d 304 (Mo.App., Feb. 20, 
1990) (No. WD 41811) (dispute between fonner insurance 
company partners alleging breach of contract, fraud and unfair 
competition) 

Maxwell v. LaBrunerie, 731 F.Supp. 358 (W.D. Mo., Oec. 13, 1989) (No. 
88-0507-CV-W-9) (defense of action by limited partners alleging 
securities fraud) 

Promotional Headwear Intern., Inc. v. Drew Pearson Enterprises, Inc., 
1989 WL 156810 (D.Kan., Nov. 13, 1989) (No. CN. A. 
89-2472-0) (dispute between licensor and terminated licensee) 

U. S. v. Conservation Chemical Co .. 681 F.Supp. 1394 (W.O. Mo., Feb. 
23, 1988) (No. CN 82-0983-CV-W-5) (approval of pump and 
treat remedy) 

u. S. v. Conservation Chemical Co., 661 F.Supp. 1416, 26 ERC 1878 
(W.D. Mo., Apr. 28, 1987) (No. 82-0983-CV-W-5) (defense of 
United States' motion to compel enforcement of preliminary 
agreement to install slurry wall remedy) 

Continental Ins. Companies v. Northeastern Pharmaceutical and Chemical 
Co., Inc., 811 F.2d 1180,55 USLW 2417,25 ERC 1521, 17 Envtl. 
L. Rep. 20,616 (8th Cir. Mo., Jan. 22, 1987) (No. 85-1940) 
(declaratory judgment action to determine liability for hazardous 
waste cleanup costs under CERCLA) 
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Ensco Environmental Services, Inc. v. U.S., 650 F.Supp. 583, 2 UCC 
Rep.Serv.2d 1613 (W.O. Mo., Dec. 18, 1986) (No. 
86-1264-CV-W-3) (action to compel Anny Corps of Engineers to 
accept low bid for hazardous waste cleanup contract) 

u. S. v. Conservation Chemical Co., 653 F.Supp. 152, 26 ERC 1419 
(W.O. Mo., Sep. 2, 1986) (No. 82-0983-CV-W-5) (summary 
judgment motions regarding environmental insurance coverage) 

U. S. v. Conservation Chemical Co., 628 F.Supp. 391, 24 ERC 1289, 17 
Envtl. L. Rep. 20,158, 17 Envtl. L. Rep. 20,167 (W.O. Mo., Dec. 
12, 1985) (No. 82-0983-CV-W-5) (approval of preliminary 
agreement to perform slurry wall remedy at CERCLA site) 

u. S. v. Conservation Chemical Co., 619 F.Supp. 162, 24 ERC 1008, 16 
Envtl. L. Rep. 20,193 (W.O. Mo., July 2, 1985) (No. 82-0983-CV
W-5) (motions for partial summary judgment regarding liability 
under CERCLA and RCRA) 

u. S. v. Conservation Chemical Co., 106 F.R.D. 210, 2 Fed.R.Serv.3d 
1039 (W.O. Mo., May 1, 1985) (No. 82-0983-CV-W-5) (motion to 
revoke order of reference to special master) 

Miller v. Browning-Ferris Industries, 674 S.W.2d 150 (Mo. App., May 29, 
1984) (No. WD 34992) (defense of issuance oflandfill permit) 

u. S. v. Conservation Chemical Co., 589 F.Supp. 59, 20 ERC 1427, 14 
Envtl. L. Rep. 20,207 (W.O. Mo., Feb. 3, 1984) (No. 
82-0893-CV-W-5) (motions to dismiss action to compel site clean 
up under CERCLA and RCRA) 

Thompson-Hayward Chemical Co. v. Cyprus Mines Com., 8 Kan.App.2d 
487, 660 P.2d 973 (Kan.App., Mar. 31, 1983) (No. 54,500) 
(dispute between talc manufacturer and terminated distributor) 

Waddington v. Wick, 652 S.W.2d 147 (Mo.App., Mar. 29, 1983) (No. 
WD 32,487) (contract dispute between nursing home owner and 
architect) 

Newcomb v. Patton, 608 S.W.2d 145 (Mo.App., Nov. 17, 1980) (No. 
11548) (defense of hospital's denial of staff privileges to 
physician) 
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Blue Cross Assn. v. Harris, 622 F.2d 972 (8th Cir. Mo., June 6, 1980) (No. 
79-1732, 79-1733) (appeal from order restraining Secretary of 
Health, Education and Welfare from procuring Medicare 
intermediary contract) 
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Blue Cross Assn. v. Califano, 473 F.Supp. 1047 (W.D. Mo., June 29, 
1979) (No. 79-0213-CV-W-2, 79-0226-CV-W-2) (action to 
restrain Secretary of Health, Education and Welfare from 
procuring Medicare intennediary contract) 

Jackson County v. State Tax Commission, 521 S.W.2d 378 (Mo., Mar. 10, 
1975) (No. 58676) (defense of hospitals' tax-exempt status) 

Scroggs v. Kansas City, 499 S.W.2d 500 (Mo., Sep. 24, 1973) (No. 
58241) (declaratory judgment action to detennine validity of 
municipal financing arrangement) 
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Personal: 

Address: 

Education: 

ERIC D. GREEN 

PROFESSOR 

BOSTON UNIVERSITY SCHOOL OF LAW 

PRINCIPAL 

RESOLUTIONS, LLC 

Born August 26.1946, Sewickley, Pennsylvania 

Office: RESOLUTIONS, LLC 

222 Berkeley Street, Suite 1060 
Boston, Massachusetts 02116 
(617) 556-0800 

Brown University 
Class of 1968, A.B. with Honors 

Harvard Law School, Cambridge, Massachusetts 
Class of 1972, J.D. Magna Cum Laude; Knox Memorial Traveling Fellowship 
Award 1972-73, Harvard Law Review Editor and Executive Editor, Vols. 84-
85; Harvard Civil Rights-Civil Liberties Law Review, co-author, Summer 
Research Project Note, Vol. 6 

Cambridge University, Cambridge, England 
Research Student in Criminology 
Knox Fellow, 1972-1973 

Professional Membership & Activities: 

State Bar of California; State Bar of Massachusetts; U. S. District Courts for N.D. Cal., 
C.D. Cal., D. Mass. Special Master, Northern District of Ohio, Ohio Asbestos Litigation; 
D. Mass. Massachusetts Asbestos Litigation; Guardian Ad Litem, Aheam Class Action 
Settlement, E.D. Texas; Mediator, Suffolk County Superior Court Mediation Program; 
Governors Working Group on Alternative Dispute Resolution (Gov. Dukakis); American 
Bar Association, Section on Litigation (Conference Coordinator, 1982 
ABAlHarvard/NIDR Conference on The Lawyer's Changing Role in Resolving Disputes), 
Individual Rights, Legal Education, and Criminal Justice. Center for Public Resources 
(CPR) Legal Program on Reducing The Cost of Business Disputes. Advisor, CPR Judicial 
Panel. Member, National Panel of Commercial Arbitrators, American Arbitration 
Association. Boston Bar Association, Long Range Planning Committee and Board of 
Editors, Boston Bar Journal. Association of American Law Schools, Chairman, Section 
on Alternative Dispute Resolution. Honorary member American College of Civil Trial 
Mediators (Lifetime Achievement Award 200 I) 
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Eric D. Green 
Page 2 

Employment Experience: 

1997 - Present: 

1982-1997: 

I 977 - Present: 

Fall, 1979: 

June - August, 1978: 

1974 - 1977: 

1973 - 1974: 

1961 - 1981: 

Founder, Principal 

RESOLUTIONS, UC 

222 Berkeley Street, Suite 1060 
Boston, Massachusetts 02116 

Founder, Director, Chief Mediator 

JoA·M·S/ENDISPUTE, Inc. 
73 Tremont Street 
Boston, Massachusetts 02108 

Professor 

Boston University School of Law 
765 Commonwealth Avenue 
Boston, Massachusetts 02215 

Visiting Professor 

Harvard Law School 
Cambridge, Massachusetts 02138 

Attorney Advisor to the Regional Director 

Los Angeles Regional Office 
Federal Trade Commission 
11000 Wilshire Boulevard 
Los Angeles, California 90024 

Partner - General Civil Litigation 

Munger, Tolles & Olson 
612 South Flower Street 
Los Angeles, California 90014 

Law Clerk 

Chambers of Justice Benjamin Kaplan 
Massachusetts Supreme Judicial Court 
Boston, Massachusetts 02210 

SurveyorlDraftsmanlGeneral Counsel/Board of Directors 

Green International, Inc. 
504 Beaver Street 
Sewickley, Pennsylvania 15143 
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Teaching Experience: 

Professor, Boston University School of Law -- currently teaching courses in Evidence 
and Alternative Dispute Resolution. Formerly taught Constitutional Law, The Legal 
Method and Free Press Issues. 

Visiting Professor, Harvard Law School, Fall 1979 -- taught course in Evidence. 

Awards: 

Recipient of 200 I Lifetime Achievement Award, American College of Civil Trial Mediators 

Major Publications: 

Settling Large Case Litigation: An Alternate Approach (with Marks & Olson), I I 
Loyola of Los Angeles Law Review 493 (1978). 

A voiding the Legal Logjam -- Private Justice, California Style, Dispute Management 
(1981). 

An Ounce of Prevention: Dispute Resolution by Contract (with Jacobs), Dispute 
Management (1981). 

The Mini-Trial Approach to Complex Litigation, Dispute Management (1981). 

Proceedings of the IntercoIporate Disputes Task Force: Expanded Use of the Mini
Trial. Private Judging. Neutral-Expert Fact Finding. Patent Arbitration, and Industry 
Self-Regulation, Dispute Management (1981). 

The CPR Legal Program Mini-Trial Handbook. in COIporate Management. New York: 
Matthew Bender & Co., Inc., 1982. 

Problems. Cases and Materials on Evidence (with Nesson), Little, Brown & Co. 1983, 
with Teaching Manual and 1984 Supplement. 

"A Comprehensive Approach to the Theory and Practice of Dispute Resolution," 34 
Journal of Legal Education 245 (June 1984). 

Dispute Resolution (with Goldberg & Sander), Little Brown & Co., Fall 1985. 

"A Heretical View of the Mediation Privilege," 2 Ohio State Journal on Dispute 
Resolution 1 (1986). 

"Corporate Alternative Dispute Resolution," I Ohio State Journal on Dispute Resolution 
285 (1986). 
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Probability and Inference in the Law of Evidence. (with Tillers), Kluwer Academic 
Publishers, 1988. 

Federal Rules of Evidence: with Selected Legislative History and New Cases and 
Problems. (with Nesson), Little, Brown and Company (1988). 

Rhode Island Rules of Evidence with Advisory Committee Notes & Case Law 
Developments. Salem, N.H.: Butterworth Legal Publishers (1990). 

Problems. Cases and Materials on Evidence. 2nd Edition (with Nesson), Little, Brown & 
Co. 1994, with Teaching Manual and 1994 Supplement. 

Rhode Island Rules of Evidence. (Issue 4) Butterworth Legal Publishers, October 1994. 

What Will We Do When Adjudication Ends? We'll Settle in Bunches: Bringing Rule 
23 Into the Twenty-first Century, 44 UCLA L. Rev. 1773 (1997). 

Other Articles. Addresses. Studies. and Testimony 

"Preventive Detention: An Empirical Analysis," 6 Harvard Civil Rights-Civil Liberties 
Law Review (1971). An original field study sponsored by the American Bar Foundation 
into the incidence and prediction of recidivism during pre-trial release--extensively 
reprinted and distributed by the American Bar Foundation Law Review Research Series. 

Author, primarily responsible for "The Supreme Court, 1970 Term, Coolidge v. New 
Hampshire," 85 Harvard Law Review 327, 1971. 

Editor, Fletcher, "Fairness and Utility in Tort Theory," 85 Harvard Law Review 537 
(1972); Cox, "Labor Law Pre-emption Revisited," 85 Harvard Law Review 1337 (1972): 
"Recent Case, J.E. Bernard & Co. v. United States," 85 Harvard Law Review 1478 
(1972). 

Alternative Dispute Resolution in Complex Civil Cases, (MCLE-NELI 1981) (Editor). 

"Resolution of Business Disputes Outside the Courts" 4 COIporate Counsel Review, 
June, 1981. 

"Mini-Trials Now Used in Government Contract Dispute" Dispute Resolution, Summer, 
1982. 

"Growth of the Mini-Trial," 9 Litigation 12, Fall 1982. 
"James H. Chadbourn (in Memoriam)," 96 Harvard Law Review 1982. 
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"Ohio Asbestos Litigation: Case Management Plan and Case Evaluation and 
Apportionment Process," presented to Hon. Thomas D. Lambros, U.S. District Court, 
Northern District Ohio, by Special Masters Green and McGovern, December I, 1983. 

"Getting Out of Court - Private Resolution of Civil Disputes," 28 Boston Bar Journal 11, 
May/June 1984. 

"Reading the Landscape of ADR -- The State-of-the-Art of Extra-Judicial Forms of 
Dispute Resolution," First Annual Judicial Conference of the United States Court of 
Appeals for the Federal Circuit, 1984. 

"Asbestos Litigation: Addressing the Problem -- One Court's Strategy," 8 State Court 
Journal 19 (with Lambros, J. and McGovern), Winter 1984. 

"The Life of the Mediator: To be or Not to Be ... Accountable?", 1 Negotiation 
Journal: On the Process of Dispute Settlements (with Goldberg and Sanders), July 1985. 

"Use of the Mini-Trial in Ocean Related Disputes, in Coastal Zone and Continental 
Shelf Conflict Resolution: Improving Ocean Use and Resource Dispute Management" 
MIT Sea Grant Report Series, 1985. 

"Private Judging: A New Variation of Alternative Dispute Resolution," 21 Trial 36, 1985. 

"Saying You're Sorry," Negotiation Journal (with Goldberg & Sander), July 1987. 

"Litigation, Arbitration or Mediation: A Dialogue," 75 American Bar Association 
Journal 70, (with Goldberg & Sander), 1989. 

"Voluntary ADR: Part of the Solution" 29 Trial Magazine 35, April 1993. 

"The General Counsel's Guide to ADR in the 1990's: A Negotiation-Based Approach,It 
Business Lawver: North Carolina Bar Association: Corporate Counsel Section, 1995. 

"The Role of the Broker in Residential Real Estate Transactions," A Report to the 
Federal Trade Commission (with B. Brown). 

Chainnan, Keynote Speaker and Editor, "Getting Out of Court: Alternative Dispute 
Resolution in Complex Civil Cases," Massachusetts Continuing Legal Education 
Program, May, 1981. 

Testimony before the Committee on Rules of Practice and Procedure of the Judicial 
Conference of the United States, re proposed amendments to the Federal Rules of Civil 
Procedure, October, 1981. 
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Coordinator and Speaker: First Annual Corporate Dispute Resolution Institute, 
Northwestern Law School, November, 1982. 

"Teaching Alternative Dispute Resolution in Law Schools," AALS Workshop October, 
1982, Harvard Law School. 

"Reducing and Mitigating Institutional Disputes: The Causes and Effects of Comorate 
and Private Institutional Di&putes With Government. Employees. Consumers and Each 
Other." in The Lawyer's Changing Role in Resolving Disputes (forthcoming). (This 
paper was presented at the "National Conference on the Lawyer's Changing Role in 
Resolving Disputes," October, 1982, at Harvard Law School, published in The Lawver's 
Changing Role in Resolving Dimutes, (ed. with Marks and Sander), will be the major 
publication of the National Conference held at Harvard in October, 1982. Law & 
Business Department of Harcourt, Brace, Javonovitch. 

Minnesota Continuing Legal Education Program 1982. 
Speaker, American Arbitration Association Workshop on Alternative Dispute 
Resolution, March, 1983. 

"Alternatives to Litigation," Eight Annual Judicial Conference of the District of 
Columbia, June, 1983. 

"Private Resolution of Corporate Disputes," ABA Conunittee on Corporate Counsel, 
Annual Meeting, 1984. 

"Resolution of Corporate Disputes," Southeastern Corporate Law Institute, 1984. 

"Alternative Dispute Resolution," The American Lawver Conference on "Coming of 
Age in the '80s - How Corporate Counsel can Cope with Success," 1984. 

Speaker and Program Chairman, "Cost-Effective Dispute Resolution and Management," 
Center for Public Resources Dispute Management Education Program, to more than a 
dozen corporate legal staffs 1982-1983. 

"Alternative Dispute Resolution of Patent and Antitrust Cases," PLI Patent and Antitrust 
Conference, 1984. 

"International Commercial Dispute Resolution: Courts, Arbitration, and Mediation -
Introduction,' 15 BU International 1.1. 175 (1997). 

"Advancing Individual Rights Through Group Justice," and "A Post - Georgine Note," 
30 U.C. Davis 1. Rev. 791 (1997). 

Law School Administrative and Committee Activities 

Committees 
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Faculty Council Rep. (1993 - 1994) 
Placement and Clerkship (Chairman, 1978-79) 
Clinical (Chairman, 1982) (Primarily responsible for Rhode Island 
Correctional Clinical Program Proposal) 
Appointments (Co-Chairman, Minority Recruitment Subcommittee, 1980-82) 
Combined Degrees Programs 
J.D. Program (primarily responsible for Upper-Class Writing Requirement 
Program Proposal) 

Advisor, Environmental Law Society 

Judge, Albers & Stone Moot Court Competitions 

Other Professional and Community Membership Activities: 

f) 
;"-i, '" 

7 

Reporter to the Advisory Committee on Proposed Rules of Evidence for Rhode Island. 

Special Master, United States District Court, Northern District of Ohio, Ohio Asbestos 
Litigation. 

Conference Coordinator, Harvard Law SchooVABA, National Conference on the 
Lawyer's Role in Resolving Disputes (October 14-16, 1982). 

Executive Committee and Chairman, AALS Section on Alternative Dispute Resolution. 

Member, AALS Sections on Evidence and Alternative Dispute Resolution 

Consultant and Member, Center for Public Resources, Inc. ("CPR"), Legal Project on 
Reducing the Costs of Business Disputes; also former Chairman, CPR Task Force on 
Inter-corporate Disputes and former Co-Chairman, CPR Dispute Management 
Education Program. 

Chainnan, New England Sierra Club Legal Committee (1981). 

Consultant, FTC Real Estate Brokerage Investigation (1979). 

Editor, Organizer, MCLE-NELI 1981 Seminar on Alternative Dispute Resolution in 
Complex Civil Cases. 

Founder and Chairman, Open Arms, Inc. (non Profit Refugee resettlement group). 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Tenninal Co. 

v. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

Plaintiffs, 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's December 5, 2006 Order to Mediate (the "Court's Order"), Time 

Oil Company ("Time Oil") hereby proposes the Hon. Robert Peterson (Retired) as mediator to 

assist in the resolution of this claim. 

The Court's Order requires that in the event the parties are unable to agree on a mediator 

by January 16,2007, the parties propose a mediator to the Court. t To date, attempts by the 

I Due to inclement weather, the Court and much of Portland was closed on January 16,2007. 
Time Oil respectfully requests that the Court accept its proposal today. 
1 - TIME OIL CO.'S PROPOSED MEDIATORS 

PDXl089360II08195IBF/1504261.2 

SCHWABE. W1WAMSON & WYATI, PC 
Allameyolll Law 
Pacwelt Center 

1211 SW 5tn Ave., SUt. 1900 
Portland, OR i7204 

503·222·9981 
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parties to agree on a mediator have not been successful. 

Time Oil proposes a qualified local mediator to assist in the resolution of this dispute. 

This claim regards a facility located in Portland, with a majority of witnesses and documents 

located in the Pacific Northwest. Time Oil believes that there are experienced mediators 

available in the Northwest who are well qualified to resolve this two-party dispute in a cost 

effective manner. 

The Honorable Robert Peterson (Ret.) has handled nearly 1,200 cases as an arbitrator, 

mediator, special master, or settlement judge over the last 25 years. He has prior experience with 

complex environmental matters including assessing environmental property damage and 

allocating clean up costs. In addition, Judge Peterson was appointed as Special Master by the 

United States District Court on over 50 cases to determine property damage from toxic discharge 

of chemicals from a manufacturing business. Judge Peterson works with JAMS in Seattle, 

Washington. His resume is attached. 

Time Oil proposes qualified local neutrals to mediate the claim between the parties and 

requests that the Court select Judge Peterson as mediator. 

Dated this 17th day of January, 2007 

SCHWABE, WILLIAMSON & WY A IT, P.C. 

By: 

2 - TIME OIL CO.'S PROPOSED MEDIATORS 

PDXl089360/108195IBF/1504261.2 

/sl Brien J Flanagan 
Brien J. Flanagan, OSB #02304 
Patricia M. Dost, OSB #90253 
Of Attorneys for Plaintiffs 

SCHWABE. WILLIAMSON & WYATT. P. c. 
Atlomeyl.1 Law 
Pacwest Conlet 

1211 SW5IhA .... 5uil.1900 
POOI_. OR 97204 

5IJ3.222-9981 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 17th day of January, 2007, I caused to be served the foregoing 

TIME OIL CO.'S PROPOSED MEDIATORS by CMlECF on the parties registered to be 

notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Suzanne C. Lacampagne 
Miller Nash LLP 
111 SW Fifth Avenue 
Suite 3400 
Portland, OR 97204 

1 - CERTIFICATE OF SERVICE 

PDXl089360fI08195IBF/1504261.2 

/s/ Brien 1. Flanagan 

SCHWABE, WILLIAMSON & WYATT, P C 
Attorneys at Law 
Pacwest Centor 

121'·SW5IhAve., Su~el900 
Portland, OR 97204 

503-222·9981 
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"Timely and fair 
dispute resolution 
by a lifetime 
community 
member." 

·a· 
'HI! RISOLUTION IXPUJS 

Hon. Robert H. Peterson (Ret.) has over 25 years of settlement experience as a judge, JAMS panelist and private 
arbitrator. 

ADR Experience and Qualifications 

• Has handled nearly 1,200 cases as an arbitrator, mediator, special master or settlement judge over the last 25 years 

• While at JAMS, Judge Peterson has conducted mediations and arbitrations in cases involving many a'reas of law, 
including complex business litigation, personal injury, real estate, construction, professional malpractice, product liability, 
employment, family law, superfund and environmental issues 

• Conducted hundreds of settlement conferences while on the bench and presided over numerous large and complex 
cases 

• In private practice. specialized in personal injury cases. handling both plaintiff and defense work, as well as dissolution 
matters; and heard matters as an arbitrator 

Representative Matters 

• Multi-week case against a national insurance company for breach of contract 

• Multi-week case involving securities violations and alleged fraud 

• Three-month case involving contract disputes between various contractors and a Canadian bank conceming the 
construction of a shopping center 

• Case involving alleged misconduct of a trust department of a bank in the handling of an estate 

• Arbitration primarily involving the evaluation of good will of a securities broker 

• Appointed as Special Master by the United States District Court on over 50 cases to determine property damage from 
toxic discharge of chemicals trom a manufacturing business 

• Numerous divorce cases where the principal asset has been stock in a closely held corporation, and which have required 
the evaluation of that stock 

• Case involving the valuation of stock in a technology company where the major stock holder is withdrawing from the 
business and is selling his interest back to the corporation 

• Employment discrimination claims as a mediator and arbitrator involving age, race and handicap including class action 
race discrimination case 

• Mediated and arbitrated hundreds of personal injury claims, including wrongful death cases 

• Has handled real estate and construction matters relating to property line disputes, easements, covenants, 
condemnation, defect, delay, homeowners associations, leases, homestead, landslide and breach of contract 

• Mediated products liability claims relating to e-coli poisoning 

• Two week arbitration involving allocation of environmental clean up costs 

Honors, Memberships, and Professional Activities 

• Member, Board of Governors, Washington Slale Bar Association, representing the Sixth Congressional District, 
1975-1978 

• President, Tacoma-Pierce County Bar Association, 1971 

• Served on a variety of committees, both as a lawyer and as a judge 

• Consistently received the highest ratings in all categories in the bar polls 

Background and Education 

• Judge, Pierce County Superior Court, 1981-1993; Presiding Judge, Pierce County Superior Court, 1986 and 1990; 
ExecutiVe Committee, Pierce County Superior Court, 1983-1986 and 1987-1990 

• Partner, Peterson, Haanmann & Christianson, Tacoma, WA, 1955-1981 

• Arbitration Workshop, JAMS Institute, 2004 

• LL.B., University of Washington, 1953 

• B.A., University of Puget Sound, 1950 

950 Pacific Avenue. Suite 1600 • Tacoma, WA 98402.' Tel 253-627-3059· Fax 253-572·7517' www,jamsadr.com 
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THe ItISOLUTION tx,UYS 

Han. Robert H. Peterson (Ret.) 

Environmental Dispute Resolution Experience 

Judge Peterson has over 25 years of settlement experience as a judge, JAMS panelist and private arbitrator. He has 
handled nearly 1,200 cases as a mediator, arbitrator, special master or settlement judge. 

Representative Matters 

• Appointed as Special Master by the United States District Court on over 50 cases to determine property damage from 
toxic discharge of chemicals from a manufacturing business 

• Arbitration and mediation of insurance coverage issues including environmental 

• Mediated a multi-party neighborhood landfill case 

• Mediation of chemical drift case with focus on potential long term health affects 

• Two week arbitration involving allocation of environmental clean up costs 

Honors, Memberships, and Professional Activities 

• Member, Board of Governors, Washington State Bar Association, representing the Sixth Congressional District, 
1975-1978 

• President, Tacoma-Pierce County Bar Association, 1971 

• Served on a variety of committees, both as a lawyer and as a judge 

• Consistently received the highest ratings in ali categories in the bar polls 

Background and Education 

• Judge, Pierce County Superior Court, 1981-1993; Presiding Judge, Pierce County Superior Court, 1986 and 1990; 
Executive Committee, Pierce County Superior Court, 1983-1986 and 1987-1990 

• Partner, Peterson, Haarmann & Christianson, Tacoma, WA, 1955-1981 

• Arbitration Workshop, JAMS Institute, 2004 

• LL.B., University of Washington, 1953 

• BA, University of Puget Sound, 1950 

References Available Upon Request 

950 Pacific Avenue· Suite 1600 • Tacoma, WA 980402· Tel 253-627-30S9 • Fax 253-572-7517 • www·iamsadr.com 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.c. 
Pacwest Center 
121 J SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation; and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, 
AMENDED STIPULATED ORDER 
CONCERNING MEDIATION 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Upon consideration ofthe motions and argument by plaintiffs, Time Oil Co. and 

Northwest Tenninal Co. (collectively, "Time Oil"), and defendant, Beazer East, Inc. ("8eazer"), 

the Court hereby acknowledges the parties' agreement to mediate on an expedited basis. 

THEREFORE, IT IS ORDERED as follows: 

1 - AMENDED STIPULATED ORDER 
CONCERNING MEDIATION 

PDX!089J60/\ 08 \ 95/PMDIl 483578. \ 

SCHWABE. WILLIAMSON & WYATT. P.C. 
Allomeys al Law 
PacweSI Center 

1211 SW 5th Ave .. Suite 1900 
Portland. OR 97204 
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1. The parties shall pursue mediation according to the following schedule (in 

computing any period herein, if the last day of the period falls on a weekend or a federal holiday, 

then the act to be done is due the following business day). 

January 16, 2007 

Within 5 days from the date the 
mediator is selected 

Within 21 days from the initial 
conference with the mediator 

Within 15 days from the meeting with 
the mediator and, if applicable, a 
representative of the DEQ 

If the parties cannot agree on a mediator by 
January 16,2007, each party will propose, in 
writing, a mediator to the Court by the close of 
business on that day. 

The Court will allow the parties to submit 
mediation briefs setting forth objections to the 
proposed mediators due within the following 7 
days. 

Based on the parties' briefs. the Court will 
select the mediator. 

Parties have an initial conference with the 
mediator. 

Parties meet with the mediator and a 
representative of the DEQ, should the DEQ 
agree to participate in the mediation. 

Parties submit briefs to each other and 
mediator. 

Within 15 days from submittal of initial Parties submit responses to each other and 
briefs mediator. 

Within 15 days from submittal of Parties engage in mediation session. 
response brief 

2. By no later than April 30, 2007, the parties must conclude the mediation 

and report back to the Court on the outcome of the mediation. The court may extend the 

deadline for mediation for good cause. 

2 - AMENDED STIPULATED ORDER 
CONCERNING MEDIATION 

PDX/0893601108195/PMD/1483578.1 

SCHWABE. WILLIAMSON & WYATI. P.C. 
Allam.y. 81 Law 
Pacwe.t Center 

1211 SW 5th Ave .. Suite 1900 
Portland. OR 97204 

503-222·9981 
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3. If mediation is unsuccessful in resolving the dispute, the Court will 

schedule a status conference by no later than May 11,2007, where it will set a schedule for 

discovery and trial. 

4. The parties shall equally share the cost of mediation. Time Oil shall bear 

any costs assessed by DEQ for its involvement. 

5. The information exchanged during mediation is subject to Federal Rules 

of Evidence 408. 

3 -

IT IS SO ORDERED. 

Dated: December 5 , 2006 -----

By: 

AMENDED STIPULATED ORDER 
CONCERNING MEDIATION 

PDXl089J601 I 08195/PMD/1483578.1 

Judge John J elderks 
United States ~~ Judge 

Magistrate 

SCHWABE. WILLIAMSON & WYAno P.C. 
AtiOfney5 al Law 
Pacwest Center 

1211 SW 5th Ave .• Suite 1900 
Ponland. OR 97204 

503-222·9981 

BZT0104(e)013330 



CERTIFICATE OF SERVICE 

I hereby certify that on the 29th day of November, 2006, I served the foregoing AMENDED 

STIPULATED ORDER CONCERNING MEDIA nON by CMlECF on the party registered to 

be notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

I further certify that on the 29th day of November, 2006, I caused to be hand delivered or 

emai led a copy of said document to the following: 

Suzanne C. Lacampagne 
Miller Nash LLP 
Email: lacampagne@millemash.com 

/s/ Brien J. Flanagan 
Brien J. Flanagan, OSB #02304 

Page 1 - CERTIFICATE OF SERVICE 

i'DX;U~!)~60/1 081lJ5/PM [)/14l!3578.1 

SCHWABE. WI~~IAMSON & WYAno P.C. 
Allomeys 81 Law 
Pacwest Center 

1211 SW 51h Ave .. &lile 1900 
portland. OR 97204 

503.222.9981 
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Adelsbach, Kathi 

From: info@ord.uscourts.gov 

Sent: Tuesday, June 27,20066:10 PM 

To: nobody@ord.uscourts.gov 

Subject: Activity in Case 3:99-cv-00041-JE Time Oil Company et al v. Koppers Company, Inc. et al "Request" 

***NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without charge. To avoid 
later charges, download a copy of each document during this first viewing. 

U.S. District Court 

District of Oregon 

Notice of Electronic Filing 

The following transaction was received from Dost, Patricia M. entered on 6/27/2006 at 4:09 PM PDT and filed on 
6/27/2006 
Case Name: 
Case Number: 
Filer: 

Time Oil Company et al v. Koppers Company, Inc. et al 
3:99-cv-41 
Time Oil Company 
Northwest Terminal Company 

Document Number: 72 

Docket Text: 
Request Letter Regarding Request for Judicial Settlement Conference and Stipulated Revisions to Order to Mediate. 
Filed by all plaintiffs. (Attachments: # (l ))(Dost, Patricia) 

The following document(s) are associated with this transaction: 

Document description:Main Document 
Original filename:Not Available 
Electronic document Stamp: 
[STAMP ordStamp_ID=875559790 [Date=6/27/2006] [FileNumber=1761874-0] [ 
62c5c8a121daef859307cafOa42d6b77d81644ff5b3b8fba36536f9f4f6c0444d5fb38 
29625b31 ed2a 180eab830eOc 1 d8fdcfa6e55bbcd92fO 1 e3 fb 1 00c56fOa]] 
Document description: 
Original filename:Not Available 
Electronic document Stamp: 
[STAMP ordStamp _ID=875559790 [Date=6/27/2006] [FileNumber=1761874-l] [ 
1 c22ff2dfb9f5995e7f48e234bab448fe52d7de5458el d7143cc4c69 977ade3ab7b7fO 
d 1 b2bdbf952ea2e4e6842c72e704b6459fOd 182a96bff4f555fd64374e]] 

3:99-cv-41 Notice will be electronically mailed to: 

Dean D. DeChaine dean.dechaine@millernash.com, linda.reed@millernash.com 

Patricia M. Dost pdost@schwabe.com, docket@schwabe.com; jgootherts@schwabe.com 

6/28/2006 

BZT0104(e)013332 
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Brien J. Flanagan bflanagan@schwabe.com, 

Anthony G. Hopp hopp@wildmanharrold.com, adelsbach@wildmanharrold.com; ecf-filings@wildmanharrold.com 

Suzanne C. Lacampagne suzanne.lacampagne@millernash.com, melanie.webb@millernash.com 

Jay T Waldron jwaldron@schwabe.com, docket@schwabe.com 

3:99-cv-41 Notice will be delivered by other means to: 

Robert L Shufton 
Wildman Harrold Allen & Dixon 
225 West Wacker Drive 
Suite 300 
Chicago, IL 60606 

6/28/2006 

BZT0104(e)013333 



SCHWABE, WILLIAMSON & WYATT 
ATTORNEYS AT LAW 

Pacwest Center, 1211 SW 5th Ave., Suite 1900, Portland, OR 972041 Phone 503-222·99811 Fax 503-796-2900 1 www.schwabe.com 

PATRICIAM.DoST 
Admitted in Oregon and Washington 
Direct Line: (503) 796-2449 
E-Mail: pdost@Sc:hwabe.c:om 

Judge John Jelderks 
United States District Court Judge 
1000 SW Third Avenue 
Portland, Oregon 97204 

June 27, 2006 

Re: Time Oil Co and Northwest Tenninal Co. v. Koppers Co., Inc and Beazer East, 
Inc 
No. CV99-41-JE 
Our File No.: 089360/108195 

Dear Judge Jelderks: 

Time Oil Co and Northwest Tenninal Co (collectively "Time Oil") request a settlement 
judge be appointed to mediate this dispute. It is assumed that a settlement judge would then 
detennine the appropriate schedule. However, alternatively, ifthe parties agree to mediation as 
proposed by Defendant Beazer East, Inc, then Time Oil submits for consideration the attached 
Stipulated Order Concerning Mediation with proposed modifications to the Order to Mediate 
submitted by Defendant ("Defendant's Order"). 

The proposed order is modified to specify that the parties agree to mediation and to set 
the mediation schedule as provided. This schedule includes an initial conference with the 
mediator and a DEQ representative to identify the relevant issues for mediation. lfthe parties do 
not resolve the issues in mediation, then a status conference will be scheduled by November I, 
2006 to set the trial schedule. 

/1/ 

//1 

/1/ 

//1 

Portland, OR ~3-222-9981 I Salem, OR ~3-399·7712 I Send, OR 541·749-'4044 
SeeWe. WA 206-622·171 t I Vancouver, WA 360-694-7551 I Washington. DC 202-488-4302 

BZT0104(e)013334 



Judge John Jelderks 
June 27, 2006 
Page 2 

The parties have conferred and, ifthe court declines to appoint a settlement judge, agree 
to the proposed Stipulated Order Concerning Mediation. Thank you for your consideration of 
this revised order. 

PMD:jng 

~.j···L·· • .;..· .. 
~AW 

Very truly yours, 

By: /s/ Patricia M. Dost 
Patricia M. Dost 

BZT0104(e)013335 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation; and NORTHWEST 
TERMINAL CO., an Oregon 
corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delawar 
corporation; and BEAZER EAST, INC., 
a Delaware corporation, 

Defendants. 

No. CV99-41-JE 

ORDER TO MEDIt' .. TE PtJRSU:tAJ>IT TO 
LOCAL RULE 16.4(B)(2) 

STIPULAIRQ OBoER GWCt;BijWG . . . murAT-roN 
(PROPOSED BY DEFENDl\~tTBBAZBR 

EAST, INC.'S) 

Upon consideration of the fBotionIDotjoDs and ariumept by plaintiffs, Time Oil 

Co. and Northwest Tenninal Co. (collectively, "Time Oil"), to lift the stay il'l this ease and the 

l'eqeest ayawl defendant, Beazer East, Inc. ("Beazer"), for thi. Court to ordofberebY 

acknowledges the parties ' agreement to mediate the dispate pefSa8:flt to LeetH Rale 16.4JlIUUl.. 

expedited basjs THEREFORE IT IS ORDERED as follows: 

1 - Order to Mediate (Pi'eposed by Defeftda:ut Bea2er East; Inc.) 
STIPULATED ORDER CONCERNING MEDIATION 

P9Xi989J6Q'] 98 ]93.'p~l9qm 1 sS.IPQxt989J6Ol1 98\ 95/REI!4379J \ 2 

SCHWABe. WUIAMSON & WYATT, P.C. 
AIIomIIys 81 Law 
~cam.r 

1211 sw 5th A .... SUlle 1Il00 
Portland, OR 97204 

503-222·SI981 

BZT0104(e)013336 



1. The CeM hereby Ii fts the stay fer the liraited plirpose of ordering the 

parties ta mediate the dispate flllrsaant t~ Loeal Rate 16.4. The parties shall 

pursue mediation according to the following schedule (in computing any period herein, if the last 

day of the period falls themu weekend or a..federal holiday, then the act to be done is due the 

following business day). 

30 days from the date of this order 

Within 5 da}{Sfromtluuiate the 
mediator is selected 

Within Hll days from the initial 
conference with Wnediator 

Wjthjn 1 5 days from the meetiDi with 
the mediator and jfappUcabJe. a 
re,pre<lenWiye ofthe DEQ 

Within 15 days from submittal of initial 
briefs 

Within 15 days from submittal of 

If the parties cannot agree on a mediator by the 
30th day from the date of this order, each party 
will propose, in writing, a mediator to the 
Court by the close of business on that day. 

The Court will allow the parties to submit 
mediation briefs setting forth objections to the 
proposed mediators due within the following 7 
days. 

Based on the parties' briefs, the Court will 
select the mediator within the ful1ewffig 7 days. 

Panieshave an initial conference with the 
mediator 

parties meet wjth the medjator and a 
[q1resentative of the PEQ should the PEQ 
agree to participate in the medjatjon. 

Parties submit briefs to each other and 
mediator 

Parties submit responses to each other and 
mediator 

response brief Parties engage in mediation session 

3. By no later than October~.2!l., 2006, the parties must conclude the 

mediation and report back to the Court on the outcome of the mediation. The court may extend 

the deadline for mediation for good cause. 

2· OPEler te Mettiate (Pt'6flosed by Defendant Be92ef Ba:st, IRe.) 
SUPI UATED ORDER CONCERNING MEDIATION 

~369"19819SiPMQll4i!lU5*fPXI06936Ot]Q8!9~mEl!4J79!! ') 

SCHWABS, WIUIAMSON & WYATT. P.C. 
~alLaw 
Pa.-l Center 

1211 sw 5th Ave .. SuI1811100 
Por1Iancf. OR 87204 

503-222·9981 

BZT0104(e)013337 



4. If mediation is l:lBsl:l.oeessfullyunsuccessful in resolving the dispute, the 

Court will schedule a status conference by no later than Oetober 20,Noyember 1 2006, where it 

will set a schedule for discovery and trial. 

5. Parties shall equally share the cost of mediation. 

6. The information exchanged during mediation is subject to Federal Rules of 

Evidence 408. 

IT IS SO ORDERED 

Dated: June ___ ---',2006 

By: 
Judge John Jelderks 
United States District Court Judge 

3 - Oftier to MeSiate (PT0f3osed 13y Derenda:nt Bea:zer East, lno.) 
STm ITeATED ORDER CONCERNING MEDIATION 

Pf}XlG89~819S{PMD/142115S.1PQX(08916Q1J 0819SlRfll437211.2 

SCHWABE, WILLIAMSON 80 WYATT. P.C. 
AI~a1L.aw 
PacweSt Center 

1211 SW 5Ih Ave. SUl41900 
PorUand. OR 97204 

503·222-9981 

BZT0104(e)013338 
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Adelsbach, Kathi 

From: info@ord.uscourts.gov 

Sent: Thursday, June 08,20066:27 PM 

To: nobody@ord.uscourts.gov 

Subject: Activity in Case 3:99-cv-00041-JE Time Oil Company et al v. Koppers Company, Inc. et al "Motion Hearing" 

***NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without charge. To avoid 
later charges, download a copy of each document during this first viewing. 

U.S. District Court 

District of Oregon 

Notice of Electronic Filing 

The following transaction was received from eo, entered on 6/8/2006 at 4:26 PM PDT and filed on 6/8/2006 
Case Name: Time Oil Company et al v. Koppers Company, Inc. et al 
Case Number: 3:99-cv-41 
Filer: 
Document Number: 71 

Docket Text: 
RECORD OF PROCEEDINGS: Oral argument on Plaintiffs Motion for Order Lifting Stay and Motion for Leave to 
File Amended Complaint (#[63]) and Defendant's Cross Motion for Mediation (#[66]) held 6/8/06:0RDER: Plaintiffs 
Motion for Order Lifting Stay is DENIED AS MOOT, due to the previous expiration of the stay on 5/1106.0RDER: 
Plaintiffs Motion for Leave to File Amended Complaint is GRANTED IN PART and DENIED IN PART. As to the 
specific complaint filed as an attachment to Plaintiffs Memorandum in Support of Motion for Leave, the Motion is 
DENIED. The Motion is GRANTED to the extent that the Plaintiff has leave to file an amended complaint without 
the breach of interim contract claim, with the following conditions: I) Plaintiff may wait until the conclusion of 
mediation to file the amended complaint, and 2) as litigation progresses, and if mediation if unsuccessful, plaintiff may 
ask the court for leave to file a compla! int which includes the breach of contract claim. ORDER: Defendant's Cross 
Motion for Mediation is DENIED, with the understanding that the court will require by future order some type of 
alternate dispute resolution. Patricia Dost and Brien Flanagan present as counsel for plaintiff(s). Suzanne Lacampagne 
and Anthony Hopp present as counsel for defendant(s). Court Reporter: Dennis Grube. John Jelderks presiding. (eo) 

The following document(s) are associated with this transaction: 

3:99-cv-41 Notice will be electronically mailed to: 

Dean D. DeChaine dean.dechaine@millernash.com, linda.reed@millernash.com 

Patricia M. Dost pdost@schwabe.com, docket@schwabe.com; jgootherts@schwabe.com 

Brien 1. Flanagan bflanagan@schwabe.com, 

Anthony G. Hopp hopp@wildmanharrold.com, adelsbach@wildmanharrold.com; ecf-filings@wildmanharrold.com 

6/9/2006 

BZT0104(e)013339 
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Suzanne C. Lacampagne suzanne.lacampagne@millernash.com, melanie.webb@millernash.com 

Jay T Waldron jwaldron@schwabe.com, docket@schwabe.com 

3:99-cv-41 Notice will be delivered by other means to: 

Robert L Shufton 
Wildman Harrold Allen & Dixon 
225 West Wacker Drive 
Suite 300 
Chicago, IL 60606 

6/9/2006 

BZT0104(e)013340 



Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 
Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacampagne@millernash.com 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

CV No. 99-41-JE 

NOTICE OF REMOVAL 
OF COUNSEL 

PLEASE TAKE NOTICE that Jerry B. Hodson, former attorney for defendant 

Koppers Company, Inc. and Beazer East, Inc., should be removed as counsel for defendants. 

Mr. Hodson is now a circuit court judge at Multnomah County and is no longer a partner at 

Miller Nash LLP. 

Page 1 - Notice of Removal of Counsel 

PDXDOCS:1477160.1 MILLER NASH LLP 
ATTORNEYS AT LAW 

TELEPHONE (~03) 224-.5858 
3400 u.s. BANCORP TOWER 

III S.W. FIFTH AVENUE, PORTLAND. OREGON 97204-3699 
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Dean D. Dechaine and Suzanne C. Lacampagne of Miller Nash LLP will continue 

as counsel of record for defendants. 

The undersigned attorneys request that an entry be made on the clerk's matrix 

directing that all future pleadings and orders filed in this action be served on defendant as listed 

below: 

Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 

Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacampagne@millernash.com 

Miller Nash LLP 
Suite 3400 
111 S.W. Fifth Avenue 
Portland, Oregon 97204 
Telephone: (503) 224-5858 
Fax: (503) 224-0155 

DATED this 7th day of June, 2006. 

MILLER NASH LLP 

sf Suzanne Lacampagne 
Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 
Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacampagne@millernash.com 
(503) 224-5858 
(503) 224-0155 (FAX) 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., formerly 
known as Koppers Company, Inc. 

Page 2 - Notice of Removal of Counsel 

PDXDOCS:1477160.1 MILLER NASH LLP 
ATTORNEYS AT LAW 

TELEPHONE (503) 224·.58.511 
3400 U.S. 8ANCQRP TOWER 

III S.W. FIFTH AVENUE, PORTLAND. OREGON 97204·3699 
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I hereby certify that I served the foregoing Notice of Removal of Counsel on: 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.e. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

by the following indicated method or methods: 

D 

D 

D 

D 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's Cm/ECF system on the date set forth below. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

by causing full, true and correct copies thereof to be hand-delivered to the 
attorneys at the attorneys' last-known office addresses listed above on the date set 
forth below. 

DATED this 7th day of June, 2006. 

sl Suzanne Lacampagne 
Suzanne e. Lacampagne 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as Koppers 
Company, Inc. 

Page 1 - Certificate of Service 

PDXDOCS:1477160.J MILLER NASH LLP 
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3400 U.S. BANCORP TOWER 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation 

No. CV99-41-JE 

TIME OIL CO.'S REPLY IN SUPPORT OF 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

MOTION FOR AN ORDER LIFTING STAY 
AND FOR LEAVE TO FILE AN AMENDED 
COMPLAINT 
Pursuant to Fed. R. Civ. P. 16 and 15(a) 

The parties appear not to be in dispute as to Time Oil Co.' s motion to lift stay and motion for 

leave to amend. Beazer East, Inc. has requested that the Court order mediation. (Beazer East, 

Inc.'s Memorandum in Response to Time Oil's Motion to Order Lifting Stay and Cross-Directed 

Mediation). Time Oil strongly prefers a settlement conference overseen by a judge. Thus, 

/II 

/II 

/II 
1 - TIME OIL CO.'S REPLY IN SUPPORT OF MOTION FOR 

AN ORDER LIFTING STAY AND FOR LEAVE TO FILE 
AN AMENDED COMPLAINT 

PDXl089360/l0819SIBF/1430419.1 

SCHWABE. WILLIAMSON & WYATT. p.e. 
AUom.ys al Law 
PacwulCen .... 

1211 SW 5th Ave .. Suite 1!1OO 
Portland. OR 97204 

503-222-9981 
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Time Oil respectfully requests that the Court schedule a judicial settlement conference pursuant 

to Local Rule 16.5, rather than order private mediation under LR 16.4. 

Dated: this 5th day of June, 2006 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: /s/ Patricia M. Dost 
Patricia M. Dost, OSB #90253 
Of Attorneys for Plaintiffs 

2 - TIME OIL CO. 'S REPLY IN SUPPORT OF MOTION FOR 
AN ORDER LIFTING STAY AND FOR LEAVE TO FILE 
AN AMENDED COMPLAINT 

PDXl0893601108 1 95IBF/143041 9.1 

SCHWABE. WILLIAMSON & WYAn. P.C. 
AIIomeya at Law 
Pacweal Center 

1211 sw 51h A""~ Suite 1900 
PorUand. OR 97204 

503·222-9981 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 5th day of June, 2006, I caused to be served the foregoing 

TIME OIL CO.'S REPLY REGARDING MOTION FOR AN ORDER LIFfING STAY AND . 

FOR LEAVE TO FILE AN AMENDED COMPLAINT Pursuant to Fed. R. Civ. P. 16 and l5(a) 

- REQUEST FOR ORAL ARGUMENT by CMlECF on the parties registered to be notified 

below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Suzanne C. Lacampagne 
Miller Nash LLP 
111 SW Fifth Avenue 
Suite 3400 
Portland, OR 97204 

1 - CERTIFICATE OF SERVICE 

PDXl089360110819S/BF/1430419.1 

lsi Patricia M. Dost 
Patricia M. Dost, osa #90253 

SCHWABE. WillIAMSON & WYATT. p.e. 
AItomeys alLaw 
Pacwesl can .. 

1211 SW 5111 Ave .. SuIte 1900 
PorUand. OR 97204 

503-222-9981 

BZT0104(e)013346 
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Adelsbach, Kathi 

From: info@ord.uscourts.gov 

Sent: Friday, June 02,20064:14 PM 

To: nobody@ord.uscourts.gov 

Subject: Activity in Case 3:99-cv-00041-JE Time Oil Company et al v. Koppers Company, Inc. et al "Scheduling" 

***NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without charge. To avoid 
later charges, download a copy of each document during this first viewing. 

U.S. District Court 

District of Oregon 

Notice of Electronic Filing 

The following transaction was received from eo, entered on 6/2/2006 at 2: 13 PM PDT and filed on 6/2/2006 
Case Name: Time Oil Company et al v. Koppers Company, Inc. et al 
Case Number: 3:99-cv-41 
Filer: 
Document Number: 68 

Docket Text: 
RECORD OF ORDER by Judge John Jelderks: RESETTING Plaintiffs Motion for Order Lifting Stay and Motion 
for Leave to File Amended Complaint (#[63]) on Judge Jelderks oral argument calendar of 6/8/06 at 10:00 a.m. in 
Courtroom 12B. (eo) 

The following document(s) are associated with this transaction: 

3:99-cv-41 Notice will be electronically mailed to: 

Dean D. DeChaine dean.dechaine@millemash.com, linda.reed@millernash.com 

Patricia M. Dost pdost@schwabe.com 

Brien 1. Flanagan bflanagan@schwabe.com, 

Jerry B. Hodson jerry .hodson@millernash.com, bev.hammons@millernash.com; jill. palomaki@millernash.com 

Anthony G. Hopp hopp@wildmanharrold.com, adelsbach@wildmanharrold.com; ecf-filings@wildmanharrold.com 

Suzanne C. Lacampagne suzanne.lacampagne@millernash.com, melanie.webb@millernash.com 

Jay T. Waldron jwaldron@schwabe.com 

3:99-cv-41 Notice will be delivered by other means to: 

6/2/2006 

BZT0104(e)013347 



Robert L Shufton 
Wildman Harrold Allen & Dixon 
225 West Wacker Drive 
Suite 300 
Chicago, IL 60606 

6/2/2006 

-" 
Page 2 of2 
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Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 
Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacampagne@millernash.com 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
III S. W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Facsimile: (503) 224-0155 

Anthony G. Hopp (Admitted Pro Hac Vice) 
hopp@wildmanharrold.com 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 201-2000 
Facsimile: (312) 201-2555 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV No. 99-41-JE 

Plaintiffs, 

v. 

BEAZER EAST, INC.'S MEMORANDUM 
IN RESPONSE TO TIME OIL CO.'S 

MOTION TO ORDER LIFTING 
STAY AND CROSS-DIRECTED 

MEDIATION 
KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Defendant, Beazer East, Inc. ("Beazer") does not object to plaintiffs', Time Oil 

Co. and Northwest Terminal Co. (collectively, "Time Oil"), motion to lift the stay in this case, 

Page 1 - Beazer East, Inc.'s Memorandum in Response to Time Oil Co.'s Motion to Order 
Lifting Stay and Cross-Directed Mediation 
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provided that this Court lift the stay for the limited purpose of ordering the parties to mediate this 

dispute pursuant to Local Rule 16.4. In the alternative, Beazer seeks leave to file its answer, 

affirmative defenses and counterclaims to Time Oil's proposed amended complaint. 

I. BACKGROUND 

This dispute should have been settled many years ago. While Time Oil filed its 

lawsuit in 1999, Time Oil and Beazer (formerly known as Koppers Company, Inc. ("Koppers"» 

have been involved in discussions regarding the environmental conditions at the Time Oil site 

(the "Site") for over two decades. Time Oil first reported a "potential problem" at the Site to the 

Oregon Department of Environmental Quality ("DEQ") at least as early as 1982. (Declaration of 

Anthony Hopp's in Support of Beazer East, Inc.' Response to Time Oil's Motion to Order Lifting 

Stay and Cross-Directed Mediation ("Hopp Decl."), Ex. I.) DEQ apparently first inspected the 

Site and took soil samples in 1984. (Hopp Decl., Ex. 2.). 

At various times, depending on the reasonableness of Time Oil's demands, Beazer 

has paid for portions of the investigation and cleanup at the Site, including those agreed to under 

the Interim Cost-Sharing Agreement between Beazer and Time Oil ("Agreement"). (Hopp Decl., 

Exs.3-8). Over 20 years, Beazer has paid close to $3.5 million for the investigation and 

remediation of the Site. 

Despite the lengthy passage of time and the millions of dollars the parties have 

already spent at the Site, Time Oil contends that, "it is not now possible for the parties to 

negotiate a final allocation of known (or reasonably certain) remedial action costs." (Time Oil's 

Memorandum in Support of Motion for an Order Lifting Stay and for Leave to File an Amended 

Complaint, at p. 2.) This statement is absurd. 

Time Oil's army of consultants has generated mountains of data over the past two 

decades (partially at Beazer's expense) concerning every conceivable aspect of the environmental 

conditions at the Site. Other, similar sites around the country have been cleaned up during this 

same time period. Using this wealth of available data, and the experiences of others at similar 
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sites, the parties should be able to calculate the amount of money necessary to achieve final 

closure within a reasonable range. True, it is not yet possible to determine the total site-related 

costs with absolute precision, but parties settle lawsuits every day based on assumed or probable 

future outcomes. This case should be no different. 

Enough is enough. Beazer understands that, depending on the evidence, there is a 

risk that Beazer will have some statutory responsibility for investigation and clean-up costs at the 

Site. In fact, Beazer believes that it has already paid more than its fair share of those costs and 

that Time Oil owes Beazer a refund. More importantly, just as this Court is likely tired of 

receiving bi-annual status reports on this 1999 case, Beazer is tired of watching Time Oil commit 

millions of Beazer's dollars under the Agreement on a seemingly endless series of consultants, 

work plans, proposals and sampling events-when these activities should have concluded years 

ago. 

Time Oil contractually agreed over six years ago that the parties would use 

mediation to settle upon a final allocation for the Site. (Hopp Decl., Ex. 8 at p. 6, § 5.) Beazer 

requested such mediation nearly 11 months ago. (Hopp Decl., Ex. 9.) Now, however, Time 

Oil-in breach of its own agreement-rejects mediation and insists on pursuing litigation. This 

Court no doubt wants this case off its docket, just as Beazer wants to end its long, tortured 

relationship with Time Oil. This case can be, and should be, settled, and mediation is the 

preferred vehicle in which to achieve such settlement-according to the parties' own contract and 

this Court's Local Rules. 

II. ARGUMENT 

A. This Court should require the parties to mediate under Rule 16.4. 

Pursuant to Fed. R. Civ. P. 16(c)(l2) (authorizing special procedures for 

managing "potentially difficult or protracted actions that may involve complex issues, multiple 

parties, difficult legal questions or unusual proof problems"), this Court has adopted Local 

Rule 16.4. As oft-articulated by both this Court and the 9th Circuit, the rule is designed to further 
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the public policy of encouraging both alternative dispute resolution and voluntary settlement. 

Hamad v. Graphic Arts Center, Inc., 1997 WL 12955 (D. Or. Jan. 3, 1997); Hooper v. Capitol 

Credit and Collection Services, Inc., 2005 WL 1899380 (D. Or. Aug. 8,2005); National Union 

Fire Ins. Co. o/Pittsburgh v. Seafirst Corp., 891 F.2d 762 (9th Cir. 1989); Schoenduve Corp. v. 

Lucent Technologies, Inc., 442 F.3d 727 (9th Cir. 2006). 

Under Rule 16.4( e )(2), this Court, on its own motion or at the request of a party, 

may refer any civil case to mediation. If the parties have financial resources, as they do here, the 

Court will refer the case to a private mediator or mediation service to be selected and 

compensated by the parties. Local Rule 16.4(e)(2)(A) and (B). 

Rule 16.4 was clearly written for cases like this one. First, the parties 

contractually agreed over six years ago that mediation would be used to resolve their dispute. In 

addition, the parties have already spent substantial sums addressing the very matter at issue. 

Sufficient data exists to calculate the final cost with reasonable certainty, and at least one of the 

parties (and presumably the Court) is eager to see the matter disposed of. Beazer therefore 

respectfully requests that this Court order the parties to mediate pursuant to Local Rule 16.4(2) 

and that the Court stay all further litigation pending the outcome of the mediation. 

In the alternative, Beazer seeks leave to file its answer, affirmative defenses and 

counterclaim. 

In the event that this Court does not order the parties to mediation, Beazer seeks 

leave to file its answer, affirmative defenses, and counterclaim. Beazer reserves the right to 

oppose and seek dismissal of each of Time Oil's "amended" claims at more appropriate junctures 

in the future, such as in a motion to dismiss or for summary judgment. Therefore, Beazer will 

not address the myriad of legal arguments presented in Time Oil's motion for leave to amend. 

However, Beazer respectfully directs the Court's attention to the following issues that may 

impact the parties' claims against each other. 
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1. The law regarding contribution claims under the Comprehensive 
Response, Compensation and Liability Act ("CERCLA") has evolved 
since 1999. 

CERCLA, otherwise known as the Superfund Statute, allows parties who have 

undertaken efforts to clean up contaminated properties to seek contribution from other liable 

parties. 42 U.S.C. § 9613(f)(1). Recent case law, most notably the United States Supreme 

Court's decision in Cooper Industries, Inc. v. Aviall Services, Inc., 543 U.S. 157, 125 S. Ct. 577 

(2004), has raised new, unanswered questions, regarding the continued viability of a responsible 

party's right to recover response costs under CERCLA where such a party-like Time Oil here

did not incur those response costs "during or following any civil action" under CERCLA § 106 

or § 107(a). Thus, without commenting on the merit of Time Oil's lengthy arguments regarding 

the AvialllCERCLA contribution issue, the subject of whether such a "volunteer" has an implied 

right of contribution under CERCLA is very much an open question in this Circuit, and 

elsewhere throughout the country. 

What is not open to question, is that Time Oil initially filed a CERCLA § 113 

contribution claim against Beazer, and Time Oil now believes that this claim is invalid in the 

wake of A viall. Time Oil seeks to "clarify" its complaint by-seven years later-substituting its 

CERCLA § 113 contribution claim with a CERCLA § 107(a) claim of "implied" contribution. 

Without waiving any of its rights to later oppose this newly-repackaged CERCLA contribution 

claim, Beazer will not oppose Time Oil's motion for leave to amend. However, having now 

spent significant sums to investigate and remediate the Site on its own account, Beazer intends to 

file its own CERCLA § 107(a) claim against Time Oil. Beazer makes this filing without 

prejudice to its right to withdraw the claim, and to move to dismiss Time Oil's contribution 

claim, should existing legal uncertainties under the CERCLA statute be resolved. 
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..... ,I 

2. Litigation concerning the parties' alleged breaches of the Agreement 
promises to be complicated and protracted. 

Under paragraph 3.3(a) of the Agreement, Time Oil was required to carry out the 

work at the Site in a scientifically sound and cost-effective manner consistent with the principles 

set forth in Article 2 of the Agreement, which requires cooperation so as to minimize transaction 

and implementation costs associated with the work at the Site. (Hopp Decl., Ex. 8). In its 

counterclaim, Time Oil contends that Beazer breached the Agreement by halting its interim 

payments. Beazer's counterclaim will allege, among other things, that Time Oil breached the 

Agreement by dragging its feet at the Site, by not proceeding in a scientifically sound and cost-

effective manner, and by not minimizing transaction and implementation costs. 

Discovery on Beazer's counterclaim will involve the production of all of 

Time Oil's internal and external documents related to the investigation and cleanup at the Site, 

and depositions of Time Oil's employees and consultants, as well as employees ofDEQ. Beazer 

regrets that it will be necessary to conduct such extensive discovery, but if Time Oil wants to 

litigate who breached the Agreement, appropriate discovery will have to be conducted. Beazer 

estimates that it will take at least 12 months to complete fact discovery in this case. The 

extensive nature of the discovery necessary to determine which party (if any) breached the 

Agreement is but one more reason to order the parties to mediate. 

3. Litigation will require lengthy and expensive expert evaluation of the 
reasonableness of each Time Oil's actions, expenditures, and decisions 
concerning Site Remediation over the past six years. 

To prove its CERCLA, Oregon Superfund and breach of contract claims, 

Time Oil will have to carry the burden of establishing that it has acted reasonably over the past 

20 years. In fact, the Oregon Superfund statute defines "recoverable remedial action costs" as 

"reasonable costs which are attributable to or associated with a removal or remedial action at a 

facility." ORS 465.200(24). In selecting a remedy under the statute, the DEQ is required to 

consider several things, including: 
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"The reasonableness of the costs of the remedy. The cost ofa remedial action 
shall not be considered reasonable if the costs are disproportionate to the benefits 
created through risk reduction or risk management. Subject to the preference for 
treatment of hot spots, when two or more remedial action alternatives are 
protective as provided in paragraph (b) of this subsection, the least expensive 
remedial action shall be preferred unless the additional cost of a more expensive 
alternative is justified by proportionately greater benefits within one or more of 
the factors set forth in subparagraphs (A) to (D) of this paragraph." 

ORS 465.315(l)(d)(E); see also, OAR 340-122-0090(3). 

Expert discovery will be necessary to evaluate whether all of Time Oil's work at 

the Site over the past two decades has been reasonable. Beazer suspects that Time Oil has had a 

series of false starts in its investigation and that it has missed many opportunities to minimize its 

costs. All of these events will have to be carefully evaluated by experts for both sides. Expert 

discovery in this case may take an addition 6 to 9 months after fact discovery is complete. 

III. CONCLUSION 

Mediation and settlement is the only sensible course in this case. The parties have 

already spent over 20 years and millions of dollars on the very issues raised by Time Oil's 

proposed amended complaint. Spending the next 12 to 18 months on discovery and a trial will 

be a waste of the Court's and the parties' resources. Beazer respectfully requests that this Court 
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lift the stay in this case for the limited purpose of ordering the parties to mediate, pursuant to 

Local Rule 16.4. In the alternative, Beazer seeks leave to file its answer, affirmative defenses, 

and counterclaims to Time Oil's proposed amended complaint. 

DATED this 26th day of May, 2006. 

MILLER NASH LLP 

sl Suzanne Lacampagne 
Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 
Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacampagne@millernash.com 
(503) 224-5858 
(503) 224-0155 (FAX) 

WILDMAN, HARROLD, ALLEN & DIXON 
Robert L. Shuftan 
Anthony G. Hopp 
Lawrence W. Falbe 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 
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I hereby certify that I served the foregoing Beazer East, Inc.'s Memorandum in 

Response to Time Oil Co.'s Motion to Order Lifting Stay and Cross-Directed Mediation on: 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

by the following indicated method or methods: 

D 

D 

D 

D 

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses ofthe attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's CmlECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed to by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses ofthe attorneys, on the date set forth below. 

DATED this 26th day of May, 2006. 

sl Suzanne Lacampagne 
Suzanne Lacampagne 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as Koppers 
Company, Inc. 
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Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 
Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacampagne@millemash.com 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone: (503) 224-5858 
Facsimile: (503) 224-0155 

Anthony G. Hopp (Admitted Pro Hac Vice) 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 201-2000 
Facsimile: (312) 201-2555 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

..r--. 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV No. 99-41-JE 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

DECLARATION OF ANTHONY HOPP IN 
SUPPORT OF BEAZER EAST, INC.'S 

MEMORANDUM IN RESPONSE 
TO TIME OIL CO.'s MOTION TO ORDER 

LIFTING STAY AND 
CROSS-DIRECTED MEDIATION 

Defendants. 

I, Anthony Hopp, being first duly sworn, hereby state as follows: 
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1. I am an attorney in the law firm of Wildman, Harrold, Allen & Dixon 

LLP, counsel for defendant Beazer East, Inc. ("Beazer"), formerly Koppers Company, Inc. 

("Koppers"), in the above matter. I make this declaration in support ofBeazer East, Inc's 

memorandum in response to Time Oil Co.'s motion to order lifting stay and cross-directed 

mediation. All facts and statements contained in this declaration are within my own personal 

knowledge. 

2. Attached hereto as Exhibit 1 is a true and correct copy of a letter from 

Time Oil to the Oregon Department of Environmental Quality, dated February 4, 1985. 

3. Attached hereto as Exhibit 2 is a true and correct copy of an internal Time 

Oil memorandum, dated December 13,1984. 

4. Attached hereto as Exhibit 3 is a true and correct copy ofWestcomp 

invoice for waste disposal dated, date November 30, 1984. 

5. Attached hereto as Exhibit 4 is a true and correct copy of an internal Time 

Oil memo, dated January 15, 1985. 

6. Attached hereto as Exhibit 5 is a true and correct copy of a letter from 

Time Oil to Koppers dated February 19, 1986. 

7. Attached hereto as Exhibit 6 is a true and correct copy of a letter from 

Koppers to Time Oil, dated December 21, 1988. 

8. Attached hereto as Exhibit 7 is a true and correct copy of a letter from 

Koppers to Time Oil, dated January 13, 1989. 

9. Attached hereto as Exhibit 8 is a true and correct copy of the Interim Cost-

Sharing Agreement, dated March 2000. 

10. Attached hereto as Exhibit 9 is a true and correct copy of a latter from 

Anthony Hopp to Patricia Dost, dated July 7, 2005. 
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I declare under penalty of peIjury that the foregoing is true and correct. 

"/~ . 
DATED this _,_yday of May, 2006. 
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I hereby certify that I served the foregoing declaration of Declaration of Anthony 

Hopp in Support of Beazer East, Inc.'s Memorandum in Response to Time Oil Co.'s Motion to 

Order Lifting Stay and Cross-Directed Mediation on: 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

by the following indicated method or methods: 

o 

o 

o 
D 

o 

by faxing full, true, and correct copies thereofto the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last':known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's CmJECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed to by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true and correct copies thereof via overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

DATED this __ day of May, 2006. 
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Suzanne Lacampagne 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as Koppers 
Company, Inc. 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Tenninal Co. 

v. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

~. CV99-41-JE 

Plaintiffs, 

REQUEST FOR ORAL ARGUMENT 
KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

L.R. 7.1 Certificate 

Plaintiffs made a good faith effort through telephone conference to resolve this dispute 

pursuant to LR 7.1(a) but have been unable to do so. 

Motions 

Plaintiffs Time Oil Co. and Northwest Terminal Co., respectfully move the Court 

1 - MOTION FOR AN ORDER LIFTING STAY AND FOR 
LEAVE TO FILE AN AMENDED COMPLAINT I 
REQUEST FOR ORAL ARGUMENT 

PDXl08936011081951PMD/14211SS.1 

SCHWABE. WILUAMSON & WYATT. P.C. 
AUomeys al Law 
Pacwe$I Center 

1211 SW Sill A .. ~ SU1e 1IIClO 
Po<Uind, OR 97204 

503-222·9981 

BZT0104(e)013363 



(1) for an order lifting the stay entered April 25, 2000; and 

(2) for leave to file an amended complaint pursuant to Federal Rule of Civil Procedure 

lS(a). Time Oil moves to amend its complaint (a) to include a claim for breach of 

contract, (b) to conform to the Findings and Recommendation issued by the Court on 

May 5, 1999, (c) to clarify its CERCLA claim in the wake ofthe United States 

Supreme Court's decision in Cooper Industries v. Aviall Services, 543 U.S. 157, 125 

S. Ct. 577 (2004), (d) to plead additional facts clarifying the defendants' ownership of 

the "facility" from which hazardous substances were released to the environment, and 

(e) to update ownership information for the property at issue. 

This motion is supported by Plaintiffs' separately filed Memorandum in Support, and a 

copy of the proposed Amended Complaint. Plaintiffs respectfully request the Court lift the stay 

and grant leave to file an amended complaint. 

Dated: this 12th day of May, 2006 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: lsi Patricia M. Dost 
Patricia M. Dost, OSB #90253 
Of Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 12th day of May, 2006, I caused to be served the foregoing 

MOTION FOR AN ORDER LIFTING STAY AND FOR LEA VB TO FILE AN AMENDED 

COMPLAINT Pursuant to Fed. R. Civ. P. 16 and 15(a) - REQUEST FOR ORAL 

ARGUMENT by CMfECF on the party registered to be notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

I further certify that on the 12th day of May, 2006, I caused to be emailed a copy of said 

document to the following non CMlECF participant: 

Suzarme C. Lacampagne 
Miller Nash LLP 
Email: lacampagne@millemash.com 

1 - CERTIFICATE OF SERVICE 

PDXl08936011081 95IPMDlI 421 155.1 

lsi Patricia M. Dost 
Patricia M. Dost, OSB #90253 

SCHWABE. Wl.l1AMSOtl & WYATT. P.C. 
AItomeys" '-
P_Cenr. 

1211 sw 5Ih Ave.. &.lie 1900 
PorUand. OR 117204 

503-222·898' 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
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Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Tenninal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

No. CV99-41-JE 

Plaintiffs Time Oil Co. and Northwest Terminal Co. (collectively "Time Oil") respectfully 

submit this memorandum in support of their motion for an order lifting the stay entered Apri125, 

2000 and for leave to file an amended complaint. 

BACKGROUND 

Time Oil filed this action in 1999. In March of2000, Time Oil and defendant Beazer 
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, , 

East, Inc. entered into an Interim Cost Sharing Agreement (the "Interim Agreement") and moved 

the Court to stay the litigation. The Court stayed the case on April 25, 2000. 

As the parties have reported to the Court since the stay began, Time Oil, in cooperation 

with Beazer East, Inc., has been perfonning a Remedial Investigation and Feasibility Study 

(RIlFS), as well as some interim removal actions, under the oversight of the Oregon Department 

of Enviromnental Quality (DEQ). The remedial investigation part of the work has been largely 

completed and was approved by the DEQ in the summer of 2005, but Time Oil must still 

complete human health and ecological risk assessments and the feasibility study before the DEQ 

will select a final remedy for the site. DEQ provided a conditional approval of Time Oil's risk 

assessment work plan on April 25, 2006, and Time Oil hopes to complete the risk assessments in 

2006 and the feasibility study in 2007. 

As described in the Memorandum in Support of the parties' April 21, 2000 Joint Motion 

to Stay, the parties intended through the Interim Agreement to share the costs necessary to . 

complete the remedial investigation, risk assessments and feasibility study with the expectation 

that, once a remedial action was approved by the DEQ, the parties would be able to estimate 

future remedial costs witli greater certainty and thereby settle their dispute without further 

litigation. Under the Interim Agreement, Time Oil invoices Beazer East for a percentage of the 

costs Time Oil incurs to perfonn this work. With the exception of a small payment in May 2005, 

however, Beazer East has made no payments under the Interim Agreement for more than a year. 

Because the RIIFS is not complete and DEQ has not selected a remedy for the site, it is not now 

possible for the parties to negotiate a final allocation of known (or reasonably certain) remedial 

action costs. 

Beazer's failure to comply with the Interim Agreement has undermined the function of 

the agreement as an efficient means to allow the parties to resolve their dispute without judicial 

intervention. Time Oil respectfully asks the Court to lift the stay to enforce the Interim 

Agreement and otherwise assist the parties in achieving an equitable allocation of remedial 
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action costs at the NW Tenninal. Time Oil moves to amend its complaint to include a claim for 

breach of contract, as well as to conform to the Findings and Recommendation issued by the 

Court on May 5, 1999, to clarify its CERCLA claim in the wake ofthe United States Supreme 

Court's decision in Cooper Industries v. Aviall Services, 543 U.S. 157, 125 S. Ct. 577 (2004), to 

plead additional facts clarifying the defendants' ownership of the "facility" from which 

hazardous substances were released to the environment, and to update ownership information for 

the property at issue. 

ARGUMENT 

Federal Rule of Civil Procedure 1 5 (a) states in pertinent part: " ... a party may amend the 

party's pleading only by leave of court or by written consent of the adverse party; and leave shall 

be freely given when justice so requires." FEDR. ClY. P. 15(a). The Ninth Circuit and this court 

have concluded that "[t]his policy is to be applied with extreme liberality." Jones v. Rose, 2006 

U.S. Dist. LEXIS 14734 (D. Or. March 13,2006) (citing Eminence Capital, LLCv. Aspeon, Inc., 

316 F.3d 1048, 1051 (9th Cir. 2003). See also Foman v. Davis, 371 U.S. 178, 181-82 (1962) 

(interpreting FED. R. CIV. P. 15(a) to mean that there should be a strong liberality in allowing 

amendments to pleadings). 

Leave to amend the pleadings should be freely given unless the opposing party makes a 

showing of undue delay, prejudice, futility, or dilatory motive on the part of the moving party. 

See Principal Life Ins. Co. v. Robinson, 2006 U.S. Dist. LEXIS 11576, *17-*18 (D. Or. Feb. 27, 

2006); Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 2003). "Absent 

prejudice or a strong showing of any of the remaining ... factors, there exists a presumption 

under Rule 15(a) in favor of granting leave to amend." Eminence Capital, 316 F.3d at 1052. 

A. Time Oil's breach of contract claim against Beazer East arose after Time Oil filed this 
action. 

Time.Oil seeks to amend its complaint to add a claim against defendant Beazer East, Inc. 

for breach of the Interim Agreement. This is a new claim arising after Time Oil filed its 

complaint, but the claim arises out of the same facts and circwnstances (required remedial action 
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at Time Oil's NW Terminal) as Time Oil's original claims against the defendants; it would be 

most efficient to resolve these claims in a single action. See, Stewart v. Kroeker, 2005 U.S. Dist. 

LEXIS 33625, *9 (W. D. Wash. 2005) (finding that reopening discovery and delaying trial is 

preferable to having newly acquired claims brought in a separate trial). Because the case has 

been stayed since April 2000, no discovery has yet taken place and no trial date has been set. 

Therefore, the new claim will not result in any delay. 

B. Time Oil seeks to amend its complaint to conform to the Court's May 4. 1999 
Findings and Recommendations. 

Time Oil proposes to amend its complaint to conform to the Court's May 4, 1999 

Findings and Recommendations by making the following changes: 

(1) Deleting Time Oil's original third andJourth (cost recovery under 

Oregon Superfund) and seventh and eighth (Oregon Spill Response 

Act) claims for relief. 

(2) Removing claims for contribution for natural resource damages from 

Time Oil's first and second (CERCLA contribution) claims for relief, 

because the natural resource trustees have not yet formally asserted 

natural resource damage claims. 

(3) Pleading that the response costs for which Time Oil seeks contribution 

in its first and second claims for relief are consistent with the National 

Contingency Plan. 

(4) More expressly stating the causal connection between the release of 

hazardous substances at the Time Oil NW Terminal and the costs 

incurred by Time Oil to respond to those releases. 

C. Time Oil proposes to clarify its CERCLA contribution claim subsequent to Aviall. 

Time Oil's complaint, filed in January 1999, seeks contribution under CERCLA, citing 

Section 113,42 U.S.C. § 9613. In December 2004, the Supreme Court, in Cooper Industries v. 

Avial/ Services, 543 U.S. 157, 125 S. Ct. 577 (2004), held that only a party that has been sued 
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under CERCLA Section 106 or 107 or that has reached a settlement under CERCLA Section 122 

may seek contribution under Section 113. Aviall, 543 U.S. at 170-171. 

The Supreme Court, however, explicitly declined to determine whether CERCLA Section 

1 07( a) provides an independent right of contribution. Aviall, 543 U.S. at 170-171. Since A viall, 

district courts in the Ninth Circuit have nearly unanimously agreed that Section 107(a) does 

provide such an independent right of contribution. As recently as this March, the District of 

Oregon, relying upon the Ninth Circuit's decision in Pinal Creek Group v. Newmont Mining 

Corp., 118 F.3d 1298 (9th Cir. 1997) and Western Prop. Servo Corp. V. Shell Oil Co. 358 F.3d 

678 (9th Cir. 2004), held that "when there has not been a civil action, there still remains a private 

right of action for contribution under Section 107." McDonald V. Sunoco, Civil No 03-1504-HA ( 

(D. OR. March 14,2006). Judge Haggerty, citing multiple district court opinions from the Ninth 

Circuit, stated that "[b ]ecause the Aviall decision did not address contribution claims under 

Section 107, district courts in the Ninth Circuit have continued to follow binding Ninth Circuit 

precedent, holding that there remains a right of contribution under section 107 regardless of the 

existence of prior litigation, albeit in unpublished decisions." [d. at *28. Ultimately, the court 

held that "[w]hen a plaintiff falls outside the teclmical requirements of Section 113, the 

contribution claim is allowed under Section 107, and the mechanics of apportionment are 

governed by the factors established in Section 113." Id. at *28. See Aggio V. Aggio, No. C 04- ';;. 

4357 PJH (N.D. Cal. Sept. 19,2005); Ferguson V. Arcata Redwood Co., LLC, 2005 U.S. Dist.S 

LEXIS 18015 (N.D. Cal. Aug. 4, 2005); Kotrous V. Goss-Jewett Company of Northern 4 

California, Inc., 2005 U.S. Dist. LEXIS 18013,2005 WL 1417152 (E.D. Cal. June 16,2005), 

order granting permission to appeal, No. 05-80120 (9th Circ., Jan. 30,2006); Adobe Lumber. Inc. r 

V. Taecker, 2005 U.S. Dist. LEXIS 15374,2005 WL 1367065 (E.D.Cal. May 24,2005). But see, " 

City of Rialto, et. al., V. US Dept. of Defense, (August 16,2005, C.D. Cal.). See also 

Consolidated Edison Co. ofNYv. UGI Utilities, 423 F.3d 90 (2d. Cir. 2005) (findiilg an 

independent right of contribution under Section 107). 
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Consistent with these cases, Time Oil seeks to amend its complaint to clarify that its right 

of contribution arises out of CERCLA Section 107(a). See Seneca Meadows, Inc. v. Eel 

Liquidating, Inc., No. 95-CV-6400L, 2006 WL 1030321 (W.D.N.Y. April 20, 2006) (allowing 

amendment to state a claim for contribution under Section 107, despite the court's prior 

dismissal of the plaintiffs Section 107 cost recovery claim). This is merely a technical revision 

and does not result in delay or prejudice to the defendants. See McDonald v. Sunoco, Civil No 

03-1504-HA, *28 (D. OR. March 14,2006) (stating that a contribution claim under Section 107 

will be governed by the mechanics of apportionment established in Section 113). Thus, from the 

perspective of defending the contribution claim, defendants are not in any different position than 

they were prior to the proposed amendment. 

D. Time Oil proposes to clarify the defendants' ownership of the "facility" from which 
hazardous substances were released to the environment. 

During the period in which the litigation was stayed, Time Oil located evidence of 

defendants' ownership of equipment, including storage tanks, used in the pentachlorophenol

fOITIlulating operations from which hazardous substances were released at the Time Oil NW 

Terminal. Under both CERCLA and Oregon Superfund, such tanks are a "facility," the 

ownership of which gives rise to "owner" liability in addition to defendants' liability based upon 

operation of the facility or defendants' arrangement for the disposal of hazardous substances. 42 

U.S.C. §9601(9); ORS 465.200(13). Again, because discovery in this action has not yet 

commenced, and because no trial date has been set, defendants are not prejudiced by this 

amendment. 

E. Time Oil proposes to update ownership information for the Property. 

In 2001, Time Oil closed its bulk storage facility at the Property. Shortly thereafter, 

Northwest TeIminal Co. transferred ownership of the Property to Time Oil Co. Time Oil 

proposes to amend its complaint to include this current ownership information for the Property. 

CONCLUSION 

Time Oil respectfully requests the Court lift the stay and grant Time Oil leave to file an 
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amended complaint. A copy of plaintiff's proposed Amended Complaint is attached as Exhibit 

1. Amendment of the complaint will not introduce new issues that might prejudice defendants 

and will ensure substantive justice. 

Dated this 12th day of May, 2006 

SCHWABE, WILLIAMSON & WYATT, p.e. 

By: /s/ Patricia M. Dost 
Patricia M. Dost, OSB #90253 
Of Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 12th day of May, 2006, I caused to be served the foregoing 

MEMORANDUM IN SUPPORT OF MOTION FOR AN ORDER LIFTING STAY AND FOR 

LEAVE TO FILE AN AMENDED COMPLAINT including exhibit by CMlECF on the party 

registered to be notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

I further certify that on the 12th day of May, 2006, I caused to be emailed a copy of said 

document to the following non CMlECF participant: 

Suzanne C. Lacampagne 
Miller Nash LLP 
Email: lacampagne@millemash.com 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@Schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington No. CV99-41-JE 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation 

AMENDEDCO~LAThIT(CERCLA 
Plaintiffs, Contribution, Oregon Superfund, Breach of 

Contract) [PROPOSED] 
v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

For its Complaint against defendants Koppers Company, Inc. and Beazer East, Inc., 

plaintiffs Time Oil Co. and Northwest Terminal Co. allege as follows: 

1. 

Plaintiff Northwest Terminal Co. is an Oregon corporation having its principal place of 

business in Seattle, Washington. Until 2001, Northwest Terminal Co. owned real property and 

improvements located at 10350 N. Time Oil Road in Portland, Oregon (the Property). A legal 
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description of the Property is attached as Exhibit 1 to this Complaint. Plaintiff Time Oil Co. is a 

Washington corporation having its principal place of business in Seattle, Washington. Time Oil 

Co. operated a bulk storage tenninal at the Property. In 2001, Northwest TenninaI Co., a wholly 

owned subsidiary of Time Oil Co., transferred its interest in the Property to Time Oil Co. 

2. 

Defendant Koppers Company, Inc. is a Delaware corporation with its principal place of 

business in Pittsburgh, Pennsylvania Defendant Beazer East, Inc. is a Delaware corporation with 

its principal place of business in Pittsburgh, Pennsylvania 

3. 

The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 

1332. The amount in controversy exceeds $75,000. 

4. 

Venue in this district is proper under 28 U.S.C. § 1391. 

5. 

In 1967, Time Oil entered into an agreement with Wood Treating Chemicals Company, 

pursuant to which Wood Treating Chemicals Company used Time Oil's employees and a portion 

of the Property to formulate pentachlorophenol-containing wood treating products and to 

package those products for delivery to Wood Treating Chemical Company's customers in 

Washington, Oregon and California. Wood Treating Chemical Company purchased and owned 

storage tanks located at the Property for use in the formulation of pentachlorophenol-containing 

wood treating products. Wood Treating Chemical Company retained ownership of the 

pentachlorophenol and other materials used to formulate the wood treating products and retained 

ownership of the formulated products and all waste and by-products. Wood Treating Chemical 

Company provided Time Oil's employees with the formulas and specifications for the wood 

treating products and directed and controlled Time Oil's employees in the formulating and 

packaging operations. 
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6. 

In or before 1971, defendant Koppers Company, Inc. acquired Wood Treating Chemicals 

Company, including the storage tanks located at the Property, and assumed the fonnulating 

agreement with Time Oil. Koppers Company, Inc. continued its fonnulating operations at the 

Property under the agreement until 1982. 

7. 

During the formulation of the wood treating products, pentachlorophenol and other 

hazardous substances, including petroleum-based carriers and other solvents, were spilled or 

released at the Property and contaminated soil, surface waters, groundwaters and sediments at . 

and around the Property. 

8. 

In October 1995, the Oregon D~partment of Environmental Quality (DEQ) demanded 

that Time Oil investigate and remediate pentachlorophenol and associated hazardous substance 

contamination associated with defendants' wood treating chemical formulation and disposal 

activities. In April 1996, the DEQ listed the Property on the Oregon Confirmed Release List. In 

August 1996, Time Oil and the DEQ entered into a Voluntary Agreement for Remedial 

InvestigationlFeasibility Study (DEQ No. WMCVC-NWR-96-97) pursuant to which Time Oil is 

investigating the nature and extent of contamination under the DEQ's oversight. 

9. 

To date, plaintiffs have incurred in excess of $5 million in costs to investigate, remove 

and remediate contamination at the Property related to defendants' wood treating chemical 

formulating operations. Plaintiffs continue to incur costs to comply with the Voluntary 

Agreement and Oregon and federa1law. 

10. 

Defendant Beazer Materials & Services, Inc. is the successor in interest to the assets and 

liabilities of defendant Koppers Company, Inc. 
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11 

In March 2000, Plaintiffs and defendant Beazer East, Inc. agreed to stay this litigation 

and enter into an interim cost sharing agreement (the "Interim Agreement"). In the Interim 

Agreement, the parties committed to share the cost of investigative and other activities necessary 

to select a final remedy for the Property. 

FIRST CLAIM FOR RELIEF 

(CERCLA Contribution) 

12. 

Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 

11 above. 

13. 

The Property, and the tanks and equipment used in the pentachlorophenol-formulating 

operation, are a "facility," as that term is defined, used and understood under 42 U.S.C. § 

9607(a) and 42 U.S.C. § 9601(9). 

14. 

Pentachlorophenol and solvents are "hazardous substances," as that term is used, defined 

and understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(14). 

15. 

Defendants arranged for the disposal of hazardous substances released at the property. 

16. 

Defendants operated the Property, including tanks and equipment used in the 

pentachlorophenol-formulating operation, at the time hazardous substances were released at the 

Property. 

17. 

Defendants owned tanks and equipment used in the pentachlorophenol-formulation 

operation at the time that hazardous substances were released at the Property. 
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18. 

Defendants are liable persons lll1der 42 U.S.C. § 9607(a). 

19. 

Plaintiffs, as owners and operators of the Property, are parties potentially responsible for 

costs of response related to the release of hazardous substances at the Property. 

20. 

Plaintiffs have incurred necessary "costs of response" as that term is defined, used and 

understood in 42 U.S.C. § 9607(a) and 42 U.S.C. § 9601(25) related to the release or threatened 

release of hazardous substances at and from the Property. 

21. 

All response costs incurred by Time Oil Co. as a consequence of the release of hazardous 

substances at the Property have been consistent with the National Contingency Plan, 40 C.F.R. 

Part 300. 

22. 

Pursuant to 42 U.S.C. § 9607(a), plaintiffs are entitled to an equitable allocation as 

between plaintiffs and defendants of past and future response costs associated with the release of 

hazardous substances at or from the Property. 

SECOND CLAIM FOR RELIEF 

(Declaratory Judgment: CERCLA Contribution) 

23. 

Plaintiffs reallege and in~rporate by reference the allegations of paragraphs 1 through 22 

above. 

24. 

A present and justiciable controversy has arisen between plaintiffs and defendants relating 

to liability for past, present and future costs of response necessary to remediate the releases of 

hazardous substances. 
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25. 

Pursuant to 28 U.S.C. §§ 2201 and 2202 and 42 U.S.C. §§ 9607 and 9613, plaintiffs are 

entitled to a declaratory judgment that defendants are liable under CERCLA and to an equitable 

allocation of past, present and future costs of response. 

THlRD CLAIM FOR RELIEF 

(Oregon Superfund Contribution) 

26. 

Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 25 

above. 

27. 

Pentachlorophenol, petroleum and other solvents are "hazardous substances" as that tenn is 

defined, used and understood under ORS 465.200(15). 

28. 

The Property, and the tanks and equipment used in the pentachlorophenol-formulating 

operation, are a "facility" as that term is defined, used and understood in ORS 465.200(12) , ORS 

465.200(13) and ORS 465.255(1). 

29. 

Defendants were owners of tanks and equipment used in the pentachlorophenol-formulating 

operation at or during the time of the acts or omissions that resulted in a release of hazardous 

substances at the Property. 

30. 

Defendants were operators of the Property at or during the time of the acts or omissions that 

resulted in a release of hazardous substances. 

31. 

Defendants' acts and omissions, including their use, handling, storage and disposal of 

pentachlorophenol at the Property, caused, contributed to or exacerbated release of hazardous 
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substances at the Property. 

32. 

Plaintiffs have incurred remedial action costs in excess of $5 million to date and continue to 

incur additional remedial action costs attributable to and caused by the release of hazardous . 

substances at the Property. 

33. 

Defendants are liable persons under ORS 465.255(1). 

34. 

Plaintiffs are entitled to contribution from defendants under ORS 465.257 and ORS 

465.325(6) for any remedial action costs (including, but not limited to, administrative and 

investigative costs) that plaintiffs have incurred or will incur and to an allocation of remedial action 

costs as between plaintiffs and defendants. 

FOURTH CLAIM FOR RELIEF 

(Declaratory Judgment: Oregon Superfund Contribution) 

35. 

Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 34 

above. 

36. 

A present and justiciable controversy has arisen as to liability for past, present and future 

remedial action costs which are attributable to or associated with removal or remedial action at the 

Property. 

37. 

Pursuant to 28 U.S.C. §§ 2201 and 2202, plaintiffs seek and are entitled to a 

declaratory judgment that, to the extent plaintiffs are liable for any remedial actions costs, plaintiffs 

are entitled to contribution from defendants under ORS 465.257 and ORS 405.325(6) and to an 

equitable allocation of remedial action costs as between plaintiffs and defendants. 

7 - AMENDED COMPLAINT (CERCLA Contribution, Oregon 
Superfund, Breach of Contract) [PROPOSED] 
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FIFTH CLAIM FOR RELIEF 

(Breach of Contract against Beazer East, Inc.) 

38. 

Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 through 37 

above. 

39. 

Plaintiffs and defendant Beazer East, Inc. are parties to a valid and enforceable contract, the 

Interim Agreement. 

40. 

Despite Plaintiffs' demand, defendant Beazer East, Inc. has failed and refused to make 

payments as required under the Interim Agreement. As of April 2006, Beazer East, Inc. has failed 

to pay invoices by Plaintiff under the Interim Agreement totaling $209,010.92. 

41. 

Beazer East, Inc. 's failure to pay constitutes a breach of the Interim Agreement. Pursuant to 

Section 4.5 of the Interim Agreement, Plaintiffs are entitled to payment from Beazer East, Inc. in the 

amount of $209,010.92 and such other amounts as may be due and owing under the Interim 

Agreement at the time of trial, together with interest at the rate of nine percent per annum, and to 

injunctive relief. 

WHEREFORE, plaintiffs seek judgment as follows: 

I. On plaintiffs' First Claim for Relief, judgment in favor of plaintiffs and against 

defendants and for contribution from defendants for remedial action costs that plaintiffs have 

incurred or will incur; 

2. On plaintiffs' Second Claim for Relief, declaration that defendants are liable for an 

equitable allocation of past, present and future costs of response and natural resources damages 

attnbutable to or associated with removal or remedial action at the Property; 

3. On plaintiffs' Third Claim for Relief, judgment in favor of plaintiffs and against 

8 - AMENDED COMPLAINT (CERCLA Contribution, Oregon 
Superfund, Breach of Contract) [PROPOSED] 
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defendants and for contribution from defendants for remedial action costs that plaintiffs have 

incurred or will incur; 

4. On plaintiffs' Fourth Claim for Relief, an allocation of removal and remedial action 

costs (including administrative and investigative costs) between plaintiffs and defendants; 

5. On plaintiffs' Fifth Claim for Relief, judgment in favor of plaintiffs and against 

defendant Beazer East, Inc., for damages and interest in an amount to be proved at trial and for 

specific performance of the Interim Agreement; 

6. For plaintiffs' costs and disbursements incurred herein; and 

7. For such other relief as this Court deems just and equitable. 

Dated: this __ day of __ ->. 2006 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost, OSB #90253 
Of Attorneys for Plaintiffs 

9 - AMENDED COMPLAINT (CERCLA Contribution, Oregon 
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· " . .. 

) 
LEGAL DESCRIPTION 

Beginning at a point in Section 34, Township 2 North, Range 1 West of the 
Willamette Meridian, in the County of Multnomah and State of Oregon on the harbor 
line of the Willamette River, at the intersection of said harbor line and the 
Southeasterly boundary of the strip of land 150 feet wide occupied by Bonneville 
Power Administration; thence South 26°17'40" East along said harbor line a distance 
of 421.67 feet; thence North 58'59'45" East a distance of 609.26 feet; thence South 
89°52'15" East 458.95. feet; thence North 0°07'45" East 553.11 feet to the 
intersection with the Southerly line of the parcel of land conveyed by The William 
Gatton Estate Company and George G. Gatton to Portland General Electric Company by 
Deed dated February 7, 1941, recorded February 11, 1941, in Book 588, Page 515 of 
the Deed Records of said county; thence South 89°49' West along the Southerly line 
of said tract so conveyed to Portland General Electric Company 261.73 feetf thence 
South 58°59'45" west 228.04 feet along the Southeasterly boundary of said tract so 
conveyed to Portland General Electric Company; thence North 26°17'40" West 50.17 
feet along the Southwesterly boundary of said tract so conveyed to Portland General 
Electric Company; thence south 58°59'45" West 804.77 feet along the Southeasterly 
boundary of said tract occupied by Bonneville Power Administration to the point of 
beginning. 

EltHlBIT _.L-) ---
~GE __ ~1~ __ -----
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CERTIFICATE OF SERVICE 

I hereby certify that on the ___ day of __ -" 2006, I caused to be served the 

foregoing AMENDED COMPLAINT (CERCLA Contribution, Oregon Superfund, Breach of 

Contract) [PROPOSED] by CMlECF on the party registered to be notified below: 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
-Chicago, IL 60606-1229 

I further certify that on the ___ day of __ -" 2006, I caused to be emailed a copy of 

said document to the following non CMlECF participant: 

Suzanne C. Lacampagne 
Miller Nash LLP 
Email: lacampagne@millemash.com 

Patricia M. Dost, OSB #90253 

1 - CERTIFICATE OF SERVICE 
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Dean D. DeChaine, OSB No. 64025 
dean.dechaine@millernash.com 
Suzanne C. Lacampagne, OSB No. 95170 
suzanne.lacarnpagne@rnillemash.com 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland., Oregon 97204-3699 
Telephone: (503) 224-5858 
Facsimile: (503) 224-0155 

Anthony G. Hopp (Admitted Pro Hac Vice) 
Wildman, Harrold, Allen & Dixon LLP 
225 West Wacker Drive 
Chicago, lllinois 60606 
Telephone: (312) 201-2000 
Facsimile: (312) 201-2555 

Attorneys for Defendant Beazer East, Inc., 
formerly known as Koppers Company, Inc. 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

TIME OIL CO., a Washington corporation; 
and NORTHWEST TERMINAL CO., an 
Oregon corporation, 

CV No. 99-41-JE 

Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation; and BEAZER EAST, INC., a 
Delaware corporation, 

DECLARATION OF ANTIIONY HOPP IN 
SUPPORT OF BEAZER EAST, INC.'S 

MEMORANDUM IN RESPONSE 
TO TIME OIL CO.'s MOTION TO ORDER 

LIFTING STAY AND 
CROSS-DIRECTED MEDIATION 

Defendants. 

I, Anthony Hopp, being first duly sworn, hereby state as follows: 

Page 1 - Declaration of Anthony Hopp in Support ofBeazer East, Inc.'s Memorandum in· 
Response to Time Oil Co.'s Motion to Order Lifting Stay and Cross-Directed 
Mediation 

PDXDOCS: I 507323.2 MILLER NASH LLP 
ATTO~EYS AT LAW 

TELEPHONE (503) 224·SISI 
3400 U.S. IANCORP TOWER 

111 S.W. FlPTH AVENUE. POaTLAND. OREGON "204-36" 
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1. I am an attorney in the law firm of Wildman, Harrold, Allen & Dixon 

LLP, counsel for defendant Beazer East, Inc. ("Beazer"), formerly Koppers Company, Inc. 

("Koppers"), in the above matter. I make this declaration in support ofBeazer East, Inc's 

memorandum in response to Time Oil Co.'s motion to order lifting stay and cross-directed 

mediation. All facts and statements contained in this declaration are within my own personal 

knowledge. 

2. Attached hereto as Exhibit 1 is a true and correct copy of a letter from 

Time Oil to the Oregon Department of Environmental Quality, dated February 4,1985. 

3. Attached hereto as Exhibit 2 is a true and correct copy of an internal Time 

Oil memorandum, dated December 13,1984. 

4. Attached hereto as Exhibit 3 is a true and correct copy of Westcomp 

invoice for waste disposal dated, date November 30, 1984. 

5. Attached hereto as Exhibit 4 is a true and correct copy of an internal Time 

Oil memo, dated January 15, 1985. 

6. Attached hereto as Exhibit 5 is a true and correct copy of a letter from 

Time Oil to Koppers dated February 19, 1986. 

7. Attached hereto as Exhibit 6 is a true and correct copy of a letter from 

Koppers to Time Oil, dated December 21, 1988. 

8. Attached hereto as Exhibit 7 is a true and correct copy of a letter from 

Koppers to Time Oil, dated January 13, 1989. 

9. Attached hereto as Exhibit 8 is a true and correct copy ofthe Interim Cost-

Sharing Agreement, dated March 2000. 

10. Attached hereto as Exhibit 9 is a true and correct copy of a latter from 

Anthony Hopp to Patricia Dost, dated July 7,2005. 

Page 2 - Declaration of Anthony Hopp in Support of Beazer East, Inc. 's Memorandum in 
Response to Time Oil Co.'s Motion to Order Lifting Stay and Cross-Directed 
Mediation 
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I declare under penalty of peIjury that the foregoing is true and correct. 

I'll ;tA . 
DATED this _,_yday of May, 2006. 

Page 3 - Declaration of Anthony Hopp in Support ofBeazer East, Inc.'s Memorandum in 
Response to Time Oil Co.'s Motion to Order Lifting Stay and Cross-Directed 
Mediation 
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I hereby certify that I served the foregoing declaration of Declaration of Anthony 

Hopp in Support ofBeazer East, Inc.'s Memorandum in Response to Time Oil Co.'s Motion to 

Order Lifting Stay and Cross-Directed Mediation on: 

Ms. Patricia M. Dost 
Mr. Jay T. Waldron 
Schwabe, Williamson & Wyatt, P.C. 
Attorneys at Law 
Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Fax No. (503) 796-2900 

Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

by the following indicated method or methods: 

D 

D 

D 

D 

o 

by faxing full, true, and correct copies thereofto the attorneys at the fax numbers 
shown above, which are the last-known fax numbers for the attorneys' offices, on 
the date set forth below. 

by mailing full, true, and correct copies thereof in sealed, first-class postage
prepaid envelopes, addressed to the attorneys as shown above, the last';known 
office addresses of the attorneys, and deposited with the United States Postal 
Service at Portland, Oregon, on the date set forth below. 

by transmitting full, true, and correct copies thereof to the attorney through the 
court's Cm/ECF system on the date set forth below. 

by transmitting full, true, and correct copies thereof by electronic means to the 
attorney at the attorney's last-known e-mail address listed above on the date set 
forth below. Unless otherwise agreed lo by the parties, the transmission was 
made in Word or WordPerfect format. 

by sending full, true and correct copies thereofvia overnight courier in sealed, 
prepaid envelopes, addressed to the attorneys as shown above, the last-known 
office addresses of the attorneys, on the date set forth below. 

DATED this __ day of May, 2006. 

Page 4 :. Certificate of Service 
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Suzanne Lacampagne 

Of Attorneys for Defendant 
Beazer East, Inc., formerly known as Koppers 
Company, Inc. 

Page 5 - Beazer East, Inc.'s Response to Order Lifting Stay and Cross-Directed Mediation 
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January 10,2007 

Mr. Tom Roick 
Oregon Department of Environmental Quality 
2020 SW Fourth Avenue, Suite 400 
Portland, Oregon 97201-4987 

RE: TIME OIL NORTHWEST TERMINAL 
PORTLAND, OREGON 

Dear Mr. Roick: 

LANDAU 
ASSOCIATES 

On behalf of Time Oil, attached is the October through December, 2006 quarterly report for Time 

Oil Northwest Terminal RIlFS. 

LANDAU ASSOCIATES, INC. 

Proj ect Manager 

RB/rgm 

1/10,07 \\Edmdat.\projectsI131\OOI\FlleRm\~f,Q.an.rly Rpt_Ltr.doc 

cc: Mr. Mark Chandler, Time Oil Co. 
Ms. Patricia Dost, Schwabe Williamson & Wyatt 
Mr. Mike Tischuk, Beazer East, Inc. (electronic copy via e-mail) 

ENVIRONMENTAL I GEOTECHNICAL I NATURAL RESOURCES 

130 2nd Avenue South' Edmonds. WA 98020 • (425) 778-0907 • fox (425) 778-6409 • www.londouinc.com 
SEATIlE • SPOKANE' TACOMA • PORTLAND 
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QUARTERLY REPORT TO DEQ 
TIME OIL - NORTHWEST TERMINAL 

October through December, 2006 

SUMMARY OF WORK PERFORMED 

• Prepared and submitted the July-September 2006 quarterly report to DEQ. 

Page I of2 

• Continued operation of the groundwater interim action in the lower zone at RW-2 at an average flow 
rate of 4.4 gpm during October through December 2006. 

• During October 2006 and December 2006, a total of 500 gallons of water were recovered from the 
east-west trending storm drain line (SDM-I). The low volume of water recovered from SDM-I 
during the quarter may be attributed to dry weather conditions at the beginning of the quarter, 
biofouling of the discharge line, and electrical problems with the pump. The biofouling issues were 
addressed in November and the electrical problems are scheduled to be addressed in January 2007. 

• Due to low groundwater elevation conditions, no groundwater was recovered from in the upper zone 
from horizontal recovery well (HRW-I) in October through mid-December 2006. With the rise in 
groundwater elevations, groundwater recovery at HRW-l resumed in mid-December. A total of 
50,000 gallons of groundwater was recovered from HRW -1 at an average flow rate of 2.2 gpm during 
this approximate 2-week period. 

• A total of approximately 27.87 million gallons of groundwater have been treated and discharged from 
the interim action system, with a total of about 0.62 million gallons treated during this quarter. 

• Continued review of the system operations performance for the groundwater interim action system at 
RW-2 and HRW-1, the groundwater intercept system at SDM-I, and the onsite wastewater treatment 
plant (WWTP). 

• Collected effluent samples from the WWTP to evaluate the treatment system efficiency. Laboratory 
results for the effluent samples collected for the fourth quarter 2006 are pending. 

• Submitted the Second Quarter 2006 Groundwater Monitoring and Groundwater Interim Action 
Status Report and the Third Quarter 2006 Groundwater Monitoring and Groundwater Interim Action 
Status Report to DEQ. 

• Conducted the fourth quarter 2006 groundwater monitoring event, November 14-16, 2006, and began 
processing and evaluating the groundwater level measurement data. 

• Continued passive LNAPL recovery in wells LW-21S and LW-27S using passive bailers. LNAPL 
was observed in both wells during the fourth quarter 2006 (0.05 and 0.01 ft, respectively). LNAPL 
was not observed at wells L W -19S or L W -20S this quarter. Recovered product is temporarily being 
stored in a 55-gallon drum in a designated location at the terminal pending disposal. 

• Provided a letter to DEQ recommending reduction of groundwater monitoring for future quarterly 
events. Received approval from DEQ for reduction of the monitoring requirements beginning with 
the fourth quarter 2006 event. 

• Submitted the Third Quarter 2006 Self-Monitoring Report (SMR) to the City of Portland. 

1/10107 IIEdmdalalprojecls\2J 11001 IWIP\RIRPT • DEQ QRTL Y STATUSIOcl·Dec06 DEQQUARTERLY _RPT.doc Landau Associates 

BZT0104(e)013391 



• Continued preparation of the human health and ecological risk assessments for the terminal. 

• Received comments on the Source Control Evaluation Report to DEQ and began discussions 
regarding collection of stormwater system samples during the 2006-07 water year. 

RESUL TS COLLECTED 

• Influent/effluent samples from the WWTP for December 2006. The analytical results from the 
sampling event are pending. The data results will be presented in the Fourth Quarter 2006 
Groundwater Monitoring and Groundwater Interim Action Status Report. 

PROBLEMS ENCOUNTERED AND STEPS TO RESOLVE 

• One of the shoreline wells (L W -39D) was not sampled during the fourth quarter 2006 event because 
the well monument was covered with large logs from a logjam along the pier in the river. We will 
attempt to sample this well during the first quarter 2007 event in February 2007. This well has not 
been sampled since February 2006 because of either high river levels or the log jam during the 
previous two events. 

• The pump in SDM-l has been operating intermittently during approximately the last five months. 
We have been addressing biofouling issues in the pump discharge line and will be addressing 
potential electrical problems associated with the pump in January 2007. 

WORK TO BE PERFORMED NEXT QUARTER 

• Prepare and submit quarterly report to DEQ. 

• Continue implementation of the groundwater interim action in the lower zone at RW -2. Continue to 
operate the groundwater intercept system at the storm drain (SDM-I). Continue groundwater 
treatment and discharge to POTW. Continue review of the system operations performance for the 
groundwater interim action system at RW-2, HRW-I, SDM-I and the onsite wastewater treatment 
system. 

• Continue to monitor the effluent from the WWTP. 

• Prepare and submit the Fourth Quarter 2006 Groundwater Monitoring and Groundwater Interim 
Action Report to DEQ. 

• Conduct the first quarter 2007 groundwater monitoring event in February 2007 and begin preparation 
of the First Quarter 2007 Groundwater Monitoring and Groundwater Interim Action Report. 

• Continue passive product recovery in wells in the Main Tank Farm Area, as appropriate. 

• Participate in a meeting with DEQ in February 2007 to discuss a plan for stormwater system sampling 
during the 2006-07 water year. 

• Provide DEQ a response to comments on the Source Control Evaluation Report. 

• Complete preparation of the risk assessment and submit to DEQ. 
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Suzanne C. Lacampagne 
suzanne.lacampagne@millernash.com 
(503) 205-2448 direct line 

LAW 

January 4. 2007 

Miller Nash LLP 
www.millernash.com 
3400 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland. OR 97204-3699 
(503) 224-5858 
(503) 224-0155 lax 

4400 Two Union Square 
601 Union Street 
Seallle, WA 98101·2352 
(206) 622-8484 
(206) 622·74851 .. 

500 E. Broadway. Suite 400 

Post Office Box 694 
Vancouver, WA 98666-0694 

(360) 699·4771 
(360) 694·6413 lax 

CONFIDENTIAL-FOR SETTLEMENT PURPOSES 
ONLY UNDER OECIFRE 408 

VIA ELECTRONIC MAIL 
& U.S. MAIL 

Ms. Elizabeth McKenna 
Office of the Regional Counsel 
U.S. Environmental Protection Agency 
1200 Sixth A venue, MIS Orc-I 58 
Seattle. Washington 98101-3123 

CONT AINS CONFIDENTIAL BUSINESS 
INFORMATION 

DO NOT DISCLOSE UNDER~OIA 

Subject: Portland Harbor Superfund Site 

Dear Ms. McKenna: 

I am writing in response to your letter of December 29,2006, in which you 
warned that the EPA is preparing to issue a unilateral administrative order ("VAO") for remedial 
investigation and feasibility study ("RI/FS") work at the Portland Harbor Superfund Site 
{"Harbor"} to Beazer East, Inc. ("Beazer"). You stated that because Beazer did not sign the 
Blue Water Group's ("BWG") most recent settlement term sheet, Beazer "has not presented a 
good faith offer for participation in the RIfFS and is considered a non-settling party by EPA." 

I request that EPA reconsider its decision to issue a work UAO to Beazer for 
several reasons. First, Beazer is not a liable party for contamination of the Harbor, and thus EPA 
lacks authority to issue an order to Beazer. EPA's April 28, 2006 notice letter contends that 
Beazer is potentially liable at the Harbor because Beazer allegedly arranged for disposal of 
hazardous substances that "have been and/or are being released from the facility located at 
10350 Time Oil Road, in Portland, Oregon, into the" Harbor. Beazer appreciates EPA's 
recognition that the facility at 10350 Time Oil Road (the "Time Oil site") and the Harbor are not 
one and the same; however, sampling evidence and historical events at the Time Oil site refute 
the contention that Beazer is liable for contamination of the Harbor. Indeed, this evidence 
instead supports the conclusion that the raw material Beazer provided to Time Oil
pentachlorophenol-was used in Time Oil's, not Beazer's. operations and poses no threat of 
making its way into the boundaries of the Harbor. 

BZT0104(e)013393 
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Ms. Elizabeth McKenna 

CONFIDENTIAL-FOR SETTLEMENT 
PURPOSES ONLY UNDER OECIFRE 408 
CO NT AINS CONFIDENTIAL BUSINESS 

INFORMATION 
DO NOT DISCLOSE UNDER FOIA 

- 2- January 4,2007 

As Beazer representatives and I previously discussed with you in our August 2006 
meeting in Seattle, Beazer never owned or conducted operations at the Time Oil site. Beazer did 
provide pentachlorophenol to Time Oil for Time Oil's wood treating chemical formulation 
operation located in a small parcel over 500 feet from the Willamette River, but it was Time Oil's 
operations and practices that caused any releases of pentachlorophenol on this limited uplands 
portion of th(: Time Oil site. And Beazer had no involvement in or connection with Time Oil's 
numerous other operations at the Time Oil site, including petroleum terminal activities, storage 
operations, and other operations involving hazardous substances that Time Oil conducted 
adjacent to or over the Willamette River. In an effort to evaluate and prevent any releases of 
pentachlorophenol to the River, Beazer participated in and shared costs with Time Oil to 
investigate, stabilize, and remediate uplands pentachlorophenol conditions at the Time Oil site. 
Beazer spent nearly $3 million on such measures, and the measures were successfuL Subsurface 
pentachlorophenol at the Time Oil site is located away from the Harbor boundaries and is 
stabilized and prevented from migrating towards or into the River. Even Time Oil, in the Source 
Control Evaluation Report prepared on its behalf in June 2006, admits that there is not a current 
complete contaminate transport pathway to the River for pentachlorophenol at the Time Oil site. 

We intend to forward to you shortly a more detailed explanation ofBeazer's lack 
of liability, including a critique of the Lower Willamette Group's (ltL WG") Potentially 
Responsible Party Information Summary on Beazer's alleged liability, which contains many 
mistakes. As you know, EPA's guidance on 106 UAOs requires EPA to first examine whether 
there is evidence of liability before issuing an order. EPA Memo OSWER Directive No: 
9833.2c., at 2 (June 20, 1991). We believe that after EPA conducts a thorough examination of 
available information and the history of Beazer's limited connection to the Time Oil site, it will 
find that Beazer is not liable for Harbor contamination, and thus Beazer cannot be subject to a 
work UAO. 

Second, Beazer has presented numerous good faith offers to L WG through the 
BWG, all of which have been rejected by L WG. Beazer joined all previous BWG settlement 
offers, not to provide a "down-payment" toward liability for RIIFS costs, but-in light of 
Beazer's lack of liability-solely to avoid future potential litigation and transaction costs. Beazer 
recognized the possibility of litigation by L WG and made a business decision that it would make 
sense to join a BWG-L WG settlement if: (l) Beazer \.:Quid settle at a reasonable amount; and (2) 
the settlement would at least provide some assurance that Beazer would not be involved in RIIFS 
cost contribution litigation initiated by or precipitated by the L WG in the near future. Indeed, 
with litigation protections, Beazer offered L WG $175,000 in recent settlement term sheets from 
BWG. However, because L WG rejected all BWG offers that provided even nominal assurances 
of avoiding or deferring litigation for a reasonable period, there remained little reason for Beazer 
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- 3 - January 4, 2007 

to join the most recent B WG settlement offer. Beazer is still a member of the BWG, and is still 
open to the possibility of some type of settlement that would provide reasonable assurance of 
litigation protection. However, if L WG continues to reject such assurances, then Beazer remains 
willing to enter into a tolling agreement with L WG that will address the statute oflimitations 
problems L WG contends it has. 

Third, issuing a work UAO to Beazer, or any other party that did not join the 
current B WG-L WG term sheet, may well result in the unintended and unfortunate consequence 
of massive, multi-party contribution litigation. While Beazer does not want or intend to upset 
the BWG-LWG proposed settlement, it is concerned that recipients of work UAOs may feel 
compelled to start contribution litigation to preserve their rights and recover costs iftheyare 
required to perform work at this point. This does not make sense to us. The L WG is already 
subject to an EPA order to perform the RIfFS at the Harbor; we do not understand why they 
cannot be required to do the work, and then seek fair contribution in the allocation process from 
truly liable parties. In fact, we understand L WG intends to start such a process this year. 
Furthermore, we question whether it is an efficient use of EP A's limited resources to issue orders 
to and manage the work of another group ofPRPs. 

Fourth, there are other more palatable alternatives to issuing work UAOs to non
liable parties such as Beazer, or even to those "non-settlors" who do have liability at the Harbor. 
F or instance, EPA could encourage the L WG to enter into tolling agreements with Beazer and 
other non-settlors, just as L WG has recently done with numerous other newly-noticed parties. 
No party is getting off "scot-free"; all truly liable parties will presumably be brought into the 
allocation process and will then be required to pay their fair share, or face litigation. 
Alternatively, EPA could encourage LWG to settle with Beazer on reasonable terms, such as 
those contained in the good faith offer submitted to L WG on December 11, 2006. IfBeazer 
receives a work VA~, however, its options for responding likely would not be helpful to the 
overall RIfFS effort. 

Finally, it is unfair for EPA to bow to I. WG demands for selective issuance of 
work orders as punishment to alleged non-settlors who actively participated in settlement efforts, 
while letting other parties with true liability, such as the federal government, completely off the 
hook. To date, EPA has noticed approximately 80 parties of their potential liability at the 
Harbor, but only 32 parties are participants in the proposed BWG-L WG settlement. 
Nevertheless, EPA is preparing to issue a work U AO to a non-liable party such as Beazer. 
Beazer spent considerable time and money in supporting the BWG efforts, was a major player in 
the legal team that worked diligently for the past six months on trying to settle this matter, and 
participated in good faith settlement offers to L WO. In the end, with L WO unwilling to accept 
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ATTORNEYS AT AW 

Ms. Elizabeth McKenna 

CONFIDENTIAL-FOR SETTLEMENT 
PURPOSES ONLY UNDER OECIFRE 408 
CONTAINS CONFIDENTIAL BUSINESS 

INFORM A TION 
DO NOT DISCLOSE UNDER FOIA 

-4- January 4, 2007 

even limited protection from its repeated threats of contribution litigation, Beazer determined 
that there was no benefit to a non-liable party in signing the most recent BWG term sheet. 

We would like to meet with you and Dan Opalski in person before you take any 
further action. We are available to meet with you almost any time in January, but preferably, 
during the afternoon of Jan. 8-11 or 16-17. I look forward to discussing this with you further and 
coming to a successful resolution of this matter for both EPA and Beazer. 

Very truly yours, 

Suzanne C. Lacampagne 
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T TOR N E Y S 

Suzanne ('. Lacampagnc 
'lI/.:III1lC.1 aC;lIllp;Ig.Jl~' a· III i Ilcrnash. lOum 

(~Ii:;) 20~-~-14X dlrL·..:l 1111": 

A T LAW 

Miller Nash LLP 

www.mlilernash.com 
3400 U.S Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 
(503) 224-5858 
(503) 224-0155 fax 

4400 Two UnIon Square 

601 Union Street 

SeaUle. WA 96101·2352 

(206) 622-8484 

(206) 622-7485 fax 

500 E Broadway. SUlle 400 

Post Office 80x 694 

Vancouver, WA 98666-0694 
(360) 699-4771 

(360) 694-6413 fax 

January 16, 2007 

CONFIDENTIAL-FOR SETTLEMENT 
PURPOSES ONLY UNDER FRE/OEC 408; 

VIA ELECTRONIC MAIL AND U.S. MAIL DO NOT DISCLOSE UNDER FOIA 

r'vls. Elizabeth McKenna 
()ffice of the Regional Counsel 
l '.S. Environmental Protection Agency 
12()O Sixth i\ venue. MIS Orc-158 
St'<lnle. Washington 98101-3123 

Subject: Portland Harbor Superfund Site 

Dear Ms. McKenna: 

As we discussed by telephone last week, Beazer East, Inc. ("Beazer") has decided 
to join the proposed Lower Willamette Group-Blue Water Group settlement and sign the 
settlement agreement that is currently in the final stages of negotiation. Beazer will be paying 
');175.000 as part of the settlement. Even though Beazer did not sign the latest LWG-BWG 
settlement term sheet until Thursday, January 11, it has always been actively involved in 
SClllell1l'l1t discussions with LWG and has been an active participant in the BWG. While Beazer 
still bclil'ves that it is not liable for contamination associated with the Time Oil site or the 
Portland Harbor Superfund Site and do~s not admit any liability by settling, Beazer made a 
business decision to join the settlement at this time. I would appreciate it if you would confirm 
that EPA will not be issuing Beazer a unilateral administrative order for RIIFS work at the 
Harbor. as was previously referenced in your letter of December 29, 2006. 

Ihank you for your patience. and we look forward to continuing to work with 
\Otl 

Very truly yours, 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

Jill M. B-lundon 
Vice President & General Counsel 
Beazer East, Inc. . 
C/O Three. Rivers Management, Inc. 
One Oxford Centre, Suite 3000 
Pittsburgh, PA . 15323 

1200 Sixth Avenue 
Seattle, WA 98101 

JUN 152007 

Re: Portland Harbor Superfund Site, Portland, Oregon 
Participation and cooperation in the Site RIIFS 

Dear Ms. Blundon: 

This letter documents the determination of EPA Region 10 that Beazer East, Inc. 
has satisfactorily responded to EPA's request for good faith participation and cooperation 
in the in-water Remedial Investigation and Feasibility Study ("RIlFS") at the Portland 
Harbor Superfund Site ("Site") being perfomied by the members of the Lower 
Willamette Group ("L WG") pursuant to an Administrative Settlement Agreement and 
Order on Consent, EPA Docket Number CERCLA-1O-2001-0240 ("AOC"), . 

EPA requested in an April 28, 2006 letter to you that Beazer participate and 
cooperate in the ongoing RIIFS at the Site that is being conducted by the L WG. The 
letter stated that Beazer could do this by entering into the existing AOCunder which the 
LWG is conducting the RIIFS. EPA confIrmed through a written communication dated 
July 7, 2006, in which EPA provided an extension of time to reach agreement with the 
LWG, that Beazer could make a good faith offer directly to the LWG. and that 
participation and cooperation in the RIIFS could· take the form oian agreement with the 
LWG that would provide funding for thein-water RIlFS costs .. 

Beazer has now executed an agreement with the LWG, entitled LWG-BWG 
. Interim RIfFS Settlement Agreement ("the Agreement"). 1 The provisions of that 
Agreement include requirements for Beazer to provide funding for the ongoing RIIFS. 

EP A has reviewed the Agreement. EPA has determined that by signing the 
,Agreement and providing funding for the RIIFS consistent with its terms, Beazer will 

I The Blue Water Group (BWG) members include Atlantic Richfield Company; Beazer East, Inc~, Brix 
DeArmond, LLC; Brix Maritime Co., Calbag Metals Co., CertainTeed Corporation, HAJ, Inc. (dba 
Christenson Oil), Crawford Streyt Corporation; Exxon Mobil Corporation, FMC Corporation; Front 
Avenue Corp., Gould Electronics Inc., Hendren Tow Boat Co., Inc., Langley-St. Johns LLC, McCall Oil 
'and Chemical Corp., NL Industries, Northwest Pipe Company, Schnitzer Investment Corp., Schnitzer Steel 
Industries, Inc., Shaver TransportationCo., Shell Oil Company, and Tube ForgIngs of America, .Jnc. 
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have satisfied the requirements stated in EPA's April 28, 2006 notice letter and. related 
EPA communications to date for good faith participation and cooperation in the RIfFS 
being performed at the Site by the L WG pursuant to the AGe. Please note that if Beazer 
is a current owner or operator at the Site, an essential component of being a cooperative 
party is to provide access to its property to allow the LWG to conduct RIIFS activities. 
EPA understands that the terms and conditions of such access will be subject to 
negotiation with the LWG. If EPA determines that Beazer has unreasonably denied 
access, EPA will send you a further letter revoking jts finding that Beazer is Ii 
participating and cooperating party. 

Neither the Agreement nor this letter constitutes a determination that the funding 
provided by Beazer pursuant to the Agreement constitutes its [mal allocable liability for 
RIfFS costs. EPA looks forward to Beazer's participation in the future allocation' pfO'cess 
contemplated urrder the Agreement. . 

Sincerely, 

~~-. 
Office of Environmental Cleanup 

cc: Suzanne Lacampagne, Miller Nash LLP. 
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DEC-29-2006 FRI 02:48 PM FAX NO. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

Reply to 
Alln of: ORC-15!! 

Ms. Suzanne Lacampagne 
Miller Nash L.L.P 
3400 U.S. Bancorp Tower 
Portland, Oregon 97204-3699 

1200 Sixth Avenue 
Seattle, WA 98101 

. December 29,2006 

Re: Portland Harbor Superfund Site 

Dear Ms. Lacampagne: 

P. 02 

On April 28, 2006, EPA sent your client, Beazer East, Incorporated (Beazer), a general notice 
letter notifying Beazer of its potential liability at the Portland Harbor Superfund Site (the Site). 
In that letter, EPA requested that Beazcr become a cooperating party at the Site by paliicipating 
in the Remedial Investigation and Feasibility Study (RIIFS) .. EPA informed your 
client that failure to become a cooperating party could result in EPA issuing a Unilateral 
Administrative Order (UAO) for participation and cooperation, or for RIfFS work. 

During the course of the negotiations for participation in the RTIFS, most of the palties who were 
sent the general notice letter joined together to form the Blue Water Group (BWG). Beazer 
identified itself as a member of the BWG. On December 15,2006, the BWG presented the 
Lower Wlllamette Group (LWG) with a tlnal term sheet signed by eighteen of the twenty-two 
BWG member~. On Friday, December 22, 2006, the LWG signed the term sheet accepting it as 
the basis for a settlement in principle. 

Beazer did not sign the term sheet presented by the BWG, Beazer has not presented a good faith 
offer for participation in the RIfFS and is considered a non-settling party by EPA. As a result, 
EPA is preparing a UAO to be issued to Beazer for the performance of work at the Site. 

Jfyou have any questions regarding this matter, please contact me at (206) 553-0016. 

Sincerely, 

Elizabeth McKenna 
Assistant Regional Counsel 
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DEC-29-2008 FRI 02:48 PM FAX NO. 
~"".,..,.. 

(,&1 
1(1'fO\':I 

UN'TED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

1200 SiXth Avenue 
Seattle, Washington 98101 

. . 

Office'of Regional Counsel 

Mail Stop: ORC-158 
Phone; (206) 553-1037 

. .Fax: (206) 553-0163 

P. 01 

The informAtion contained in this. commlJnlcation is intand~ only for.the use of the addrassae and may be 
confidential, may be attorney-client privileged, may constitute attorney work prOdLlct, and may constitute 
inside information. Unauthorized use, disclosure or copying is striotly prohibited and may be' unlawful. If . 
you have receivad this communication in error, please contact us as soon as, possible at (206) SS3~1037. 

Please Deliver to: Name: . -:;~-z.o..y'\~ Lo...Co.Y-\p~Y\e. 

From:· 

Date: 

Dept: 

F ( Sb3.) 224--- b liS', ax#:._-~ ______ ~~ ___ ~ __ ~~ 

Office of Regional Counsel 
___ ~_~_~_ {phone) 

II 

This facsimile transmission cons'ists of 2. pages, including this cover'sheet. 

REMARKS: 
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October 9,2006 

Mr. Tom Roick 
Oregon Department of Environmental Quality 
2020 SW Fourth Avenue, Suite 400 
Portland, Oregon 97201-4987 

RE: TIME OIL NORTHWEST TERMINAL 
PORTLAND, OREGON 

Dear Mr. Roick: 

..... OCT J 3 2006 116. lANDAU 
~ AsSOCIATES 

On behalf of Time Oil, attached is the July through September, 2006 quarterly report for Time Oil 

Northwest Terminal RIlFS. 

LANDAU ASSOCIATES, INC. 

---+--v"",.:;:._ ~ ~ 
ebeka: Brooks (~ , 

Project Manager 

RB/rgm 
1019106 llEdmdatalprojC:<IS1231100 IlFi10RmlMlQuarterly Rpt_Ltr.doc 

cc: Mr. Mark Chandler, Time Oil Co. 
Ms. Patricia Dost, Schwabe Williamson & Wyatt 

'Mf!~'~~~~!Ri,~:g~~t~~A~~s,~r~!~w. 

ENVIRONMENTAL I GEOTECHNICAL I NATURAL R~OURCES 

1302ndAvenueSovlh • Edmonds. WA 98020 • (425) 778.{)907 • fax (425) 778-64f:fl • www.landaulnc.com 
SEATTlE • SPOKANE • TACOMA· PORTlAND 
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QUARTERLY REPORT TO DEQ 
TDdEOIL-NORTHWESTTERNUNAL 

July through September, 2006 

SUMMARY OF WORK PERFORMED 

• Prepared and submitted the April-June 2006 quarterly report to DEQ. 

Page 100 

• Continued operation of the groundwater interim action in the lower zone at RW-2 at an average flow 
rate of 4.66 gpm. 

• Due to the lack of precipitation and low water table conditions no water was recovered from the east
west trending storm drain line (SDM-I) in the period from July 16, 2006 through the end of the 
quarter. Prior to July 16, a total of 117,400 gallons of water was recovered from SDM -1 at an 
average flowrate of 5.1 gpm. 

• Due to low groundwater elevation conditions, no groundwater was recovered from horizontal 
recovery well (HRW-l) in the period from July through September 2006. 

• A total of approximately 26.50 million gallons of groundwater have been treated and discharged from 
the interim action system, with a total of about 0.67 million gallons treated during this quarter. 

• Continued review of the system operations perfonnance for the groundwater interim action system at 
RW-2 and HRW-l, the groundwater intercept system at 8DM-I, and the onsite wastewater treatment 
plant (WWfP). 

• Collected effluent samples from the WWTP throughout the quarter to evaluate the treatment system 
efficiency. Laboratory analysis of the effluent samples collected indicated that the system was 
operating within the established pencit limitations. 

• Submitted the First Quarter 2006 Groundwater Monitoring and Groundwater Interim Action Status 
Report to DEQ, including results from the third full scale'in situ chemical oxidation (ISCO) event 
conducted in January-February 2006. 

• Prepared the Second Quarter 2006 Groundwater Monitoring and Groundwater Interim Action Status 
Report. 

• Conducted the third quarter 2006 groundwater monitoring event, August 28 through September I, 
2006, and began processing and evaluating the groundwater level measurement data. 

• Continued passive LNAPL recovery in wells LW-21S and LW-27S using passive bailers. LNAPL 
was observed in both wells during the third quarter 2006 (0.04 and 0.10 ft, respectively). LNAPL 
was not observed at wells LW-19S or LW-208 this quarter. Recovered product is temporarily being 
stored in a 55-gallon drum in a designated location at the terminal pending disposal. 

• Submitted the Second Quarter 2006 Self-Monitoring Report (SMR) and the 2006 Discharge 
Monitoring Report (DMR) for WWTP to the City of Portland. 

• Located storm sewer manholes (3) at the terminal and checked for presence of sediment. Each 
manhole contained standing water and is about 20-25 ft below ground surface, so visibility of any 
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sediment was not possible. However, the "softness" observed at the base of the manhole when probed 
indicates that sediment was likely present. ' 

• Received approval from DEQ on the Risk Assessment Work Plan. Began preparation of the data set 
and evaluations for the human health and ecological risk assessments for the tenninal. 

• Submitted electronic version of the Source Control Evaluation Report to DEQ. 

RESULTS COLLECTED 

• Influent/effluent samples from the WWfP for July, August, and September 2006. The analytical 
results from the sampling events indicated that the WWTP was operating within the established 
permit limits. The data results will be presented in the Third Quarter 2006 Groundwater Monitoring 
and Groundwater Interim Action Status Report. 

PROBLEMS ENCOUNTERED AND STEPS TO RESOLVE 

• TestAmerica notified us that errors were made in laboratory extractions for the third quarter 2006 
groundwater samples such that wells LW-6D and LW-I1S required re-sampling and re-analysis for 
semivolatile organic compounds. These wells were re-sampled on September 14,2006. Results are 
pending. 

• One of the shoreline wells (LW-39D) was not sampled during the third quarter 2006 event because 
the well monument was covered with large logs from a logjam along the pier in the river. We will 
attempt to sample this well during the fourth quarter 2006 event in November 2006. 

WORK TO BE PERFORMED NEXT QUARTER 

• Prepare and submit quarterly report to DEQ. 

• Continue implementation of the groundwater interim action in the lower zone at RW-2. Continue to 
operate the groundwater intercept system at the storm drain (SDM-l). Continue groundwater 
treatment and discharge to POTW. Continue review of the system operations perfonnance for the 
groundwater interim action system at RW-2, HRW-I, SDM-l and the onsite wastewater treatment 
system. 

• Continue to monitor the effluent from the WWTP. 

• Submit the Second Quarter 2006 Groundwater Monitoring and Groundwater Interim Action Report 
toDEQ. 

• Prepare the Third Quarter 2006 Groundwater Monitoring and Groundwater Interim Action Report 
and submit to DEQ. 

• Continue passive product recovery in wells in the Main Tank Farm Area, as appropriate. 

• Conduct the fourth quarter 2006 groundwater monitoring event in November 2006. 

10f9106 llEdmdat'lproject,1231100I\WIPIRIRPT. DIlQ QRTL Y STATUS\lul-Sep06 DEQQUARTERLY _RPT.doc Landau Associates 
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• Continue preparation of the risk assessment. 

• Receive comments or approval from DEQ on the Source Control Evaluation Report. 

IOI9IC6 l\EdmdalOlprojed.\2) IIOOIIWlPIRIRPT • DEQ QRTLY STATUS\1ul-Sep06 DEQQUARTERL Y Jll'T.doc Landau Associates 

BZT0104(e)013405 



Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hopp, Anthony 
Thursday, September 29,20057:31 PM 
'Oost, Patty' 
'Charles E. (Pittsburgh) NA McChesney'; 'Mike Tischuk' 
RE: Time Oil & Beazer Fifteenth Joint Status Report 

I understand your position on this, while at the same I respectfully disagree with your 
assumption that Time Oil may be entitled to additional payments pursuant to the cost 
sharing agreement. 

-----Original Message-----
From: Dost, Patty [mailto:PDost@SCHWABE.com] 
Sent: Thu Sep 29 18:23:14 2005 
To: Hopp, Anthony; Flanagan, Brien J.; Hodson, Jerry B.; Rebekah Brooks 
Cc; mchandler@timeoil.com; rgordon@timeoil.com; Suzanne.Lacampagne@MillerNash.com 
Subject: RE: Time Oil & Beazer Fifteenth Joint Status Report 

Tony, we are submitting the joint status report with your revisions. In 
doing so, however, Time Oil specifically reserves all of its rights 
under the Interim Cost Sharing Agreement, including its right to enforce 
the agreement to recover all Shared Costs due from Koppers pursuant to 
the Agreement. 

-----Original Message-----
From: Hopp, Anthony [mailto:Hopp@WILDMANHARROLD.com] 
Sent: Thursday, September 29, 2005 2:51 PM 
To: Flanagan, Brien J.; Hodson, Jerry B.; Rebekah Brooks 
Cc: Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com; 
Suzanne.Lacampagne@MillerNash.com 
Subject: RE: Time Oil & Beazer Fifteenth Joint Status Report 

I sent this revised version to Patti Dost earlier this afternoon. 

-----Original Message-----
From: Flanagan, Brien J. [mailto:BFlanagan@SCHWABE.com] 
Sent: Thursday, September 29, 2005 10:52 AM 
To: Hodson, Jerry B.; Hopp, Anthony; Rebekah Brooks 
Cc: Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 
Subject: Time Oil & Beazer Fifteenth Joint Status Report 

Attached is the Fifteenth Joint Status report for the Time 
matter. The Status Report is due tomorrow (September 30) . 
for the last minute circulation, and I ask that you please 
Please respond with any comments or suggested edits. 

Oil v. Beazer 
I apologize 

review today. 

Also, Jerry and Tony, please confirm that it is okay for me to sign on 
your behalf. Thank you. 

«Fifteenth Joint Status Report.DOC» 

To comply with IRS regulations, we are required to inform you that this 
message, if it contains advice relating to federal taxes, cannot be used 
for the purpose of avoiding penalties that may be imposed under federal 
tax law. Any tax advice that is expressed in this message is limited to 
the tax issues addressed in this message. If advice is required that 
satisfies applicable IRS regulations, for a tax opinion appropriate for 
avoidance of federal tax law penalties, please contact a Schwabe 

1 
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attorney to arrange a suitable engagement for that purpose. 

DISCLAIMER: 
This communication, along with any documents, files or attachments, is 
intended only for the use of the addressee and may contain legally 
privileged and confidential information. If you are not the intended 
recipient, you are hereby notified that any dissemination, distribution 
or copying of any information contained in or attached to this 
communication is strictly prohibited. If you have received this message 
in error, please notify the sender immediately and destroy the original 
communication and its attachments without reading, printing or saving in 
any manner. This communication does not form any contractual obligation 
on behalf of the sender or Wildman, Harrold, Allen & Dixon LLP. Unless 
expressly stated otherwise, any tax advice in this message is not 
intended or written to be used, and cannot be used by a taxpayer, for 
the purpose of avoiding penalties that may be imposed on the taxpayer. 
Please consult your tax attorney regarding the form of tax advice that 
may be relied upon to avoid penalties under the Internal Revenue Code. 

To comply with IRS regulations, we are required to inform you that this message, if it 
contains advice relating to federal taxes, cannot be used for the purpose of avoiding 
penalties that may be imposed under federal tax law. Any tax advice that is expressed in 
this message is limited to the tax issues addressed in this message. If advice is 
required that satisfies applicable IRS regulations, for a tax opinion appropriate for 
avoidance of federal tax law penalties, please contact a Schwabe attorney to arrange a 
suitable engagement for that purpose. 
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Hopp, Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

1584655_1.DOC 
(59 KB) 

Patti, 

Hopp, Anthony 
Thursday, September 29, 2005 3:22 PM 
Patricia M. Dost (pdost@schwabe.com) 
Suzanne.Lacampagne@MillerNash.com; McChesney, Charles E. (Pittsburgh) NA 
Joint status report 

I have revised the proposed joint status report to make it more consistent with the current positions of the parties. It is 
appropriate to refer to past activities as having been conducted by "the parties," but future activities will be conducted by 
Time Oil. We look forward to working with you and your client toward a resolution of this matter and a final allocation. 

1 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email hflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.e. 
Pacwest Center 
121 I SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

FIFTEENTH JOINT STATUS REPORT 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 and May 24, 2004 Orders, the parties submit the 

foHowing joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 
Page I - FIFTEENTH JOINT STATUS REPORT SCHWABE,~~r:;r~WYATT.PC 

PDXl0893601108195/BF/1347224.1 

Pacwest Center 
1211 SWSlhAve.. Su~.1900 

Portland, OR 97204 
503·222·9981 
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migrating to adjacent properties or to the Willamette River. To date, the system has recovered, 

treated, and discharged more than 22 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

TUlle Oil continue§. to conduct quarterly groundwater sampling of wells associated with 
--y-- - --- _.--- --- -- _.- --- .. -.--, -". -- -- ---------- --------- -_.----_.---. - --._---- - .-- .-

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties submitted the final Phase III RI report to DEQ in July 2005. Due to low 

water levels, however, the parties were unable to sample the Port of Portland wells as previously 

planned. TiJl!£...Qilintend~ to sample the Port of Portland wells this winter when the water level .... 

is expected to be higher and will submit a supplement to the Phase III RI report containing the 

results from that sampling event. 

Time Od,continu?.preparation of a work plan for performance of the terminal-wide 

human health and ecological risk assessments. Time Oil.intend~ to submit the risk assessment 

work plan by the end of2005. 

Activities Scheduled 

T~will continue t() operat~ thegroundwaterinteri111 action ~nd toc()nduct 

semiannual groundwater sampling. TimLQiJ,.will complete and subl11 it the risk assesslTIellt \Vork .. 

plan to DEQ. Upon DEQ's approval of the risk assessment work plan, Time Oil will begin 
~.- ----

implementation of the risk assessment. 

T!m~QLLwill sample the Port of Portland weBs and submit a sllPplement to the final. 

Phase III RI report. Time Oil will begin preparation ofa source control evaluation, which wiII -------. - . - - . 

Page 2 - FIFTEENTH JOINT STATUS REPORT 
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SCHWABE. WILLIAMSON & WYATI, P.C. 
Attorneys at Law 
Pacwest Center 

1211 SW 5th Ave., Su~. 1900 
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503-222-9981 
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be submitted to DEQ in 2006. 

Unless the Court directs otherwise, the parties will submit a sixteenth joint status report 

by February 1,2006. 

Dated this 30th day of September, 2005. 

SCHW ABE, WILLIAMSON & WY A IT, P.C. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs, Time Oil Co. 
and Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine, OSB #64025 
Jerry B. Hodson, OSB #87256 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendants 

Page 3 - FIFTEENTH JOINT STATUS REPORT SCHWABE, WILLIAMSON & WYATT. P.C. 
Attorneys at Law 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30th day of September, 2005, I served the foregoing 

FIFTEENTH JOINT STATUS REPORT on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
III SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 

Page I - CERTIFICATE OF SERVICE 
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August 25, 2006 

Via U.S. Mail and E-Mail 

Elizabeth McKenna, Esq. 
U.S. Environmental Protection Agency 
Office of the Regional Counsel 
1200 Sixth Avenue, MIS ORC 158 
Seattle, Washington 9810 1 

Kurt Burkholder, Esq. 
Senior Assistant Attorney General 
Oregon Department of Justice 
1515 SW 5th Avenue, Suite 410 
Portland, OR 97201 

Re: Portland Harbor Superfund Site 

Dear Counsel: 

David Ashton, Esq. 
Assistant General Counsel 
Port of Portland 
121 N.W. Everett 
Portland, OR 97208 

William F. Joyce, Esq. 
Salter Joyce Ziker, PLLC 
1601 Fifth Avenue, Suite 2040 
Seattle, WA 98101 

CONFIDENTIAL 
DRAFT 8/24/06 

The Blue Water Group ("BWG,,)1 provides the following offer regarding the Portland Harbor Superfund 
Site ("Site"). This offer is extended in response to the letters dated April 28, 2006 from the U.S. 
Environmental Protection Agency ("EPA"), May 4 and luly 25, 2006 from the Oregon Department of 
Environmental Quality ("DEQ"), May 3, 2006 from LECG LLC on behalf of the Lower Willamette 
Group ("L WG"), and May 8, 2006 from L WG member the Port of Portland. 

'. 
Since receiving EPA's April 28th letter, the BWG members have undertaken significant efforts to develop 
a good faith response to the request that they participate in the investigation of the Site. The BWG 
members (1) collectively and individually reviewed and assessed available information regarding the Site; 
(2) commenced individual assessments of the assertions against them; and (3) met on numerous occasions 
with EPA, DEQ and the LWG to discuss matters related to the Site and the Agency's letters. Certain 
members of the BWG also have participated in the public comment process for the DEQ's proposed 
consent judgment with the L WG. 

I The BWG is composed of Atlantic Richfield Company (TBD); Beazer East, Inc.; Brix Dearmond, LLC; 
Brix Maritime Towing Co., Inc.; Calbag Metals Co.; CertainTeed Corporation as successor to GS 
Roofing Company; HAl, Inc. dba Christenson Oil; Crawford Street Corporation; Exxon Mobil 
Corporation; FMC Corporation; Front Avenue Corp.; Gould Electronics Inc.; Hendren Tow Boat Co., 
Inc.; Langley-St. Johns LLC; Mar Com Holding LLC; McCall Oil and Chemical Corp.; NL Industries, 
Inc.; Northwest Pipe Company; Schnitzer Investment Corp.; Schnitzer Steel Industries, Inc.; Shaver 
Transportation Co.; Shell Oil Company; and Tube Forgings of America, Inc. 
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In response to the BWG's request for additional time, EPA extended the deadline for completion of good 
faith negotiations to September 27,2006, with the understanding that the BWG will provide a status 
report by August 31,2006. DEQ denied the BWG's request for an extension of the public comment 
period on its proposed consent judgment with the L WG, but agreed to continue its discussions with the 
newly-noticed parties with the goal of achieving a settlement in principle by September 27,2006. 

I. THE LWG'S OFFER 

To place the BWG's offer in context, we provide the following summary of the LWG's opening position 
as outlined during the May 24,2006 settlement meeting. At the BWG's request, the LWG has agreed to 
allow the BWG to disclose the following information to EPA and DEQ to facilitate the settlement 
process. 

During the May 24th meeting, the L WG proposed that the 29 newly-noticed parties2 join as members of 
the L WG and participate in funding future costs related to the Remedial Investigation and Feasibility 
Study ("RIfFS"). The L WG proposed that the newly-noticed parties join the L WG either as voting 
members with "I share" of the LWG's future costs or as non-voting members with a ".75 share" of such 
costs. Voting members also would be required to sign onto the LWG's agreement with EPA 
memorialized in the 2001 Administrative Order on Consent and purported amendments thereto ("AOC"). 
Under these alternatives, the newly-noticed parties, collectively, would bear responsibility for a portion of 
future RIlFS costs that could range from about 43% to about 50% of such future costs, depending on the 
type of membership. The newly-noticed parties also would remain subject to a later internal allocation of 
the LWG's past costs. Based on information to date, the BWG believes that it would have little, if any, 
ability to materially influence L WG decision-making on any matters, including the design and 
implementation of the allocation. 

During the May 24th meeting, the L WG asserted that it will have incurred approximately $43 mi.11ion in 
investigative costs at the Site by the end of 2006. Given the status of the RI, the original cost estimates, 
and discussions to date regarding purported data gaps and work still to be performed, this figure for past 
expenditures seems incredible. As for future RIlFS work, the L WG estimated that it would incur between 
$15 and $20 million in additional funds to complete the RVFS. 

Based on our discussions with EPA and the L WG, we also understand that several hundred and perhaps 
more than a thousand other potentially responsible parties ("PRPs") have been identified, including 
various PRPs with operations upstream of the current RIIFS study area. The L WG indicated, however, 
that it has elected not to notice any of these parties as of this date. EPA likewise indicated that has 
undertaken its own PRP search, which it intends to complete by the end of 2006. 

2 The newly-noticed parties include the BWG members, certain private companies that declined to join 
the BWG, and four federal agencies: the U.S. General Services Administration, the U.S. Maritime 
Administration, the U.S. Maritime Commission, and the U.S. Navy. 
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Given the ever-expanding scale and cost of the RIlFS, the past history ofR! expenditures, the structure of 
the LWG, and the parties' inability to define the scope of future RIlFS work at this time, no member of 
the BWG will agree to join the L WG or sign onto the AOC. Nonetheless, the BWG stands ready to 
contribute to RIJFS costs under the terms proposed herein. 

II. DEQ'S OFFER 

DEQ has proposed that the L WG and 29 newly-noticed parties reimburse DEQ for $1.9 million in 
alleged remedial action costs. DEQ recently agreed to accept $600,000 from the L WG toward those costs 
under terms memorialized in a proposed consent judgment. Certain members of the BWG subsequently 
submitted comments in opposition to that proposed consent judgment and are currently awaiting a 
response from DEQ. DEQ has since requested that the newly-noticed parties execute a consent judgment 
that incorporates the same terms. 

As discussed below, the BWG is willing to contribute toward DEQ's past costs. However, based on 
reasons including the issues raised in the comments submitted in response to DEQ's proposed consent 
judgment with the L WG, no member of the BWG is willing to sign onto a consent judgment such as the 
one executed by the L WG. Nonetheless, the BWG's offer below would provide additional funds for DEQ 
without any constraints on the use or application of such funds. 

III. THE BWG'S OFFER 

A. The Objectives of the BWG's Offer 

In response to EPA's request and the proposals of the LWG and DEQ, the BWG has developed the offer 
set forth below regarding the ongoing RIJFS at the Site. Given the expedited schedule imposed by EPA 
and DEQ, this offer is intended as a cut-to-the-chase proposal to facilitate an expeditious resolution of this 
matter. Specifically, this offer is intended to meet the following objectives identified by EJ:? A, DEQ and 
the LWG. 

First, contrary to its usual practice and applicable guidance, EPA has agreed to join the L WG in pursuing 
the newly-noticed parties even at this intermediate stage due to concerns raised by the L WG regarding the 
level of funds expended to date. Also contrary to its usual practice and applicable guidance, EPA has 
further indicated that it will not consider any offer of work by the newly-noticed parties, but instead will 
consider only offers to help fund the LWG's ongoing RIIFS work. Accordingly, the BWG's offer will 
provide a cash infusion for the LWG's RIfFS work moving forward. 

Second, the BWG understands that neither the L WG nor EPA intends to accept any proposal that would 
divest the L WG of its role in implementing the RIlFS or that otherwise would divide responsibility for 
such work among multiple groups. Therefore, the BWG's offer is not conditioned on the BWG's 
participation in decisions regarding the RIJFS work beyond its right to participate in the public comment 
process. 

Third, the BWG understands that the L WG does not intend to grant any releases for its past RlJFS costs 
or its remedial costs incurred after the RIfFS work is completed. To accommodate the LWG's position, 
the BWG will not require any release for RIfFS costs incurred prior to EPA's April 28, 2006 notice letter 
or for costs incurred after the RlJFS is completed. 
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Fourth, while EPA is under a legal obligation to provide a cash-out opportunity to de minimis parties at 
the earliest reasonable opportunity, the BWG understands that EPA, as a practical matter, may not be 
willing to enter into a judicially-approved, cash-out consent decree with any party at this stage of the 
process. The BWG therefore is willing to memorialize this agreement through other means, including an 
EPA administrative settlement agreement and appropriate agreements with DEQ and the L WG. 

Finally, we understand that DEQ has an interest in obtaining additional funds for its ongoing efforts at the 
Site and on other projects. This offer therefore includes a proposed contribution to DEQ that is free of 
any constraints or earmarking. Under the terms below, DEQ would be free to use or apply these funds for 
any purpose that DEQ deems appropriate. 

By responding to the stated concerns of EPA, DEQ and the LWG, the BWG's offer is intended as a fully
developed settlement proposal that will allow the parties to avoid the expense and delay of litigation while 
providing additional funding for the ongoing RIfFS process. 

B. Overview of the BWG's Offer 

Subject to the covenants, releases and additional assurances set forth below, the BWG will agree to help 
fund the work required to complete the RIfFS for the Site as follows. 

As noted above, the LWG advised the BWG that it will expend between $15 and $20 million in 
additional funds to complete the RIfFS. Based on our discussions with the L WG at the May 24 meeting, 
we understand that these figures are conservative on the high side, and that the actual figure (which they 
hope will be lower) will depend upon future scoping discussions with EPA. Based on available 
information, the BWG believes that this figure far exceeds any reasonable amount that should be required 
to complete the RIfFS work. Nonetheless, the BWG will use this figure of $20 million for purposes of 
this offer only, with the understanding that it incorporates a substantial premium to account for any 
reasonable contingencies and uncertainties. Applying this figure of $20 million, ih~ BWG calculated its 
offer based on the following considerations: 

The L WG has proposed that the 29 newly-noticed parties join the L WG and participate at funding levels 
that collectively range from about 43 % to 50% of future RIIFS costs, depending on the type of the L WG 
membership. The BWG believes that this demand is patently unreasonable, particularly given the stage 
of the proceeding, the LWG's insistence that the settlement not address past RIfFS costs, and the 
hundreds of other PRPs that have been identified but did not receive any notice from EPA or demands 
from DEQ or the LWG. Nonetheless, in the interest of achieving a resolution, the BWG is prepared to 
base its offer on the assumption that the non-LWG PRPs should contribute up to 25% of the future RIlFS 
costs. Moreover, for purposes of this offer only, the BWG is prepared to assume that those costs will 
total $20 million. Based on these assumptions, the non-L WG PRPs collectively would be responsible for 
$5 million of the remaining RIfFS costs. 

As you know, however, the non-LWG PRPs are not limited to the members of the BWG. The $5 million 
contribution therefore must be allocated further. Several federal agencies have maintained significant 
operations at the Site that have contributed to the any conditions at issue. Such agencies include, among 
others, the u.S. General Services Administration, U.S. Maritime Administration, U.S. Maritime 
Commission and U.S. Navy. These agencies have received notice of their potential liability from EPA 
and demands from the L WG, but have declined to participate. These federal agencies must bear a 
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substantial portion of the non-L WG RIIFS costs. In fact, in requesting that all newly-noticed parties join 
the L WG to participate in funding future RIJFS costs, the L WG already has proposed that these federal 
agencies contribute to the portion of costs that the L WG is seeking under its proposal. 

State agencies also must bear a substantial portion ofliability for any remaining non-L WG RIfFS costs. 
Such state agencies include, among others, the Oregon Department of State Lands ("DSL"), which owns a 
significant portion of the total area encompassed within the Site, including certain parcels leased for 
various types of industrial operations. 

In addition, several other non-governmental entities received notice letters from EPA but have yet to offer 
any funds for the RIlFS, either through the BWG or otherwise. A share of the non-LWG RIIFS costs 
should be borne by these non-participating entities. 

Finally, and as noted above, it is our understanding that EPA and the L WG have identified hundreds and 
perhaps more than a thousand other PRPs who also must bear some responsibility for the remaining non
L WG RIlFS costs. Indeed, both the EPA and the L WG have acknowledged that they are actively 
pursuing respective PRP searches, with expected completion dates as early as the end of 2006. Given the 
size and nature of the Site, a substantial portion of any liability for RIlFS costs must be attributed to these 
additional PRPs. 

Given these considerations and the various other categories ofPRPs who bear responsibility for the non
L WG share of future costs, the BWG offers to pay $2 million for future RIlFS costs, subject to the terms 
and conditions set forth below. EPA and the L WG would be free to pursue the other PRPs, including the 
newly-noticed parties that declined to join the BWG, the federal agencies, State entities and the other 
PRPs identified to date to obtain additional contributions for the remaining costs of the RIlFS. 

In addition, DEQ has proposed that the 29 newly-noticed parties reimburs~.DEQ its alleged unreimbursed 
remedial action costs of $1.9 million. The BWG understands that DEQ recently acknowledged that it can 
document $800,000 in costs. DEQ since settled with the L WG for $600,000, and thus is looking for an 
additional $200,000 from other PRPs. Consistent with the BWG's offer to pay 10% of the remaining $20 
million in RIlFS costs, the BWG will pay DEQ a sum equal to 10% ofDEQ's $800,000 demand or 
$80,000. This payment shall be made free of any constraints or earmarking, and may be used or applied 
for any purpose as DEQ deems appropriate. 

In exchange for the BWG's total payments of $2,080,000, EPA, DEQ and the L WG would provide the 
covenants, releases and additional assurances set forth below. For example, all parties would agree that 
the BWG's payments under this agreement fully satisty and discharge any liability the BWG may have 
for any costs incurred in connection with the Site from the date of EPA's April 28, 2006 notice letter 
through EPA's final approval ofthe RIfFS. All parties also would agree not to pursue any claims, 
litigation or enforcement proceedings against each other under the terms set forth below until after EPA 
approves the Record of Decision ("ROD"). In addition, all parties would agree that the BWG's payments 
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fully satisfy their obligations for future RIlFS costs. Accordingly, the BWG will not be allocated any 
additional liability for future RIlFS costs in any allocation that may be performed in connection with the 
Site, nor will the BWG be entitled to any reimbursement from EPA, DEQ or the L WG whether or not 
their payments under this agreement are later deemed to exceed their fair share of such costs except as 
expressly provided below.3 This concession is significant for many BWG members who believe that their 
payments under this agreement exceed their fair share, if any, of all past and future costs at the Site. The 
purpose of these provisions is to ensure that the parties with more control over the RIfFS process assume 
the potential risks and benefits of future efficiencies and inefficiencies. Nonetheless, for purposes of this 
offer, the BWG is willing to agree to the LWG's demand that the BWG not be released for RIfFS costs 
incurred before April 28, 2006. Accordingly, the L WG would retain whatever rights it may have under 
applicable law to seek to reallocate those past RIlFS costs. 

Subject to discussions among the parties, the agreements could be memorialized in a non-judicial 
administrative settlement with EPA, a covenant/standstill agreement with DEQ, and a settlement 
agreement with the L WG. 

C. The Proposed Terms of the BWG's Offer 

1. Introduction 

The parties to the agreement or agreements that memorialize the terms set forth below ("Agreement") are 
EPA, DEQ, the LWG and its members, and the BWG and its members (collectively, "Parties"). 

2. Payments for Future RIIFS Costs 

The BWG shall make payments totaling $2,000,000 toward costs incurred in completing the RIlFS for the 
Site as follows. 

• $670,000 to be paid within sixty days after the final issuance, approval and/or entry of all 
agreements memorializing this settlement ("Date of Settlement"); 

• $670,000 to be paid within one year after the Date of Settlement; and 

• $660,000 to be paid within two years after the Date of Settlement. 

Each of these payments shall be made by check payable to EPA. EPA shall establish a site specific 
account for the Site ("Account") and shall deposit all such funds into the Account. Such funds shall be 

3 A number ofBWG members consider themselves candidates for special consideration under EPA's 
"ability to pay" settlement program. Neither EPA nor the LWG, however, has expressed a willingness to 
consider "ability to pay" settlements at this time. To the extent that such members of the BWG contribute 
to this proposed settlement, their contributions must be considered in future "ability to pay" settlements. 
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designated for use as authorized and approved by EPA in funding and/or reimbursing response and 
oversight costs incurred, and to be incurred, after April 28, 2006 in the performance of the RIlFS for the 
Site.4 

3. Payment for DEO's Costs 

Within sixty days of the Date of Settlement, the BWG shall pay $80,000 to DEQ as reimbursement of 
DEQ's past remedial action costs. This payment shall be made by check payable to DEQ. 

4. Covenant Not to Sue and Standstill by EPA 

The Parties agree that this Agreement resolves any alleged liability of the BWG and each of its members 
for any and all costs related to the Site that EPA incurs or has incurred during the period from April 28, 
2006 to the date on which EPA grants final approval of the RIfFS (including, without limitation, all such 
response, remedial action and oversight costs). EPA covenants that it wiIl not, at any time, pursue any 
claims, causes of action, judgments, suits, orders, enforcement proceedings, penalties or judicial or 
administrative actions of any kind against the BWG or any its members for the recovery of any costs 
incurred or to be incurred by EPA in connection with the Site during the period from April 28, 2006 to 
the date on which EPA grants final approval of the RIlFS. 

In addition, EPA covenants that, during the period from the date of execution of the Agreement through 
the date on which EPA grants final approval of the ROD for the Site ("Standstill Period"), EPA will not 
pursue any claims, causes of action, judgments, suits, orders, enforcement proceedings, penalties or 
judicial or administrative actions of any kind against the BWG or any of its members based on any 
alleged lack of participation in the investigation or remediation of the Site. 

5. Covenant Not to Sue and Standstill by DEO 

The Parties agree that this Agreement resolves any alleged liability of the BWG and each of its members 
for any and all costs related to the Site that DEQ incurred through December 31, 2000 (including, without 
limitation, all such response, remedial action and oversight costs). DEQ covenants that it will not, at any 
time, pursue any claims, causes of action, judgments, suits, orders, enforcement proceedings, penalties or 
judicial or administrative actions of any kind against the BWG or any its members for the recovery of any 
costs incurred by DEQ in connection with the Site on or before December 31,2000. 

In addition, DEQ covenants that, during the Standstill Period, DEQ wiIl not pursue any claims, causes of 
action, judgments, suits, orders, enforcement proceedings, penalties or judicial or administrative actions 
of any kind against the BWG or any of its members based on any alleged lack of participation in the 
investigation or remediation of the Site. 

4 The BWG also will consider other methods of payment as may be authorized and approved by EPA. 
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The Parties agree that this Agreement resolves any alleged liability of the BWG and each of its members 
for any and all costs related to the Site that the LWG and each of its members incur or have incurred 
during the period from April 28, 2006 to the date on which EPA grants final approval of the RIfFS 
(including, without limitation, all such response, remedial action and oversight costs). Except as 
expressly provided herein, the L WG and each of its members hereby release, remise and forever 
discharge the BWG and each of its members from any and all claims, causes of action, judgments, suits, 
debts and demands, whether known or unknown, whether present or future, whether fixed, contingent or 
inchoate, whether in law or in equity, whether arising in contract, in tort, or under federal, state or local 
statute, ordinance or regulation based on any costs related to the Site that the L WG or its members incur 
or have incurred during the period from April 28, 2006 to the date on which EPA grants final approval of 
the RIfFS. 

Except as expressly provided herein, the L WG and each of its members agree that, during the Standstill 
Period, they will not pursue any claims, causes of action, judgments or judicial actions of any kind against 
the BWG or any its members seeking the performance of work or reimbursement of any costs incurred in 
connection with the Site.s 

7. Release and Standstill by the BWG 

Except as expressly provided herein, the BWG and each of its members hereby release, remise and 
forever discharge the L WG and each of its members from any and all claims, causes of action, judgments, 
suits, debts and demands, whether known or unknown, whether present or future, whether fixed, 
contingent or inchoate, whether in law or in equity, whether arising in contract, in tort, or under federal, 
state or local statute, ordinance or regulation seeking reimbursement of any payments made by the BWG 
or any of its members under this Agreement. 

Except as expressly provided herein, the BWG and each of its members agree that, during the Standstill 
Period, they will not pursue any claims, causes of action, judgments or judicial actions of any kind against 
the L WG or any of its members seeking the performance of work or reimbursement of any costs incurred 
in connection with the Site. 

8. Contribution 

This Agreement constitutes an "administrative settlement" within the meaning of 42 U.S.C. § 9613(f)(2), 
42 U.S.c. § 9613(f)(3)(B), ORS 465.325(6)(b) and ORS 465.325(6)(c)(B). Contingent upon continued 

S The release and standstill provisions in this offer however, shall not affect any claims, causes of action, 
judgments, suits, debts or demands that are currently the subject of, or that arise out of, any action 
between any members of the BWG and any members of the LWG that is currently pending before any 
court as of date of execution of this Agreement. 

LAl40359772.1 

BZT0104(e)013420 



August 25,2006 
Page 9 

CONFIDENTIAL DRAFT 

compliance with this Agreement, the BWG and each of its members shall have, as of the Date of 
Settlement, contribution protection from and against any and all claims by any Party or third party for any 
costs related to the Site that any Party or third party incurs or has incurred during the period from April 
28,2006 to the date on which EPA grants final approval of the RVFS (including, without limitation, all 
such response, remedial action and oversight costs). 

9. Allocation 

The Parties agree that the BWG's payments under this Agreement constitute full and complete 
satisfaction of any alleged liability or responsibility by the BWG and each of its members for any and all 
costs related to the Site that are incurred or have been incurred by EPA the L WG, or the L WG's members 
during the period from April 28, 2006 to the date on which EPA grants final approval of the RVFS and for 
any and all costs related to the Site that DEQ incurred on or before December 31, 2000 (including, 
without limitation, all such response, remedial action and oversight costs). The Parties agree that the 
BWG and its members shall not be allocated any additional liability or responsibility for such costs in any 
future allocation that may be performed in connection with the Site, nor shall the BWG or its members be 
entitled to any reimbursement, credit or offset from EPA, DEQ or the L WG if any payments made under 
this agreement are later deemed to exceed their fair share of such costs except as such costs or payments 
may be relevant to a de minimis party's obligations or in consideration of a party's "ability to pay." 

The Parties agree that the BWG and each of its members shall be allowed to participate in the 
development and selection of the methods and processes to be used in any non-judicial allocation of costs 
that may be performed in connection with the Site, and to participate fully in all stages of the allocation 
process. 

10. Effect of Settlement 
.. 

No provision of this Agreement shall be construed as an admission of any liability, responsibility or 
alleged violation of any law or regulation by any Party in connection to the Site. Except as expressly 
provided herein, no provision of this Agreement shall have any bearing on any allocation of costs or 
liability in connection with the Site. 

* * * * * * * 

The BWG looks forward to speaking with EPA, DEQ and the LWG regarding the BWG's offer. A 
meeting between the BWG and LWG is scheduled for August 29,2006. A meeting between the BWG 
and DEQ is scheduled for August 30, 2006. We also hope to schedule a meeting with EPA as soon as 
possible to finalize the terms of the BWG's participation in the RIfFS process. 

Sincerely, 

Suzanne C. Lacampagne 
On behalf of the Blue Water Group 
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A T TOR N E V S A T 

Suzanne C. Lacampagne 
suzallm:.lacampagnc@millcrnash.com 
(503) 205-2448 dirrCIIJllc 

VIA ELECTRONIC MAIL 
AND HAND-DELIVERY 

Mr. lim Anderson 
Portland Harbor Project Manager 

i.. A W 

August 1, 2006 

Oregon DepaJtment of Environmental Quality 
2020 S.W. Fourth Avenue, Suite 400 
Portland, Oregon 97201 

Miller Nash LLP 

www.millernash.com 
3400 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland. OR 97204-3699 
(503) 224-5858 
(503) 224-0155 fax 

4400 Two UnlOfl Square 

601 Union Street 

Seattle. WA 98101·2352 

(206) 622·8484 

(206) 622-7485 fax 

500 E. Broadway. Suite 400 

Post Office Box 694 

Vancouver. WA 98666-0694 

(360) 699-4771 

(360) 694-6413 fax 

Subject: Comments on Proposed Consent Judgment Between Oregon 
Department of Environmental Quality and Lower Willamette Group 

Dear Mr. Anderson: 

Enclosed please find the comments of Beazer East, Inc. objecting to the proposed 
consent judgment between the Oregon Department of Environmental Quality and the Lower 
Willamette Group. Please do not hesitate to contact me if you have questions concerning these 
comments. 

cc via electronic mail: 

Very truly yours, 

/ I 
\ '1''' /_~'. 

Suzanne C. Lacampagne 

Mr. Chip McChesney 
Mr. Kurt Burkholder 
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COMMENTS OF BEAZER EAST, INC. 
ON OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY'S 

PROPOSED STATE CONSENT JUDGMENT 
WITH THE "LOWER WILLAMETTE GROUP" 

REGARDING THE PORTLAND HARBOR SUPERFUND SITE 

I. INTRODUCTION 

On July 1,2006, the Oregon Department of Environmental Quality (ItDEQ") announced the 
availability of the Proposed Consent Judgment denominated as "State a/Oregon, ex reI. 
Stephanie Hallock, Director, Department of Environmental Quality v. Arkema Inc., et al." (the 
"Proposed Consent Judgment"). In (he same notice, DEQ requested that the public submit 
comments in response to the Proposed Consent Judgment. These comments are submitted on 
behalf of Beazer East, Inc. (ItBeazerlt). 

Beazer, along with other recently noticed parties, is a member of a group known as the Blue 
Water Group (ItBWG") that was recently formed. The members of the BWG all received 
"noticelt letters dated May 4, 2006, from DEQ regarding their Itpotentialliability for remedial 
action costs incurred by DEQ in connection with hazardous substance contamination of the 
Portland Harbor in Portland, Oregon ... " The members of the BWG also received "noticelt and 
"demand" letters from the U.S. Environmental Protection Agency ("EPA"), the Lower 
Willamette Group ("LWG") and the Port of Portland. The BWG was formed to facilitate 
coordinated discussions with DEQ, EPA, and the LWG regarding matters pertinent to the 
Portland Harbor Superfund Site (the "Harbor" or "Sitelt ). 

While Beazer supports fair settlements with DEQ to recover DEQ past costs related to the Site, 
Beazer believes that the consent judgment as drafted purports to grant ambiguous, overbroad, 
and possibly unlawful rights to the L WG, and goes beyond DEQ's statutory authority. 

Beazer, in its individual capacity, and as a member of the BWG, submits the following 
comments objecting to the Proposed Consent Judgment and requests that the Proposed Consent 
Judgment be withdrawn by DEQ. 

II. DISCUSSION 

The Proposed Consent Judgment is not in the public interest. In fact, it is not even in the State of 
Oregon's interest. It lacks an administrative record supporting its terms and DEQ's reasons for 
entering into it at this time. It is substantively and procedurally unfair. It fails to meet the 
statutory criteria for state consent judgments and is beyond DEQ's statutory authority. It is 
arbitrary and capricious. For these and numerous other factual and legal reasons, as detailed 
herein, the Proposed Consent Judgment and the process adopted for its implementation must be 
rejected. 

The B WG members have raised many of these issues informally with DEQ and L WG and have 
asked for a reasonable extension 0 f time to try to resolve these issues. Contrary to its usual 
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practice, DEQ has steadfastly refused to extend the comment period on the Proposed Consent 
Judgment, which is the statutory minimum of 30 days, with no valid explanation. The intent, 
purpose, and expedited timing of the consent judgment remain mysteries that have not been 
explained in any public record or document. Moreover, DEQ proposes to concede extremely 
valuable legal rights to the L WG, and to forego collection of the majority of its past costs from 
the LWG, in exchange for a relatively small payment by LWG members (less than $50,000 per 
L WG member, based on a per capita division of the proposed settlement), leaving substantial 
sums to be claimed by DEQ from other potentially responsible parties ("PRPs") who bear few, if 
any, of the connections to the Harbor held by the LWG members. The proposed settlement with 
L WG is remarkable in the generosity of what is offered to L WG, in what little is offered in 
retum to the State of Oregon, in the inequities imposed on other parties, and in the extent to 
which procedural and substantive hurdles appear to have been naively evaded, or altogether 
ignored. 

At a minimum, DEQ must provide more informed and complete explanations, a full 
administrative record, and a reasonable extension of the comment period for the Proposed 
Consent Judgment to allow the BWG members, other interested parties, and the public to be able 
to adequately participate in what is supposed to be a public process of review and comment on 
the Proposed Consent Judgment. The simplest solution for DEQ here is to revise the Proposed 
Consent Judgment to comply with applicable law, reissue an adequate public notice, disclose the 
complete administrative record, and allow sufficient time for public comment. BWG members 
also request that DEQ allot sufficient time for BWG members to work with DEQ on the terms of 
any proposed settlement with LWG. 

BWG members previously provided public testimony at DEQ's July 18, 2006 public meeting on 
the Proposed Consent Judgment. Those comments are incorporated herein by reference. 

For the reasons set forth below, DEQ should withdraw the Proposed Consent Judgment. Should 
DEQ fail or refuse to do so, the members of the BWG will move the court to reject its entry due 
to the fundamental substantive and procedural flaws inherent in the Proposed Consent Judgment. 

A. DEQ Has Failed to Identify or Make Publicly Available an Administrative Record 
Supporting The Proposed Consent Judgment. 

1. There is No Administrative Record to Support the Proposed Consent Judgment. 

DEQ has failed to identify any administrative record supporting the basis for and terms of the 
Proposed Consent Judgment. There is nothing for the public to review to determine whether 
DEQ has concluded that the settlement that is in the public interest. The public notice merely 
references the Proposed Consent Judgment, and no record was identified in response to questions 
asked by BWG members' representatives at the July 18,2006 DEQ public meeting on the 
Proposed Consent Judgment. DEQ has failed even to disclose the substance of the complaint it 
will file against LWG members in conjunction with its lodging of the Proposed Consent 
Judgment. 
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DEQ's failure to identify an administrative record and to make that record available to the public 
and interested parties for review prior to the public meeting and the close of public comment 
period is not merely a technical defect. Rather, the administrative record is a critical component 
of the regulatory process that provides the basis for any subsequent judicial review. 
Under Oregon law, DEQ is authorized to enter into a consent judgment with a PRP only when it 
is "in the public interest, as determined by the director." ORS 465.325(1). Such a consent 
judgment must work "to expedite effective removal or remedial actions and minimize litigation." 
!d. Because DEQ has issued the Proposed Consent Judgment for public comment, DEQ must 
believe that it has met its statutory obligations and must have concluded that the Proposed 
Consent Judgment is in the public interest, expedites effective removal or remediation, and 
minimizes litigation. However, DEQ has apparently reached such conclusions without the 
benefit of any administrative record. Because the public notice seeking public comment 
identifies only the Proposed Consent Judgment as available for public review, DEQ apparently 
contends that it relied on nothing beyond the four comers of the Proposed Consent Judgment in 
concluding that it should settle with the L WG under the proposed terms contained therein.] 
Nonetheless, the Proposed Consent Judgment does not contain sufficient information for DEQ, 
the public, or any reviewing court to conclude that the Proposed Consent Judgment is in the 
public interest, will expedite remedial actions, or will minimize litigation. The record is 
woefully insufficient even to allow the public or interested parties, including BWG members, to 
make meaningful and informed comments. 

Under Oregon law, when DEQ chooses to memorialize a settlement in a Proposed Consent 
Judgment, it first must comply with various substantive and procedural requirements. For 
example, where (as here) DEQ purports to confer a covenant not to sue on the settling parties, it 
must first obtain a commitment from the settling parties to perform a "removal/remediation 
action." ORS 465.325(7)(a)(D). If the settling parties have not committed to perform such 
work, DEQ has no authority to grant any such covenant not to sue. Id. Moreover, where DEQ 
elects to enter into a "removal/remediation action" settlement that includes such a covenant, it is 
required to compile an administrative record that forms the basis for its decision. OAR 340-122-
0110. Under the controlling regulations, DEQ's administrative record must include each of the 
following types of documents: 

(a) Factual information, data, and analyses that fonn a basis for the Director's action; 

(b) The Preliminary Assessment and Remedial Investigational and Feasibility Study, as 
applicable; 

(c) Orders, consent decrees, settlement agreements, work plans, and other decision 
documents; 

Despite this inferred contention, it is clear that DEQ relied on more than just the Proposed Consent 
Judgment in making its conclusion. Even the Proposed Consent Judgment references other administrative 
documents and materials that have not been disclosed in a public administrative record. And DEQ clearly had 
negotiations with LWG members in which information was exchanged, reviewed, and assessed by DEQ. IfDEQ 
has withheld such information from the administrative record, then important due process rights held by the public, 
other PRPs, and the BWG members under Oregon law may have be implicated and/or violated, again compelling 
withdrawal of the Proposed Consent Judgment. 

3 PDXDOCS: ]514977.3 

BZT0104(e)013425 



(d) Guidance documents and technical literature that form a basis for the Director's 
action; and 

(e) Public comments and other information received by the Department prior to the 
Director's action, and Department responses to significant comments. 

OAR § 340-122-0110(1). 

The critical significance of the administrative record has been explained in numerous federal 
court decisions.2 Federal courts have noted that CERCLA settlements, such as that proposed by 
DEQ here, cannot simply be "rubberstamped" by the court, but must be evaluated based on the 
record to determine whether they are procedurally fair, substantively fair, reasonable, and 
consistent with the goals ofCERCLA. See u.s. v. Union £lee. Co., 863 F. Supp. 1001, 1005 
(E.D. Mo. 1994); see also U.S. v. Cannons Engineering Corp., 899 F2d 79, 84-86 (1 st Cir. 1990); 
U.s. v. Town o..fMoreau, 751 F. Supp. 1044, 1051-1052 (N.D.N.Y. 1990) (court refused to grant 
approval of consent decree where it found the administrative record was incomplete). The 
settling government agency bears the burden of producing evidence sufficient to demonstrate 
that each of these criteria is met. See Gautreux v. Pierce, 690 F2d 616 (7th Cir. 1982). The 
administrative record provides the basis for this demonstration. U.s. v. Akzo Coatings of 
America, Inc., 949 F2d 1409,1424-1426 (6th Cir. 1991) Uudicial review ofa consent decree is on 
the administrative record). No matter how well-intentioned a settlement, it cannot stand, and 
must be struck down or rejected, unless it is supported by an administrative record sufficient to 
prove that each of the foregoing criteria are met for each aspect of the proposed settlement. See 
U.s. v. Montrose Chemical Corp. of Cal. , 50 F3d 741, 747 (9th Cir. 1995) (reversing the trial 
court's approval of consent decree because the trial court turned a "blind eye to an empty record 
on a critical aspect of settlement evaluation"). 

Moreover, the administrative record is not an advocacy piece to be compiled after the fact to 
justify an agency's actions. Rather, the administrative record must guide the agency's own 
detennination that the settlement is procedurally fair, substantively fair, reasonable, and 
consistent with the goals ofCERCLA and, in this case, the State's hazardous waste statute. See 
Union Elec. Co., 863 F. Supp. at 1005; see also Cannons Engineering, 899 F2d at 84-86; Town 
of Moreau, 751 F. Supp. at 1051-1052. The administrative record also provides a basis for the 
public and interested parties to conduct their own assessment as necessary to exercise their right 
to provide meaningful comments. Thus, the administrative record supporting DEQ's decision to 
enter into the Proposed Consent Judgment must be available prior to the public comment period, 
not after. 

Here, it is appropriate to look to such federal authority because the Proposed Consent Judgment purports to 
be based on the federal Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.c. * 9601, et seq. ("CERCLA") as well as Oregon's hazardous waste statute, which is patterned after CERCLA. See 
Badger v. Paulson Inv. Co., 311 Or. 14, 803 P2d 1178, 1182 (1991) ("in situations involving Oregon laws in large 
measure drawn from a federal counterpart, it is appropriate to look for guidance to federal court decisions 
interpreting similar federal laws"); see also Catellus Development Corp. v. L.D. McFarland Co., 910 F.Supp. 1509, 
1516 (D. Or. 1995)(federal CERCLA decisions can be considered in applying Oregon's hazardous waste cleanup 
statute ). 
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Here, the administrative record is not merely deficient, it does not exist. As noted above, DEQ 
failed to identify, reference, or describe any administrative record in its public notice or in 
response to direct questions at the July 18, 2006 public meeting.3 In the absence of a sufficient 
administrative record, DEQ has violated its statutory and regulatory duty (see ORS 
465.325(7)(a)(D); OAR 340-122-0110), and the Proposed Consent Judgment must be withdrawn 
by DEQ or rejected for entry by the court. See Montrose Chemical, 50 F3d at 747. DEQ also 
has deprived the BWG members and the public at large an opportunity to review and assess the 
infonnation considered by DEQ in arriving at this remarkable settlement. 

The absence of an administrative record is particularly egregious here given the unusual 
provisions and expansive scope of this Proposed Consent Judgment. As discussed below, this 
Proposed Consent Judgment is extremely unusual in that it purports to incorporate by reference 
the LWG's existing obligations under its separate agreements with EPA (including an 
Administrative Order on Consent ("AOC")) apparently for the purpose of conferring contribution 
protection and other benefits far beyond the matters actually addressed in this Proposed Consent 
Judgment. DEQ has failed to offer an administrative record or any explanation whatsoever to 
support these remarkable benefits. 

The implications ofDEQ's failure to provide an administrative record are real. As discussed in 
greater detail below, there is no indication that DEQ has assessed the relative liability of the 
L WG and others to support the broad covenants not to sue and the generous contribution 
protections conferred. Even with respect to its own costs, DEQ has offered no rationale to 
support the assertion that $600,000 represents the LWG's fair and reasonable share ofDEQ's 
$1. 9 million in alleged past response costs that remain unpaid. There is no indication that DEQ 
has even attempted to estimate the totality of past and future costs, as is required to confer 
covenants not to sue and contribution protection prospectively. Lacking an administrative record 
that includes these and other components, DEQ's decision to settle and confer these remarkable 
benefits on the L WG is arbitrary and capricious, and the Proposed Consent Judgment cannot be 
approved. See Montrose Chemical, 50 F3d at 747. 

In the alternati ve, if (contrary to all indications) D EQ has based its settlement on an actual and 
existing administrative record as required by law, the members of the BWG reiterate the multiple 
requests made at the July 18, 2006 public meeting that they be given access to this record so they 
can meaningfully evaluate and comment on the settlement for fairness, reasonableness, and 
consistency with the goals ofCERCLA and state law. Given DEQ's unexplained delay in 
providing access to the record, the members of the BWG again request an extension of the public 
comment period to ensure sufficient time to review and assess any such materials, if and when 
they are provided. 

2. There is No Administrative Record to Support a Finding that DEQ's Entry into 
this Proposed Consent Judgment is in the Public Interest. 

3 While the L WG has made certain documents from its files available for review to BWG members, such files are 
hardly a substitute for the administrative record DEQ was required by law to prepare and produce, and which would 
explain the basis for its detenninations and conclusions. 
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There is no information about how DEQ performed its mandated analyses. Without an 
administrative record, the public, the BWG, and any reviewing court have no information on 
how the agency considered, weighed, or applied whatever factors and facts (if any) the agency 
did identify. Without this information, the record remains wholly inadequate to support DEQ's 
determination that the Proposed Consent Judgment is in the public interest, will speed 
remediation at the Harbor, and will minimize litigation. Significant questions remain 
unanswered, making the Proposed Consent Judgment unacceptable, and requiring its rejection. 

First, there is no indication of what factors DEQ considered in making the public interest 
determination. For example, did DEQ look simply to recover some of its costs, or did it examine 
what effect this settlement might have on the Harbor cleanup? Did DEQ look at alternatives to 
the Proposed Consent Judgment? Did DEQ assess how this settlement might affect the liability 
of the State and its sister agencies? Did DEQ consider the effect the Proposed Consent Judgment 
might have on other identified or unidentified PRPs not party to the Consent Judgment? In order 
to determine whether DEQ has met its statutory obligation, DEQ must provide information on 
how these factors were employed in its analysis of the public interest. 

Second, DEQ has failed to disclose the facts DEQ considered in assessing the Proposed Consent 
Judgment. DEQ has not provided any information on the relative liability of the settling 
defendants. Nor has DEQ offered any information on what it believes is the extent of 
contamination in the Harbor. DEQ has not disclosed any data related to total remedial 
investigation and feasibility study ("RVFS") costs, or incurred and estimated Harbor cleanup 
costs. Similarly, DEQ has not provided any information on what portion of Harbor removal and 
remedial costs it believes are attributable to defunct or non-viable PRPs (the so-called "orphan 
shares" at the Harbor). DEQ has disclosed no information about the identity of other PRPs that 
might exist at the Site, or what those other PRPs' relative liabilities might be. 

3. It is Unclear Just What the State Gets Out of this Deal. 

The absence of a record also makes it difficult to ascertain what the State will receive from 
LWG, and how the State believes that this unknown benefit is proper compensation for what it 
and the public will give to L WG. When a party enters a settlement, it generally does so to 
protect itself from claims, and to secure some benefits. In this settlement, however, the State 
appears to offer L WG very significant protections and benefits, while retaining nothing it would 
not otherwise receive. There is nothing in the record that might demonstrate what DEQ believes 
it will receive from this settlement agreement. 

First, LWG is to pay $600,000 ofDEQ's unrecovered past oversight costs. This represents less 
than one third ofDEQ's claimed costs. There is no record of how DEQ arrived at the decision 
that $600,000 was an adequate settlement. DEQ claims that it has $1.9 million in unrecovered 
costs; if so, DEQ must provide a record that resolves many unanswered questions. For example, 
how did DEQ arrive at the $600,000 figure? Does DEQ believe that LWG members are 
responsible for less than one-third of the contamination at the Harbor? If so, such a determination 
would be incredible in light of the indications, based on available information, that the LWG 
represents some of the largest and most significant Harbor PRPs. Is DEQ concerned that if it 
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does not enter this Proposed Consent Judgment it will not recover the $600,000? How did DEQ, 
or would DEQ, make such a determination? Would the State be barred from seeking these costs 
for any reason? Does DEQ have any information that would suggest it could not recover more 
of its past costs from L WG? Why did DEQ compromise so much of its past costs claim for the 
benefit ofLWG members? 

The proposed settlement also suggests that the LWG will fund and perform the RIIFS work in 
the Harbor. At the public hearing on July 18, DEQ said that it considers the RIIFS agreement 
component of the Proposed Consent Judgment to be consideration for the legal protections it has 
agreed to provide to LWG. As discussed further below, this assertion does not make sense. 
Either DEQ failed to analyze this component of the settlement, or DEQ's analysis is in error: 
L WG is already obligated to fund and perform the RIIFS work under its AOC with EPA. Thus, 
the State does not receive any new benefit from this redundant L WG obligation, and the State 
should not be offering important legal protections in return for rights only the federal 
government can enforce. As there is nothing in the record to suggest that DEQ analyzed this 
dynamic, the RIIFS component of the Proposed Consent Judgment remains illusory 
consideration. 

While receiving less than one-third of its unrecovered costs, and gaining no new RIIFS work 
commitment, DEQ appears to give LWG some significant leverage against DEQ's sister 
agencies, including the Division of State Land ("DSL") and the Oregon Department of 
Transportation ("ODOT"), which may be PRPs at the Site. For example, under the Proposed 
Consent Judgment, the State releases the L WG from all liability related to the State's past and 
interim response costs as well as all response costs related to future RIIFS work. In return, L WG 
is not giving the State a release of any claim that the L WG may have against the State except for 
claims related to the remediation fund. This raises the specter that DEQ failed to consider the 
impact the Proposed Consent Judgment will have on other State agencies, and, thus, the State 
and public as a whole. At a minimum, DEQ must address a host of inquiries that naturally flow 
from the proposed settlement scheme. For example, did DEQ analyze the value and cost of 
potential future claims the LWG might have against these agencies? IfDEQ has considered the 
effect on other agencies, what did it find? Have other state agencies been noticed concerning the 
proposed settlement with LWG, and have they been given an opportunity to comment on the 
Proposed Consent Judgment? What is the relative liability ofDSL and ODOT? Did DEQ 
compare the benefit it will receive to the added risk the Proposed Consent Judgment will create 
for the State? How did it decide that this was a reasonable balance? And, how could DEQ find 
this balance to be in the public interest? 

In sum, the State appears to have given away significant legal protections in return for little, if 
any, value. Without an adequate administrative record, and without any explanation from DEQ, 
there is no means by which the BWG, other PRPs, the pUblic, or any reviewing court can 
detennine whether the Proposed Consent Decree satisfies the statutory prerequisites for approval 
under Oregon law. 

B. The Proposed Consent Judgment Violates Federal Law. 
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As it has been crafted, the Proposed Consent Judgment also runs afoul of important provisions of 
federal law, and could entangle DEQ and any state court that must review or approve the 
Proposed Consent Judgment into disputes that invoke questions offederaIism andjiIrisdiction. 
These federal law concerns stem from two critical elements of the Proposed Consent Decree: 
(a) its attempt to incorporate the terms and obligations of a federal administrative order and make 
those terms and conditions enforceable in state court; and (b) its attempt to settle federal 
CERCLA claims in a state court forum. 

The Proposed Consent Judgment purports to resolve not only DEQ's alleged claim for 
unreimbursed response costs against the LWG, but also DEQ's alleged claim for RIIFS work at 
the Harbor. In order to settle this alleged claim for RIfFS work, DEQ incorporates by reference a 
prior agreement between many of the L WG members and EPA. That separate agreement is the 
AOe initially executed between EPA and LWG members in 2001. The AOC requires the LWG 
to perform a RIIFS for the Site, and the L WG has been performing work under the AOC for 
nearly five years. Thus, while L WG members who are parties to the AOC are already legally 
required under federal law to perform the RIfFS, Section 4 of the Proposed Consent Judgment 
now purports to impose a "new" obligation on these L WG members to "perform or fund the 
RIIFS as directed by EPA under the (AOC]." In effect, DEQ seeks to incorporate by reference 
the federal AOC into the Proposed Consent Judgment. 

This peculiar arrangement seems wholly redundant of the LWG's existing obligations under the 
AOe. However, it appears that these provisions were included in the Proposed Consent 
Judgment in an attempt to revive those of the LWG's claims arising under the AOC that have 
since expired under applicable statutes of limitation, and to correct other limitations of the AOC 
that prevent the L WG from suing other parties as aggressively as they would like. These 
provisions of the Proposed Consent Judgment are therefore directed at using state law to confer a 
litigation advantage on the LWG that might otherwise not be available under federal law and 
thus encouraging large-scale litigation over the coming years. As noted below, these goals not 
only implicate questions of jurisdiction and federalism, they conflict with Oregon law. 
In purporting to incorporate the AOC into a "new" state settlement with DEQ; the Proposed 
Consent Judgment violates federal law. The AOC expressly provides in its statement of 
"Jurisdiction" that it was "issued under the authority vested in the President of the United States 
by Sections 104, 122(a), and 122(d)(3) of the Comprehensive Environmental, Response, 
Compensation and Liability Act, as amended, 42 V.S.c. §§ 9604, 9622(a) and 9622(d)(3) 
(CERCLA)." Since the AOC is a federal CERCLA order, it implicates the exclusive jurisdiction 
provision of CERCLA that, subject to narrow exceptions not applicable here, "the United States 
district courts shall have exclusive original jurisdiction over all controversies arising under 
[CERCLA] ... " 42 U.S.C. § 9613(b). Therefore, only one court has original jurisdiction over 
any disputes regarding the interpretation or enforcement of the AOC: the United States District 
Court for the District of Oregon. 

Here, however, the Proposed Consent Judgment purports to give the Circuit Court of the State of 
Oregon for the County of Multnomah jurisdiction to interpret and enforce the federal AOe. In 
fact, a violation of the AOC, by definition, would constitute a violation of the Proposed Consent 
Judgment. By requesting that an Oregon Circuit Court enter this Proposed Consent Judgment 
and "[retain] jurisdiction over both the subject matter of this Consent Judgment and the Parties 
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regarding continuing obligations under this Consent Judgment," OEQ is asking the Oregon 
Circuit Court to interpose itself in a matter of federal law and assert jurisdiction OVer compliance 
with a federal CERCLA agreement. See, e.g., Proposed Consent Judgment, Sections 4 and 15. 
Thus, under the Proposed Consent Judgment, DEQ could call upon the Oregon Circuit Court to 
review and assess the L WG's performance under the AOC, to determine whether the LWG has 
completed its CERCLA obligations under the AOC, and, where necessary, to enforce the AOC's 
CERCLA-based provisions. See id. These proposed terms are simply unlawful and violate a 
fundamental principle of federalism that where tederallaw includes an exclusive grant of 
jurisdiction to the federal courts, the state courts are denied jurisdiction. In sum, the Proposed 
Consent Judgment's attempt to grant state law jurisdiction over enforcement and interpretation of 
the federal law AOe to an Oregon Circuit Court violates a federal law grant of such jurisdiction 
to the United States district courts. See 42 U.S.c. § 9613(b). 

This overreaching by OEQ also presents a further jurisdiction quandary. Because the Proposed 
Consent Judgment purports to resolve the LWG's CERCLA liability for work performed under a 
CERCLA settlement (e.g., the AOC), the complaint accompanying this Proposed Consent 
Judgment must include a claim for relief under CERCLA.4 However, no Oregon Circuit Court 
has any jurisdiction over such claims. Rather, all CERCLA claims must be filed in U.S. District 
Court. See 42 U.S.c. § 9613(b). Thus, ifDEQ's complaint includes a CERCLA claim, the 
Oregon Circuit Court must dismiss that claim, and ifOEQ's complaint includes no such claim, 
the Oregon Circuit Court must reject the settlement as unsupported by the claims asserted. 
Because DEQ has not yet made its draft complaint available for public review, it remains unclear 
which path they intend to take. Under either scenario, the Oregon Circuit Court lacks 
jurisdiction to approve this settlement. 

C. The Proposed Consent Judgment Should Be Witbdrawn Because It Is Not 
Substantively Fair. 

1. Substantive Fairness is a Key Criteria Upon Which (he Proposed Consent 
Judgment Must be Based, But Here No Substantive Fairness Analysis Exists. 

Substantive fairness is one of the key criteria upon which a settlement of superfund claims must 
be based and evaluated. See Union Elec. Co., 863 F. Supp. at 1005; see also Cannons 
Engineering, 899 F2d 79,84-86 (1 st Cir 1990) A consent decree is substantively fair ifit 
incorporates concepts of "corrective justice and accountability: a party should bear the cost of the 
harm for which it is legally responsible." Cannon Engineering, 899 F2d at 87. To evaluate the 
substantive fairness of a proposed settlement, one must assess the fairness not only to the settling 
parties, but also to non-settling PRPs, whose right to contribution from settling parties may be 
cut offby the settlement. u.s. v. Davis, 11 F. Supp. 2d 183, 189-190 (O.R.!. 1998). The 

As noted above, DEQ has omitted to disclose to the public a copy of its complaint against the L WG 
members that will be filed in conjunction with the lodging of the Proposed Consent Judgment. However, because 
DEQ has used the Proposed Consent Judgment to grant a release of CERCLA claims (see Proposed Consent 
Judgment, Section 8), grant CERCLA contribution protections (see id., Section 10), and resolve claims for RIlFS 
work arising under CERCLA (see id., Section 4), the forthcoming complaint must assert DEQ's claims against the 
L WG members arising under, inter alia. the federal CERCLA statute. 
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benchmark for determining substantive fairness is the principle of accountability, which holds 
that each party should bear the cost for the harm for which it is legally responsible. Id 

A court will not uphold a consent judgment if the basis for apportioning liability is "arbitrary, 
capricious, and devoid of a rational basis." Cannons Engineering, 899 F2d at 87; Kelley v. AT 
Wagner, 930 F. Supp. 293 (ED MI 1996). 

Under a substantive fairness analysis, the settling government agency is required to proffer a 
plausible explanation for measuring the comparative fault of each PRP and allocating liability in 
the amount set forth in the settlement. See u.s. v. Kramer, 19 F. Supp. 2d 273,285 (D.N.J. 
1998). The proponents of the consent judgment, LWG and DEQ in this case, "have the burden 
of producing evidence which enables the court to determine independently whether the proposed 
consent decree is fair, reasonable and consistent with the goals of CERCLA." Gautreux v. 
Pierce, 690 F2d 616 (7th Cir. 1982). 

In this case, neither DEQ nor L WG have even attempted to successfully carry their burden of 
showing that the Proposed Consent Judgment is procedurally and substantively fair. For this 
reason, DEQ's Proposed Consent Judgment with LWG is arbitrary, capricious, and devoid of any 
rational basis. 

2. It is Difficult/or the Public to Assess Substantive Fairness when DEQ's Record 
Lacks Information About Key Terms o/the Settlement. 

Substantive fairness requires an evaluation of the proportional relationship between the amount 
to be paid by the settling defendant and the government's estimate of the projected total cost of 
cleanup. Montrose Chemical, 50 at 746-47. A court cannot determine the substantive fairness of 
a settlement without having some benchmark of liability with which to compare the proposed 
settlement terms. Montrose Chemical, 50 F3d at 746; see also, United States v. AlliedSignal. 
Inc., 62 F. Supp. 2d 713,719 (ND NY 1999) (proposed consent decree based on estimated 
amount of waste deposited and estimated cost per unit of remediation); Kelley, 930 F. Supp. 293 
(proposed consent decree based on the state's estimate of settling party's liability). 

In Montrose Chemical, the Ninth Circuit reversed the district court's approval of a $45.7 million 
natural resource damages settlement because the record did not include an estimate of the 
projected total damages at the site. The court ruled that without reviewing such an estimate and 
the proportionate share to be paid by the settlors, "it is impossible to properly evaluate the 
fairness of the proposed settlement." 50 F3d at 747. The Ninth Circuit directed the district court 
to determine the "proportional relationship between the $45.7 million to be paid by the settling 
defendants and the government's current estimate of the total potential damage." Id. at 747. It 
reiterated that "the nature of the liability of the various defendants is of considerable relevance in 
determining whether the settlement is fair, reasonable, and consistent with the public interest." 
Id. 

Montrose Chemical requires DEQ to provide sufficient information that supports the key terms 
of its settlement with the L WG so that the public can assess their substantive fairness. In this 
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case, DEQ has proffered no such evidence, and therefore numerous issues remain unclear and 
unexplained. 

a. DEQ's Intent in Entering into the Proposed Consent Judgment is 
Unclear. 

It is unclear if (but does appear that) the intent of the Proposed Consent Judgment is to provide 
the LWG members the right to sue third parties for more than the third parties's fair share. lfthe 
effect of the Proposed Consent Judgment is to give the LWG members the right to attempt to 
impose joint and several liability against other alleged PRPs for all ofDEQ's response costs and 
costs associated with the RJJFS, then the Proposed Consent Judgment is improper under Oregon 
law. 

By statutory definition, the LWG members are PRPs under ORS 465.255. Oregon law limits 
their recovery rights to claims for contribution. "Any person may seek contribution from any 
other person who is liable or potentially liable under ORS 465.255 .... " ORS 465.325(6)(a). By 
limiting the settling LWG members to claims for contribution, the statute precludes an action for 
cost recovery under ORS 465.255. "[T]he cost recovery provision under § 465.255, like 
[CERCLA] § 107(a) is limited to parties who are not themselves PRPs." Catellus Development 
Corp. v. L.D. McFarland Co., 910 F. Supp. 1509, 1516 (D. Or. 1995). "PRPs are not entitled to 
cost recovery under Oregon law." McDonald v. Sun Oil Co., 423 F. Supp. 2d 1114, 1129 (D. Or. 
2006). 

In a contribution action under Oregon law, the LWG members are entitled to seek only a third 
party's equitable share, not full cost recovery. Contribution, by definition, is "'the right of a 
person who has discharged a common liability or burden to recover of another, who is also 
liable, the portion he or she ought to payor bear.'" Guild v. Buane, 200 Or App 397, 403 
(2005) (emphasis added) (quoting Contribution, 18 Am Jur 2d § 1 (2004). 
The language in the Proposed Consent Judgment fails.to clearly state whether the Proposed 
Consent Judgment limits the L WG members' contribution protection to that provided under 
CERCLA section 113 (lito the extent provided by 42 U.S.c. § 9613({)(2)"). (Consent Judgment, 
p. 12.». If the Proposed Consent Judgment purports to grant greater contribution protection or 
rights, then it also is improper under federal law. 

Controlling Ninth Circuit law precludes a CERCLA contribution claim by a PRP for anything 
more than a third party's equitable share: "[T]he Pinal [PRP] Group is foreclosed from imposing 
joint and several liability on any of the Newmont PRPs, even with respect to any amount that 
may exceed the Pinal Group's own equitable share of the cleanup costs .... There is no statutory 
support for [a rule that would] immunize the c1aimant-PRP from the risk of orphan-share liability 
and would restrict substantially the ability of courts to apportion costs equitably pursuant to 
§ 113(£)." Pinal Creek Group v. Newmont Mining Corp., 118 F3d 1298,1303 (9th Cir. 1997). 
As acknowledged by the Oregon District Court, "[t]he liability between PRPs under CERCLA is 
limited to each party's equitable share of the total liability." McDonald, supra, 423 F. Supp. 2d 
at 1129. The L WG members may seek contribution from a third party for only that third party's 
equitable share of the costs, no more. If the Proposed Consent Judgment provides the LWG 
members with greater rights, it is improper, and must be rejected. 
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b. It is Unclear What Rights L WG Members Are Getting. 

It is unclear what rights the Proposed Consent Judgment is providing to the L WG members in 
return for the costs of the RIIFS. Perhaps because RIIFS work is ongoing and has not been 
completed, but the Proposed Consent Judgment does not state what actions the RIIFS entails and 
does not provide documentation on the full cost ofthe RIlFS. No investigation has been made 
available concerning each L WG member's responsibility for the Site contamination. No 
information is provided about each individual member's payment amount or their resulting 
individual contribution protection. No investigation has been made available concerning the 
amount of potential "orphan shares," and whether reallocation among third parties is fair and 
equitable. Moreover, regarding the extent of contribution protections granted to L WG members 
for any RIfFS work that may be undertaken by non-LWG members in the future, DEQ has 
provided no relevant information and the Proposed Consent Judgment provides no protections to 
account for such an eventuality. The Proposed Consent Judgment therefore fails to provide 
adequate documentation for public review concerning whether the protection L WG members 
purportedly are receiving is appropriate and, thus, whether the settlement with the L WG 
members is fair. 

To the extent the Proposed Consent Judgment purports to provide the L WG members with any 
rights to which they would not otherwise be entitled as statutorily liable parties under ORS 
465.255, the Proposed Consent Judgment is improper. 

c. It is Premature for DEQ to Provide a Covenant Not to Sue and 
Contribution Protections 

Key settlement terms described in the Proposed Consent Judgment appear to be premature. In 
the case where agencies propose to grant a covenant not to sue and contribution protection 
prospectively before the work is complete, the agency must demonstrate that the settlement is 
fair and reasonable by proffering both an estimate of the total costs at issue and an assessment of 
the relative liability of the settling and non-settling parties. Montrose Chemical, 50 F3d at 747 
(citing u.s. v. Charles George Trucking, Inc., 34 F3d 1081, 1087 (9th Cir. 1994) ("the proper 
way to gauge the adequacy of settlement amounts to be paid by settling potentially responsible 
parties is to compare the proportion of tot a! projected costs to be paid by settlers with the 
proportion of liability attributable to them, and then to factor into the equation any reasonable 
discounts for litigation risks, time savings, and the like that may be justified ... of course, to 
determine the proportion of total projected costs to be paid by the settlers, the court must know 
the total projected costs themselves. ")); see a/so Waste Management of Pa., Inc. v. City of York, 
910 F. Supp. 1035, 1042-1043 (M.D. Pa. 1995) (according complete contribution protection to 
certain parties does not further CERCLA's purpose where it would result in a windfall at the 
expense of other parties); see also Davis, 11 F. Supp. 2d at 189-190 (the settling agency must 
provide information on the comparative fault of the PRPs); accord Kramer, 19 F. Supp. 2d at 
285. 

To date, however, it appears that the final scope and potential end date of the RVFS both remain 
undefined. As such, it is not yet possible to determine the total cost to complete the RVFS. In 
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fact, it appears that DEQ has failed to develop any estimate of future costs, nor is there any 
indication that DEQ has evaluated and assessed the costs to date or the relative liability of the 
L WG members or any other parties. Nor has DEQ assessed the fairness of granting contribution 
protections to L WG for future RIIFS work that may be performed by other non-settling PRPs. 
Accordingly, DEQ presently is unable to detennine whether any member of the LWG 
necessarily will incur its fair share ofRIIFS costs. Likewise, DEQ presently is unable to 
determine whether any third party may incur more than its fair share. In fact, DEQ is not well 
suited to make these determinations in the first instance, because it is EPA, not DEQ, that is 
directing the RIIFS work. 

Tn light of this uncertainty and lack of any assessment or analysis, DEQ's decision to grant 
prospective covenants not to sue and contribution protection for this unknown, undefined work is 
arbitrary, capricious and substantively unfair to the non-settling parties. 

3. The Settlement Amount the LWG Members are Paying to DEQ is Unfair in 
Light of the Significant Benefits the LWG Will be Receiving. 

A settlement amount is fair if it roughly mirrors the settling defendant's proportional liability of 
the projected total costs. Cannons Engineering, 899 F2d at 87. Courts are willing to reject a 
consent judgment if the settling defendant is not paying its fair share. 

In AlliedSigna/, Inc., 62 F. Supp. 2d 7l3, the court rejected a settlement between EPA and four 
municipal defendants as substantively unfair because the defendants deposited the majority of 
the waste at the site, hut the settlement would only require them to pay the cost of capping one 
small portion of a large site. See also State of New York v. SCA Services, Inc., 1993 U.S. Dist. 
LEXIS 2265 *12-15 (S.D.N.Y 1993) (rejecting a consent decree on the ground that the 
settlement was unfair to non-settling parties because settling parties who were responsible for 
90% of contamination were obliged to pay only 25% of past costs and certain other liability). 

In another case, the court rejected a consent decree in which the settlement amount "fell short" of 
thc settling party's liability. Kelley, 930 F. Supp. at 299. The settling party in Kelley agreed to 
pay the state $35,000 in return for contribution projection and a covenant not to sue. The court 
found that the settlement amount was nominal compared to the total amount of liability ($95 
million), the settling party's known responsibility ofO.68 percent (which is $646,000), and the 
broad contribution protection the settling party was getting. Id. 289-99. The court noted that the 
state and the settling party "failed to explain how they rationally arrived at a figure that does not 
appear to be 'in the ballpark' of the State's own estimate of (the settling party's] liability." !d. at 
299. The consent judgment gave the settling party contribution protection for "much more than 
the State's cost," as it included protection from claims for costs incurred by the federal 
government and private parties. Id. at 296, 299. 

The deal L WG members have struck with DEQ puts them in a position that is no different from 
the settling defendants in Allied Signal and Kelley. The amount the L WG members are paying is 
nominal compared to the contamination they have caused to the sediment of the Willamette 
River since they are some of the largest polluters on the river. 
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The LWG's $600,000 payment represents less than one-third of the DEQ's alleged past costs in 
excess of $1.9 million. As noted above, settling government agencies are required to proffer a 
plausible explanation for their assessment of comparative fault when granting covenants not to 
sue or contribution protection. Kramer, 19 F. Supp. 2d at 285. In explaining its rationale, the 
agency must show how the amount to be paid by the settling PRP correlates with its comparative 
liability. See id. To date, however, it appears that DEQ has failed to undertake any inquiry into 
the comparative fault of the LWG and other parties. Accordingly, in covenanting not to sue the 
LWG and granting them contribution protection for all ofDEQ's alleged past costs and all past 
and future RIIFS costs, DEQ has left all other parties - including members of the BWG, other 
state agency PRPs, other federal agency PRPs, and other non-LWG and non-BWG private PRPs 
- at risk of incurring substantially more than their fair share of response costs with no possibility 
of recovering any LWG member's fair share of those costs from the LWG. Lacking an 
assessment of relative liability, DEQ is unable to demonstrate that the $600,000 payment, or the 
valuable contribution rights and protections conferred on the L WG, are substantively fair as 
required by law. 

Likewise, DEQ's agreement to accept $600,000 as compensation on more than $1.9 million in 
response costs also is unsupportable from a public policy perspective. In CERCLA cases, the 
test for determining whether a proposed settlement is reasonable is whether it "provides for an 
efficient clean-up and adequately compensates the public for its costs, in light of the foreseeable 
risks of loss." United States v. Charter Int'l Oil Co., 83 F3d 510, 521 (l st Cir. 1996). Here, it 
appears that DEQ has failed to perform any analysis of the LWG's comparative fault that would 
support this settlement for the public of 30 cents on the dollar. 

DEQ's failure to assess the comparative liability of the LWG and other parties also conflicts with 
the goals and purpose of CERCLA, upon which the settlement is purportedly based. See Waste 
Management of Pa., Inc. v. City of York, 910 F. Supp. 1035, 1042-1043 (M.D. Pa. 1995) (among 
CERCLA's primary policy goals is the desire to "make the responsible parties pay for the 
cleanup of hazardous waste siteg.~'). Where, as here, a settling PRP pays far less than its 
proportionate share of the response costs, this CERCLA goal is undermined. Id. For these 
reasons, DEQ's Proposed Consent Judgment for L WG is arbitrary, capricious, and devoid of a 
rational basis. 

4. The Proposed Consent Judgment Unfairly Affects the Rights of Other PRPs 
and the BWG Members. 

Part of the consideration given to the LWG members in exchange for the DEQ's recovery ofa 
fraction of its costs is the promise that L WG members "shall not be liable for claims for 
contribution regarding Matters Addressed in this Consent Judgment, in accordance with ORS 
465.325(6)(b) and to the extent provided by 42 U.S.c. § 96 I 3 (f)(2) [CERCLA § 1131." "Matters 
Addressed" are "Past Remedial Action Costs, Interim Remedial Action Costs, Oversight Costs, 
and RI/FS Work." (!d., emphasis added). 

At a nominal price tag of $600,000, a paltry 1 % of the possible total RIIFS costs, the DEQ is 
purporting to grant to the L WG members a right to unfairly pursue claims against other PRPs 
who may be required to undertake RIfFS work. EPA has threatened, in writing, to issue orders to 
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the members of the BWG and others to force them tocontribute to the RIlFS work. It is 
therefore possible that members of the BWG and other PRPs could incur future RVFS costs in 
excess of their fair share and yet be deprived of their right to seek redress from the L WG as a 
result of this proposed settlement. Of course, the BWG members will challenge such a result in 
court, but as the Proposed Consent Judgment is structured, it purports to effectively cut off the 
rights of other PRPs from seeking contribution from L WG members for any such work. 

Furthermore, some 0 f the non-L WG PRPs are de minimis parties. In direct contravention of the 
statute, DEQ has failed to undertake efforts in settling with these de minimis parties. Instead, 
DEQ is proposing to settle with the most liable parties and provide them with contribution 
protection and a covenant not to sue, leaving the de minimis parties unprotected and potentially 
subject to protracted litigation. 

The statute requires DEQ to-"as promptly as possible"-reach a final settlement with a PRP 
whose involvement constitutes "only a minor portion of the remedial action costs," if: 

(A) The amount of the hazardous substance contributed by that person to the 
facility; and 
(B) The toxic or other hazardous effects of the substance contributed by that 
person to the facility are minimal in comparison to any other hazardous substance 
at the facility. 

ORS 46S.32S(8)(a). Moreover, DEQ "shall reach any such settlement or grant a 
covenant not to sue as soon as possible after the director has available the information 
necessary to reach a settlement or grant a covenant not to sue." ORS 465.325(8)(c). No 
de minimis settlements have yet occurred, and no analysis is provided that the director 
has determined such settlements would be impracticable and not in the public interest. 
Yet, the Proposed Consent Judgment appears to settle with the most liable parties and 
provide them with contribution protection. 

In the absence of the protection to de minimis parties that section 465.325 would 
otherwise provide, the Proposed Consent Judgment appears to unfairly leave the de 
minimis parties unprotected and subject to protracted litigation and potential liability for 
greater than their equitable share, all to the benefit of L WG members. Without any 
explanation from DEQ for this apparently irrational conduct towards de minimis parties, 
the Proposed Consent Judgment is substantively unfair to de minimis parties and would 
appear to be ultra vires, beyond the scope ofDEQ's authority under the statute. 

Tt is true that DEQ has expressed a willingness to enter into another consent judgment with other 
known PRPs. However, if that were to occur, several questions must be answered by DEQ before 
DEQ can make such an offer: 

• Would the Proposed Consent Judgment with LWG affect DEQ's ability to enter into 
subsequent consent judgments with other parties? 
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• Can DEQ give other parties contribution protection, or has the right to recover from other 
PRPs (one of the benefits of the proposed LWG consent judgment) been given solely to 
L WG and thus may not be taken away from LWG? 

• Would the LWG be entitled to a refund, setoff, or payment from any monies collected by 
DEQ later from third parties? 

Without answers to the foregoing concerns and questions, there is simply no basis upon which 
the BWG, the public, or any reviewing court could conclude that the Proposed Consent 
Judgment is substantively fair. 

5. The Proposed Consent Judgment's Covenant Not to Sue and Contribution 
Protection for "Matters Addressed" is Overbroad and Provided Without 
Authority. 

DEQ has exceeded its authority by purporting to grant covenants not to sue and contribution 
protection for all costs incurred in connection with the RVFS. In section 10.A. of the Proposed 
Consent Judgment, DEQ purports to grant contribution protection for all "Matters Addressed in 
this Consent Judgment." "Matters Addressed in this Consent Judgment" is defined in section 9 
of the Proposed Consent Judgment as including "RVFS Work", which is defined in section 4.A. 
as the RVFS performed or funded as directed by EPA under the AOe. Here, however, EPA 
already has demanded that other parties join in the AOC and contribute to future RIfFS costs. 
The Proposed Consent Judgment therefore could be construed as providing contribution 
protection not only for the settling parties' own costs, but also for EPA's costs, and any future 
costs that may be incurred by other parties who contribute to the RIfFS. 

DEQ simply is without authority to provide contribution protection for costs that it has not and 
will not incur. Pursuant to ORS 465.325(6)(b), DEQ is authorized to provide contribution 
protection only for··a settling party's liability to the State. See ORS 46S.32S(6)(b) ("A person 
who has resolved its 'liability to the state in an administrative or judicialIy approved settlement 
shall not be liable for claims for contribution regarding matters addressed in the settlement) 
(emphasis added); u.s. v. Atlas Minerals and Chemicals, Inc., 851 F. Supp. 639, 654-655 (E.D. 
Pa. 1994) (citing to the CERCLA statute that ORS 465.32S(6)(b) is patterned after, court 
approved consent decree entered into by the United States and the PRPs because the consent 
decree provided contribution protection only for liability to the United States). DEQ simply has 
no authority to confer contribution protection for liabilities already resolved with the United 
States. To the extent the Proposed Consent Judgment would provide contribution protections 
beyond those permitted under ORS 465.325, it must be rejected. 

6. LWG's Consideration for Key Settlement Terms is Illusory 

The Proposed Consent Judgment between DEQ and the LWG expressly states that its purpose is 
"resolving the underlying complaint by the State of Oregon," and provides that the LWG 
members pay $600,000 in satisfaction of each Defendant's liability for DEQ'g past remedial 
action costs of$1.9 million and additional amounts for DEQ's cost in developing the Proposed 
Consent Judgment and implementation and oversight of the AOC with EPA. In addition, 
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however, the Proposed Consent Judgment also provides that the L WG shall perform and/or fund 
the RVFS, work the Proposed Consent Judgment acknowledges the L WG is already obligated to 
do pursuant to the AbC befween EPA and the L WG members. 

It is unclear why the State is providing any benefit to the L WG members in exchange for 
perfOlming and/or funding the RIlFS, where the L WG members are already obligated to perform 
such work under the AOC with EPA. Such an agreement is not in the public interest, and it is 
questionable whether the DEQ has authority to give contribution protection for work undertaken 
pursuant to an existing legal obligation such as the EPA AOC. For this reason, the Proposed 
Consent Judgment is unfair and arbitrary, and may exceed DEQ's legal authority. 

7. The Settlement Unfairly Leaves the Citizens of Oregon with No Recourse 
Against the LWG Members While Leaving Them Open to Endless Litigation by 
the LWG. 

Under the Proposed Consent Judgment, the State, on the one hand, releases the LWG from all 
liability related to the State's past and interim response costs as well as all response costs related 
to future RVFS work. This means that the State is forgoing any right other state agencies, like 
ODOT or DSL, may have against members of the LWG. On the other hand, the LWG is not 
giving the State a release of any claim that the L WG may have against the State except for 
claims related to the remediation fund. 

This agreement is unfair for the people of Oregon and the State of Oregon because it subjects 
them, through DSL and ODOT, to endless litigation by the LWG members while simultaneously 
cutting off the State's right to pursue any claim it may have, through DSL or ODOT, against the 
L WG. DSL and ODOT are PRPs because they own or operated facilities in the Harbor and may 
be liable for the contamination. In order for the Proposed Consent Judgment to be deemed fair, 
the following questions must be answered: why has DEQ given so much away? Does one state 
agency have·.the authority to put another in such a position? Have DSL and ODOT been advised 
of the proposed limitation on their rights? Have DSL and ODOT agreed to this limitation? 

D. The Proposed Consent Judgment Should be Withdrawn Because it Lacks 
Procedural Fairness. 

The Proposed Consent Judgment between DEQ and L WG is not a product of a fair process. To 
measure procedural fairness, a court should ordinarily look to the negotiation process and 
attempt to "gauge its candor, openness, and bargaining balance." United States v. Cannons 
Engineering Corp., 899, F2d 79, 86 (1 st Cir 1990). Factors to consider include whether the 
negotiation was adversarial and conducted at arms length, whether counsel were skilled, and 
whether extensive formal discovery or other information-sharing procedures provided the parties 
with adequate information. 55 Motor Avenue Co. v. Liberty Industrial Finishing Corp., 332 F. 
Supp. 2d 525, 530 (ED NY 2004). 

1. The Public Has Not Been Given a Fair Opportunity to Review Any Information 
tltat Can Support the Terms o/tlte Proposed Consent Judgment. 
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Procedural fairness requires DEQ to make available for public review infonnation that can 
justify the tenns of the Proposed Consent Judgment. Montrose Chemical, 50 F3d 741 (no 
fairness when there'is lack of information to justify the settlement amount); US v. Fort James 
Operating Co., 313 F. Supp. 2d 902, 907 (E.D.Wis. 2004) (procedural fairness found when 
estimated damages that are the basis for settlement was made available during the public 
comment); USv. BP Exploration & Oil Co., 167 F. Supp. 2d 1045, lO52 (N.D. Ind. 2001). In 
Montrose Chemical, the Ninth Circuit found that the district court had no information from 
which to conclude that the overall $45.7 million settlement figure was reasonable. 50 F3d at 747. 

In this case, DEQ has not made available for public review any information justifying the terms 
of the Proposed Consent Judgment. Without such information, the Proposed Consent Judgment 
simply cannot pass muster under a procedural fairness analysis. DEQ's website5 and the public 
notice, dated July 1,2006, reference the Proposed Consent Judgment document as the entire 
record. For example, the public notice states: 

"Where can I review the document? 
The proposed state consent judgment regarding the Portland Harbor Superfund 
Site is available on DEQ's web site at 
http://www.deg.state.or.us/nwr/PortlandHarbor/ph.htm; scroll down to "Recent 
Announcements." You may also review the document at DEQ's Northwest 
Region Office, located at 2020 SW 4th Ave., fourth floor, Portland, Oregon." 

A few of the glaring pieces of information that DEQ has omitted to provide to the public for 
review, and are otherwise not addressed in the Proposed Consent Judgment, include: 

• Why does DEQ believe the settlement amount of $600,000 to be paid by L WG is 
reasonable? 

• What is the estimated total remediation cost? 
.'. Where is the complaint that will start this lawsuit that is being settled through the 

'proposed Consent Judgment? Is the complaint part of the public record available for 
review? When will the lawsuit be filed? 

• How does the Proposed Consent Judgment meet the statutory requirements? 
• Where is the administrative record supporting the Proposed Consent Judgment? 

2. DEQ Has Not Given the Public a Reasonable Opportunity to Provide Comment 
on the Proposed Consent Judgment. 

The negotiation process that led to the current Proposed Consent Judgment was conducted 
behind closed doors with no public input. The public at-large was not included in the process. 
The public has not been given the opportunity to review the record and assess validity of the 
terms that DEQ is offering to the L WG in the Proposed Consent Judgment. The public was 
notified only when the deal had been struck with LWG. DEQ issued the public notice on July 1, 
2006, and requested comments to be submitted by August 1, 2006. 

S See, http://oregondeq.comlnwrlPortlandHarbor/ph.htm (viewed on July 22, 2006). 
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Numerous non-LWG PRPs believe the one-month public comment period is unreasonable. The 
statute provides that the comment period must be a minimum of 30 days. ORS 465.320(2). The 
complexity of the issues involved, the potential impact of the Proposed Consent Judgment, and 
the lack of public involvement in the development of the terms of DEQ's settlement with the 
LWG warrant more than the minimal comment period. In light of these facts, BWG members 
requested an extension ofthe short 30-day comment period, but that request was quickly rejected 
without meaningful explanation. To ensure that each interested party, as well as the public, is 
given a full and fair opportunity to comment on the Proposed Consent Judgment, DEQ should 
extend the public comment period by, at a minimum, an additional 90 days or, ifDEQ releases a 
full and complete administrative record, at least 90 days after such release. 

3. DEQ's Refusal to Grant Additional, Necessary Time for Public Review and 
Comment is Arbitrary, Capricious, and Contrary to the Public Interest. 

On July 1, 2006, DEQ published notice ofthe Proposed Consent Judgment and provided only the 
absolute minimum amount of time required by ORS 465.320(2) for public commenting. The 
BWG members subsequently (and repeatedly) requested that DEQ extend the public comment 
period for a reasonable amount of time. Those requests for an extension of the comment period 
were based, in part, upon the compelling need for additional time to obtain additional 
information about the Proposed Consent Judgment, to obtain access to the pertinent 
administrative record, and to frame appropriate comments based upon all relevant information 
about the Proposed Consent Judgment. Requests for an extension of the public comment period 
were made by BWG members orally and in writing to DEQ, as well as during the public hearing 
regarding the Proposed Consent Judgment that was held by DEQ on July 18, 2006. 

While such extensions of comment time are regularly and routinely granted by DEQ, DEQ 
nonetheless refused to extend the public comment period here for any amount of time. DEQ 
provided an unclear explanation for that refusal. In his letter of July 18, 2006, Kurt Burkholder, 
counsel for DEQ, stated that DEQ denied the request for an extension of time because DEQ has 
given the non-LWG PRPs an opportunity to negotiate their own settlement with DEQ. This 
explanation simply bears no relation to DEQ's denial of an extension to the comment period for 
what appears to be a remarkably generous settlement for L WG, and cannot explain why DEQ 
would not grant an extension of time to comment on this Proposed Consent Judgment. Whether 
or not other non-L WG PRPs can or cannot negotiate a separate settlement with DEQ has no 
bearing on whether DEQ's proposed settlement with LWG is fair, equitable, rationale, and in the 
public interest. 

BWG members and the public need adequate time to obtain necessary information, to evaluate 
that information, and to submit appropriate comments on the Proposed Consent Judgment. 
Indeed, there appears of record no compelling rationale for DEQ's decision to rush the Proposed 
Consent Judgment through the minimum comment timeline. Given the complexity of Portland 
Harbor Superfund Site matters, the significance of the issues presented by the Proposed Consent 
Judgment, and the important public interests at stake, DEQ should have extended the comment 
period. 
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Under these circumstances, where the compressed timetable prejudices the procedural rights of 
other PRPs to meaningfully participate in and receive the benefit of Proposed Consent Judgment 
contn"bution protections, it is fundamentally unfair, as well as arbitrary and capricious, for a 
public agency not to justify its decision with facts placed in the open, before the public, on the 
administrative record. Accordingly, the court should decline to enter the Proposed Consent 
Judgment, and should refuse to even consider such a settlement until all information has been 
placed before the public, with adequate opportunity for comment provided to all interested 
parties and the public. 

E. The Proposed Consent Judgment Does Not Provide Adequate Findings to Support 
its Terms. 

The Proposed Consent Judgment does not provide adequate findings to support all of its 
proposed settlement terms. 

For example, the Proposed Consent Judgment is fundamentally flawed in that it does not provide 
any factual findings in support ofDEQ's determination that LWG members have resolved their 
liability for the matters addressed in the consent judgment. While the lack of procedural and 
substantive fairness of the Proposed Consent Judgment is discussed in more detail above, there 
still exists a glaring lack ofinfonnation contained in the record concerning DEQ's assessment of 
the LWG members' relative liability. DEQ cannot enter a consent judgment with LWG members 
that purports to resolve their liability for the costs of Site RIIFS work and DEQ's costs related 
thereto and that, thereby, purports to provide the L WG members with contribution protection and 
a right to contribution for those costs when: (1) the administrative record is completely silent as 
to how DEQ assessed LWG members' liability, and (2) it appears that DEQ has still not 
determined the full extent of L WG members' liabilities. 

As federal courts have repeatedly held when reviewing the substantive fairness of proposed 
consent judgments under CERCLA, the "most important aspect" of judicial review is "the 
settlement figure's relationship to the proportion of settlors' waste." United States v. Rohm & 
Haas Co., 721 F. Supp. 666, 685 (D.N.J. 1989); see also Cannons Engineering, 
899 F2d at 87 ("settlement terms must be based upon, and roughly correlated with, some 
acceptable measure of comparative fault, apportioning liability among the settling parties 
according to rational estimates of how much hann each PRP has done"); United States 
v. City of Grand Rapids, 166 F. Supp. 2d 1213, 1222 (W.D. Mich. 2000) (same). Such 
considerations are necessary to ensure that non-settling parties are not left to shoulder a 
disproportionate amount of liability. In order to provide an adequate basis for a court and the 
public to assess whether a proposed consent judgment accurately reflects the settling parties' 
actual liability, therefore, Oregon's environmental regulations require that DEQ develop a 
complete administrative record in connection with any "enforcement" or "cost recovery" action. 
OAR 340-122-0110(1)(a). That record "shall" consist of, among other things, the "factual 
information, data, and analyses that fonn a basis for the Director's action." Id. 

Here, however, neither the administrative record nor the Proposed Consent Judgment provides 
any guidance as to how, or if, DEQ assessed the LWG members' share of the liability for the 
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contamination in the Portland Harbor. There are no factual findings concerning, among other 
things: 

1) The LWG members' respective volumetric share ofthe contaminants in the 
Portland Harbor; 

2) The toxicity of the hazardous substances discharged into the Portland Harbor by 
LWG members; 

3) The level of source control at any of the LWG members' properties; or 

4) Any other variables relevant to Defendants' proportional liability for the 
contamination. 

This lack of information is particularly troubling in light of the LWG members' apparent 
responsibility for the vast majority of the contamination in the Portland Harbor and DEQ's 
failure to yet determine the full extent of their liability. Non-settling parties can not and should 
not be burdened with a disproportionate share of liability because DEQ has chosen to 
prematurely negotiate a closed-door settlement with the LWG members and, thereby, provided 
them with unwarranted contribution protection and contribution rights. 

Under Oregon law, DEQ must determine, based on an adequate administrative record, whether 
or not the amounts to be paid under the Proposed Consent Judgment represent at least a 
reasonable and equitable apportionment of the LWG members' financial responsibility for RIfFS 
costs, including DEQ response costs. The Proposed Consent Judgment fails to make that 
determination and, given the apparent complete lack of an administrative record, could never 
make such a determination. 

In this respect, the LWG members are responsible for the gross majority of the contamination in 
the Portland Harbor. While no attempt has been made to describe the entire basis for each LWG 
members' liability, in part because the record does not contain any factual findings concerning 
their liability, a few examples are provided herein in order to illustrate some of the documented 
ways in which the L WG members have contributed and/or are contributing to the contamination 
in the Harbor. None of these examples appear to have been considered by DEQ in determining 
that the Proposed Consent Judgment constitutes ajust resolution of the LWG's liability: 

1) The City of Portland: The City of Portland operates over 20 sewer and/or storm 
water outfalls within Portland Harbor. Those outfalls have served as conduits for 
hazardous waste to flow into the full length of the Harbor since the beginning of the 
City's development more than 150 years ago. DEQ has repeatedly acknowledged that the 
City's outfalls present a substantial source of past and continued contamination to the 
Harbor, but the City has still not identified a way to control further contamination from 
its outfalls. In its June 2006 Milestone Report for Upland Source Control, DEQ noted that 
complete outfall basin characterizations, site-specific investigations, and source control 
recontamination assessments still had to be completed for the City's stormwater outfalls 
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throughout the Harbor. Until such work is completed, DEQ cannot determine the extent 
of the City's liability. 

2) The Port of Portland: According to EPA, Terminal 4, a site owned by the Port 
of Portland on the north side of the Harbor, is contaminated with a mixture of pesticides, 
PCBs, metals and PARs. There have been numerous documented spills of coal tar pitch 
into the Harbor from Terminal4's Slip 3, thereby causing sediment contamination. 
Likewise, elevated levels of tributyl tin have been detected in Slip 3 sediments and along 
the waterfront, which is a likely result of the common use oftributyl tin in the paint on 
the hulls of ships that docked at the Port. Further, Terminal 4 also appears to be the locale 
of petroleum contamination due to the storage and use of petroleum products at the 
Terminal. DEQ has also identified Terminal 4 as a high priority for source control 
activities due to bank erosion, migration of contaminated groundwater, and likely 
discharges of hazardous substances from stormwater outfalls. Thus, the Port's actual 
liability remains to be seen. 

3) Northwest Natural Gas: Northwest Natural Gas is the successor company to the 
Portland Gas and Coke Company ("Gasca") and is responsible for the contamination at 
the Gasca site. Gasco built a gasification plant on the southwest side of the Harbor in the 
early part ofthe 20th Century and reportedly discharged waste products from the 
gasification operations directly into the Harbor for years. Thereafter, wastes from the 
operations were deposited in upland tar ponds, which, according to EPA, overflowed into 
the Harbor for decades. In its June 2006 Milestone Report, DEQ acknowledged that 
upland source control at the GASCO site is a high priority because "the distribution and 
magnitude of upland contamination at the Gasco site is extensive and very significant." 
DEQ, however, is still in the process of investigating and assessing the full extent ofthe 
upland contamination at the Gasco site. 

4) Arkema, Inc.: The Arkema site is a former pesticide manufacturing facility 
located on the southwest bank of the Harbor. According to EPA, Arkema manufactured 
pesticides and other inorganic chemicals, including DDT, hydrochloric acid, and 
ammonium percholate, at the site between 1947 and 2001. There have been numerous 
documented chemical spills at the site, and high concentrations of DDT in soil and 
monochlorobenzene in groundwater have been detected. Investigation has also apparently 
detected hexavalent chromium in groundwater, and DEQ has indicated that the 
groundwater plume has probably reached the Harbor. EPA has stated that the site has 
"very high levels of DDT and breakdown products, monochlorobenzene, chrome, and 
percholate contributing to acute toxicity across the entire site in water" and designated the 
site as a "hot spot" within the Harbor. As indicated in its June 2006 Milestone Report, 
however, DEQ is still defining the boundaries of contaminated bank: material and still 
collecting additional characterization data with respect to stormwater outfalls at the site. 

As these examples demonstrate, DEQ is not in a position at this time to enter a consent judgment 
with the LWG members that purports to resolve their liability for the costs of the RIfFS and 
DEQ' costs related thereto, and, importantly, purports to provide the LWG with contribution 
protection and contribution rights for those costs, all at a mere cost of $50,000 per L WG 
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member. The Proposed Consent Judgment is completely silent as to how, or if, DEQ assessed 
the L WG members' liability, and based upon DEQ's admission that it is still investigating their 
contributions to the contamination in the Harbor, it is entirely unclear how DEQ can reasonably 
conclude that the Proposed Consent Judgment constitutes a proper resolution of their liability. In 
fact, the LWG members are only agreeing to pay approximately one-third ofDEQ's past cost 
and to conduct work that they are already required to perform under the federal AOe. 

In order to ensure that a fair allocation of liability ultimately results and that the L WG members 
are not being provided with contribution rights to which they are not entitled, it is imperative that 
DEQ place on the record the "factual information, data and analyses" relating to DEQ's 
assessment of each individual LWG members' liability and the LWO's collective liability. 
Without the release of such information, the Proposed Consent Judgment should be withdrawn; 
and if such information does not support settlement on the proposed terms, then the Proposed 
Consent Judgment should be rejected. 

F. The Proposed Consent Judgment Fails to Meet Statutory Criteria for Such 
Settlements. 

Oregon's hazardous waste cleanup law authorizes DEQ to enter a settlement agreement with 
PRPs only if the agreement meets several statutory criteria. ORS § 465.325(1) provides that 
DEQ may settle with PRPs only if the settlement is "in the public interest," and will "expedite 
effective removal or remedial actions and minimize litigation." This Proposed Consent 
Judgment is not in the public'S interest, nor does it expedite removal or remedial actions, or 
minimize litigation. As a result, it fails to meet the statute's express requirements, and DEQ 
should not seek its entry. 

1. The Proposed Consent Judgment is not in the Public Interest. 

Oregon's hazardous waste cleanup law mandates that any settlement with PRPs be in the public 
interest. The legislature ensured that the public interest would guide DEQ settlement decisions 
by providing that whenever "practicable and in the public interest. .. [DEQ] shall act to facilitate 
agreements ... that are in the public interesL" ORS § 465.325(1). Before DEQ can enter a 
consent decree, it thus must determine that the settlement is, in fact, in the public interest. 

Presently, DEQ has not made this determination, nor has it provided a record upon which such a 
decision could be based. These record deficiencies are discussed elsewhere in these comments. 
However, even were DEQ to have produced and relied on some record, this settlement still falls 
far short of meeting the public interest requirement. The settlement's failure to protect the public 
interest falls into five distinct areas. 

a. Imbalance ill What the Public is Giving and Receiving 

In the settlement, DEQ gives LWG very significant and valuable benefits. In exchange, the State 
receives very little. In exchange for a little more than $600,000, DEQ gives LWG legal 
protections and opportunities potentially worth millions of dollars. Even more troubling, the 
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settlement may set up L WG to sue other state agencies. This is an inequitable settlement, and is 
not in the public interest. 

The Proposed Consent Judgment provides extraordinarily broad protection to L WG members. 
As section 10(A) ofthe agreement states, the L WG members "shall not be liable for claims for 
contribution regarding Matters Addressed in this Consent Judgment." Section Nine of the 
settlement defines Matters Addressed as "Past Remedial Action Costs, Interim Remedial Action 
Costs, Oversight Costs, and RVFS Work." As a result, if this consent decree is entered, no party, 
including the State and its agencies, purportedly will be able to seek contribution from LWG 
members for any costs it might incur in relation to these "Matters Addressed." In other words, 
the proposed settlement attempts to shield L WG from any suits in regards to RVFS costs, and 
any other costs parties might incur before the EPA issues its CERCLA Record of Decision (the 
"RaD") at the Site. As the costs associated with the RIIFS stage of the response are already 
astonishingly high (in excess of $30 million), this contribution protection has considerable value. 

Not only does the settlement protect LWG members, it triggers their right to seek contribution 
from other parties, including the State and any agencies that might have liability at the Harbor. 
The settlement, which declares itself a "judicial settlement within the meaning of ORS 
465.325(6)(b) and 42 U.S.c. § 9613(£)(2)," purportedly triggers LWG members' rights to seek 
contribution from other parties. As L WG has already spent many millions of dollars at this site, 
it will likely bring very large claims against other parties. When combined with the contribution 
protection conferred by the Proposed Consent Judgment, this right to seek contribution from 
other parties exponentially increases the value of the settlement for LWG. They may recover 
their past and future costs, while avoiding sharing those costs incurred by other PRPs at the Site. 

In return for these extraordinarily generous rights and protections, DEQ and the public are set to 
receive only $600,000 to cover DEQ's unrecovered past oversight costs. The State has a right to 
collect its properly incurred and unrecovered oversight costs, however, in this proposed scheme, 
the State is giving up far more than it will receive. This imbalance is apparent even on the face 
of the proposed agreement; in order to receive monies to which DEQ is legally entitled, it has 
given L WG the right to contribution for millions of dollars, while protecting the L WG members 
from other claims related to the Site. There are simply no facts of record that could place this 
gross imbalance in benefit of the bargain into the realm of the "public interest." 

The settlement also suggests that the State will receive from L WG an obligation to fund and 
perform the RVFS work at the Harbor. Performing the RIIFS is obviously an important step in 
reaching a final cleanup at the Harbor. LWG, however, is already required to fund and perform 
the RVFS pursuant to its AOC with the EPA. Thus, any commitment to DEQ to perform this 
work is illusory as L WG is already legally obligated to do this work. The public receives no 
added benefit from LWG's promise to the State to perform the RIfFS. This illusory component 
of the settlement underscores the fact that LWG is only providing the State with one-third of 
DEQ's unrecovered oversight costs in exchange for significant contribution benefits. In 
comparison to what the State is offering LWG, the State's gain is paltry. This sweetheart deal 
for the LWG is certainly not in the public's interest. 
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The imbalance of benefit is even clearer in the context of the potential effects the settlement will 
have on the State's liability at the Site. The public, through the State of Oregon, notably DSL 
and ODOT, likely has significant liability at the Site. The State, for example, owns the bed and 
banks of the Willamette River. As the beds and banks of the Lower WiIlamette are all parts of 
the Superfund Site, the State is a PRP. Not only does the State own these lands, DSL, which 
administers state-owned land, has leased State land to PRPs, and allowed these tenants to 
contaminate the site. As the only PRP to be an owner/operator of property spanning the entire 
length of the Site, the State likely has very significant liability. Ifthe Proposed Consent 
Judgment is entered, LWG will have the right to sue DSL for contribution, while its members 
remain shielded from any DSL contribution counterclaims. And, DSL is not the only state 
agency with potential liability at the Site, as ODOr, for example, also may have liability at the 
Site. Ultimately, while this settlement protects DEQ from suit, it leaves other state agencies in 
precarious positions. This settlement opens the State to millions of dollars of liability; while 
final RVFS costs are unknown, they will certainly be more than the $600,000 DEQ is set to 
receive. This cannot be in the public interest; it fails the statutory requirements, and thus must be 
rejected. 

h. Covenant Not to Sue Shields L WG While Leaving the State Unprotected 

The settlement agreement also provides L WG extraordinarily imbalanced protection from state 
suit. In Section 8 of the Proposed Consent Judgment, the State "covenants not to sue, or take any 
other action, including but not limited to judicial or administrative action," against LWG 
members, with regards to ORS 465.200 to 465.255 or 465.900, ORS Chapter 466, ORS Chapter 
468B, and 42 U.S.C. § 9601 et seq. In other words, DEQ promises that the State will not take 
any action against L WG members under state and federal Superfund laws, and state clean water 
and oil spill laws. This gives L WG a release from almost all potentially relevant environmental 
statutes at the Harbor. 

In return, L WG members "covenant not to sue or assert any claim or cause of action, in any 
judicial or administrative forum, against DEQ for reimbursement pursuant to ORS 465.260(7)." 
In other words, LWG will not seek to recover any ofits costs from DEQ's Hazardous Substance 
Remedial Action Fund. This covenant, however, does not extend to any other State agencies or 
state or federal legal theories. In fact, the settlement provides that the "covenant not to sue does 
not extend to any claim or cause of action against the State of Oregon or any agency of the State 
of Oregon other than DEQ." 

As a result of the settlement agreement, DEQ has given away the State's ability to pursue 
members ofthe LWG at the Site, while LWG has preserved, nearly completely intact, its rights 
to sue other State entities. Here again, the proposed settlement leaves the State hamstrung, while 
the L WG preserves its rights to shift liability to the public in whatever forum and by whatever 
theory it chooses. As millions of dollars are at stake, the public could be left without recourse 
against the largest polluters in the Harbor, leaving the State to pay L WG costs. This imbalance 
in covenants cannot be in the public interest, and the Proposed Consent Judgment should be 
rejected. 

c. LWG has no Responsibility for Orphan Shares 
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The Proposed Consent Judgment is silent as to how it affects the parties' responsibility for 
orphan shares, and may protect L WG members from bearing these costs. Typically, when a PRP 
cannot be found or is no longer a viable company, courts are to divide up this "orphan share" of 
liability among other liable parties. ORS 465.257. Under the Proposed Consent Judgment, 
however, LWG's contribution protection may allow its members to avoid paying for any orphan 
shares. If L WG members are protected from contribution actions, and the State has given up its 
rights to pursue L WG members in judicial and administrative actions, then L WG may be able to 
avoid any orphan shares costs. Oregon's Superfund law contemplates that liable parties should 
bear reasonable portions of the orphan shares, and makes no allowance for DEQ to release a 
party from such liability. The Proposed Consent Judgment could turn this legislative goal on its 
head, and force the public and other parties to bear the costs of orphan shares. This is neither 
fair, nor in the public interest, and exceeds DEQ's statutory authority. For these further reasons 
the Proposed Consent Judgment should be rejected. 

d. DEQ Will Receive Less Than One-Third of the Oversight Costs It 
Believes It is Due 

DEQ initially claimed that its unrecovered costs totaled $1.9 million. Its settlement with LWG 
requires the PRP group to pay only $600,000, or less than a third ofDEQ's claimed costs. If 
DEQ is correct that all of these costs are recoverable under the statute, then this settlement, with 
the biggest contributors of hazardous material at the Site, cannot be adequate. Even without 
factoring in how the settlement might affect the State's future liability, this settlement is not in 
the public interest. DEQ remains uncompensated for $1.3 million of unrecovered oversight 
costs. LWG's token payment, compared to the benefit LWG derives from its bargain, is a 
windfall and cannot be in the public interest. 

e. The Settlement is Unfair to Non-setllors While Giving Major PRPs a 
Good Deal 

The Proposed Consent Judgment not only works against the State, it is also unfair to the non
settling PRPs in the Harbor. Many of the non-settling PRPs bear significantly less liability for 
contamination at the Site. Parties joined LWG precisely because they had contributed significant 
amounts of contamination to the river, and thus recognized that they had a duty to take the lead 
in the cleanup process. Some of the small parties were initially members of LWG, until LWG 
forced them to join as full-share members. These small parties left the L WG then because it was 
unfair to force them to bear the same costs as those large entities with significant liability. That 
same unfairness continues today. If the settlement is approved, non-settling parties will be 
forced to bear more than their fair share of the costs. It is not in the public interest to force small 
parties to bear an inordinate share of the cleanup costs. While CERCLA and Oregon law 
certainly contemplate burdening recalcitrant PRPs with added costs, the non-settling parties are 
not recalcitrant in this case. Instead, L WG, a group of the parties most responsible for the 
contamination, ought to pay more than others. Thus, it would be unfair, and against the public 
interest to punish the less-liable parties by requiring them to make up the two-thirds ofDEQ's 
past costs left unreimbursed by this Proposed Consent Judgment. 
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2. The Settlement Fails to Expedite Effective Removal or Remedial Actions. 

The statute next requires that before entering a consent judgment, DEQ must determine that the 
consent judgment will "expedite effective removal or remedial actions." ORS 465.325(1). As 
noted above, there is nothing in the record that suggests DEQ has made this determination. Even 
if there is a record on which DEQ based its decision to proceed with this settlement, the 
settlement does not expedite removal or remediation at the Site. 

Indeed, the settlement fails to meet this statutory requirement because L WG is already required 
to perfonn existing removal and remedial work at the Site. L WG is committed to performing 
and funding the RUFS work under its AOC agreement with the EPA. Thus, the Proposed 
Consent Judgment which, on its face, requires LWG to perform remedial work, in fact requires 
nothing new of L WG. If L WG is already obligated to perform the work contemplated in the 
Proposed Consent Judgment, then this proposed settlement does not, and cannot, expedite this 
work in any way. 

The only action the Proposed Consent Judgment requires of L WG is its payment of a mere one
third of the oversight costs DEQ incurred up to the beginning of2001. While partial cost 
recovery is likely good for DEQ, this payment does not speed the removal or remediation of any 
hazardous conditions at or in the Harbor. Thus, the Proposed Consent Judgment fails to meet 
one more statutory requirement of Oregon law, and therefore ought to be rejected. 

3. The Proposed Consent Judgment will not Minimize Litigation. 

The statute provides, finally, that a settlement is appropriate only where it will minimize 
litigation at the site. The Oregon legislature saw settlements as a way to keep parties focused on 
studying and cleaning up a contaminated site rather than wasting time fighting amongst 
themselves over allocation and obligations. As a result, the statute specifies that a settlement 
must minimize the potential for litigation. The Proposed Consent Judgment does not to meet this 
statutory goal. Not only does the proposed settlement fail to reduce likelihood of litigation, it 
appears to raise the possibility that litigation will ensue among the PRPs and regulatory agencies 
at a premature stage, before EPA has issued the CERCLA ROD, and a host of vital questions 
remain unanswered. Therefore, the settlement ought to be rejected. 

This Proposed Consent Judgment is likely to raise the possibility of litigation because it would 
give L WG members significant litigation leverage. Their ability to sue without the threat of state 
action or other PRP contribution suits raises the likelihood that L WG will divert its resources to 
recovering its costs, rather than pursuing the investigation and cleanup. And, as explained 
above, the Proposed Consent Judgment appears to have been crafted to revive potential causes of 
action the LWG may have lost under federal law, creating new - rather than minimizing
litigation possibilities 

The timing of the settlement also suggests that litigation, rather than cleanup, will become the 
fOCllS of LWG's energy. At the present schedule, EPA has indicated that it will likely not issue 
the ROD for several years. Until then, LWG is obligated to continue studying the Harbor in 
preparation for designing cleanup actions. The infonnation on which a judicial allocation would 
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be based is yet to be developed. Thus, to have the State aid LWG in LWG's preparation for 
contribution suits before all required Site infonnation has been collected fails to work in the 
public interest. Again, the Proposed Consent Judgment fails to meet yet another statutory 
requirement and, for this additional reason, ought to be rejected. 

4. Covenant Not to Sue. 

In the Proposed Consent Judgment, DEQ covenants not to sue L WG with regard to the Site 
pursuant to ORS 456.200 to 465.255 and 465.900, ORS Chapter 466, ORS Chapter 468B, and 42 
U.S.c. § 9601 et seq. Covenants not to sue can fonn an important element of a settlement 
agreement, and help to provide certainty for settling parties. In this case, however, the 
covenants are inappropriate as they do not confonn to the statute or meet its requirements. First, 
DEQ cannot provide any covenants unless four conditions are met. As this consent decree does 
not satisfy these conditions, the covenants not to sue cannot be included. Second, even if the 
covenants met the statutory conditions, DEQ's covenants go beyond those the statute authorizes 
DEQ to provide. 

a. Statutory Prerequisites That Must Be Met For DEQ To Give A Covenant 
Not To Sue. 

DEQ may give settling PRPs a covenant not to sue only if "(A) The covenant not to sue is 
in the public interest. (B) The covenant not to sue would expedite removal or remedial 
action ... (C) The person is in full compliance with a consent judgment.. . [and] (D) The removal 
or remedial action has been approved by the director." ORS 465.325(7)(a). As noted elsewhere 
in these comments, there is no record demonstrating that DEQ considered these requirements 
before offering the covenants not to sue. As this fails statutory requirements, the Proposed 
Consent Judgment must be withdrawn by DEQ or rejected for entry by the court. However, even 
if DEQ has met its record requirements, and performed the necessary analysis, the Proposed 
Consent Judgment still fails to meet these statutorily-mandated conditions. Any DEQ decision 
otherwise would be arbitrary and capricious, and thus the covenants not to sue are improper. 

h. Public Interest. 

Before offering a covenant not to sue, DEQ must first determine if it is in the public interest. 
ORS 465.325(7)(a)(A). The statute directs DEQ to make this determination on the basis of 
seven factors. These include: 

(A) The effectiveness and reliability of the remedial action, in light of the other 
alternative remedial actions considered for the facility concerned. 

(B) The nature of the risk remaining at the facility. 

(C) The extent to which perfonnance standards are included in the order or 
judgment. 
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(D) The extent to which the removal or remedial action provides a complete 
remedy for the facility, including a reduction in the hazardous nature of the 
substances at the facility. 

(E) The extent to which the technology used in the removal or remedial action is 
demonstrated to be effective 

(F) Whether the fund or other sources of funding would be available for any 
additional removal or remedial action that might eventually be necessary at 
the facility. 

(G) Whether the removal or remedial action will be carried out, in whole or in 
significant part, by the responsible parties themselves. 

ORS 465.325(7)(d). On the basis of these factors, the covenants not to sue in the Proposed 
Consent Judgment do not satisfy the public interest condition, and thus, DEQ ought to withdraw 
the Proposed Consent Judgment. 

As to the first factor, are no alternative remedial actions that DEQ considered, making it 
impossible for DEQ to assess the effectiveness and reliability of the selected remedial action "in 
light of the other alternative" actions. Second, the Proposed Consent Judgment mandates no new 
remedial action. In fact, it is unclear if the proposed settlement mandates any remedial action at 
all. LWG has agreed with DEQ to perform the RIIFS work; yet, it is already legally obligated to 
perform this work under the AOC with the EPA. So, the Proposed Consent Judgment, in 
actuality, does not consider or require any remedial action. 

Even if the settlement did contemplate remedial action, the available evidence suggests that it is 
not effective or reliable. EPA, which oversees the RIIFS work at the Harbor, has rejected a 
number of L WG' s studies, and has asked L WG to continue studying the problems at the Site for 
at least two more years. LWO has spent millions of dollars and six years simply studying the 
problems at the Site, and no end is in sight. This is not effective or reliable remedial action. At 
the state level, the failure is even more pronounced. Almost no upland source assessment work 
has been done. L WG, EPA and DEQ still have little to no information about sources of 
contamination away from the Site, such as city storm drains, roads, and upriver water discharges. 
A remedial action cannot be effective and reliable without information on the many significant 
sources of contamination. The Proposed Consent Judgment does nothing to rectify these failures 
and fill data gaps critical to produce a reliable remediation. Thus, the first factor of public 
interest fai Is. 

The Proposed Consent Judgment similarly fails to meet the second factor which requires DEQ to 
exan1ine the nature of the risk remaining at the facility. As the RlfFS is still ongoing, and the 
ROD years away, DEQ cannot make an informed decision as to what risks remain at the Site. 
This highlights the fact that this Proposed Consent Judgment is premature. The requirements 
governing covenants not to sue strongly suggest that covenants not to sue are appropriate only 
once the ROD is issued and DEQ has the information required to make an informed decision 
about the Site risks. 
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The Proposed Consent Judgment contains no perfonnance factors, and thus fails the third factor. 
The settlement does require LWG to pay a small fraction ofDEQ's unrecovered oversight costs, 
and reiterates LWG's preexisting RIIFS obligation, but it contains no perfonnance requirements, 
and certainly no standards to guide LWG's actions in relation to work at the Site. Thus, the third 
covenant not to sue factor remains unsatisfied. 

The Proposed Consent Judgment fails the fourth factor completely. DEQ is to detennine the 
"extent to which the removal or remedial action provides a complete remedy for the facility, 
including the reduction in the hazardous nature of the substances at the facility." ORS 
465.325(7)(d)(D). The proposed settlement is certainly not a complete remedy, ifit is a remedy 
at all. And, it will leave the hazardous nature of the substances at the site unchanged. Thus, the 
proposed settlement wholly fails the fourth factor. 

There is no technology discussed or required in the settlement agreement. As a result, DEQ 
cannot have detennined if the technology that LWG might use could be effective. Again, this 
demonstrates that this Proposed Consent Judgment is premature. Instead, DEQ ought to wait 
until EPA issues the ROD, and the work at the Site shifts from investigation to the 
implementation of technology to cleanup the Site. 

Finally, there is nothing in the record to support any analysis of the sixth and seventh factors. 
The public does not have infonnation about what obligations and resources the fund might 
possess. And, as the LWG is not obligated to complete remedial actions, it is impossible to 
ascertain if the responsible parties will cleanup the Site themselves or not. Thus, DEQ cannot 
have made this detennination, and the Proposed Consent Judgment fails the final two factors of 
the public interest analysis. The Proposed Consent Judgment, therefore, should not contain any 
covenant not to sue for LWG's benefit. The Proposed Consent Judgment should be withdrawn 
by DEQ or should be rejected for entry by the court. 

c. Expedite Remedial Actio". 

Before offering a settling PRP a covenant not to sue, DEQ must detennine if"the covenant not to 
sue would expedite removal or remedial action." ORS 46S.325(7)(a). The settlement does not 
expedite the remedial actions; LWG is already required to perfonn the removal and remediation 
actions under its obligation to perfonn and fund the RIlFS work under the AOC with EPA. 
Thus, the Proposed Consent Judgment which, on its face, requires L WG to perfonn remedial 
work, in fact requires nothing new of L WG, and can in no way be said to expedite this work. 
Indeed, the Proposed Consent Judgment will have no legally binding effect on the speed of 
remediation. 

The only action the Proposed Consent Judgment requires ofLWG is payment of the oversight 
costs DEQ incurred up to the beginning of2001. While partial cost recovery is likely good for 
DEQ, this payment does not speed the removal or remediation of the hazardous conditions at the 
Site. As the settlement does not further cleanup at the Harbor, the Proposed Consent Judgment 
fails to meet the statutory requirements for a covenant not to sue. 
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d. Compliance with Consent Judgment 

While LWG may be in compliance with the Proposed Consent Judgment, there is no record or 
data to support or refute this. Again, these record deficiencies are discussed elsewhere in these 
comments. 

e. The Removal or Remedial Action has been Approved by the Director. 

It is unclear if the director has approved the removal or remediation action - if any - embodied 
in the Proposed Consent Judgment. In selecting and approving remedial actions, DEQ "shall 
select or approve a remedial action that: (a) Is protective of present and future public health, 
safety and welfare and of the environment, as specified in OAR 340-122-0040; (b) Is based on 
balancing of remedy selection factors, as specified in section (3) of this rule; and (c) Satisfies the 
requirements for hot spots of contamination, as specified in section (4) of this rule." OAR 340-
I 22-0090( I). As noted above, it appears that DEQ has not met its record requirements for 
making these determinations. However, even if it had developed the required record, such a 
record would not support DEQ's decision to approve this Proposed Consent Judgment and the 
remedial actions it contemplates. 

First, the Proposed Consent Judgment does little to promote the protection of the "present and 
future public health, safety and welfare and of the environment." As noted above, the Proposed 
Consent Judgment does not require the LWG to do any cleanup of the Site, or add to LWG's 
preexisting obligation to study the Site. Thus, the Proposed Consent Judgment does not further 
protection of the public or environmental health. 

Second, DEQ must "balance" the effectiveness, long-term reliability, implementability, 
implementation risk, and reasonableness of cost of the remedial action. OAR 340-122-0900(3). 
Without an administrative record, or documentation on how DEQ arrived at its remedy selection 
the public cannot properly determine if the Proposed Consent Judgment meets these regulatory 
requirements. Even with a properly constituted record, it appears that the Proposed Consent 
Judgment fails to meet the statutory requirement. That the regulation requires DEQ to consider 
the long-term aspects of the action, again suggests that this Proposed Consent Judgment is 
premature. At most, the agreement addresses the study period, and not the subsequent remedial 
action. This settlement ought to be postponed until EPA produces the ROD, and DEQ can 
proceed with the information required to make such a finding. 

Finally, there is no mention of hot spots in the Proposed Consent Judgment. Therefore, the 
settlement fails to satisfy this factor. In sum, because the Proposed Consent Judgment could not 
have been approved by the director in accordance with applicable statutory requirements, it 
ought to be rejected. In the alternative, the Proposed Consent Judgment should at least be 
moditied to exclude the covenants not to sue. 

f. Covenants Exceed Statutory Authority 

Even if the Proposed Consent judgment met the statute's conditions for granting a covenant not 
to sue (which it does not), the Proposed Consent Judgment offers L WG covenants that far exceed 
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DEQ's authority. The statute provides that DEQ may give settling parties "a covenant not to sue 
concerning any liability to the State of Oregon under ORS 465.200 to 465.545 and 465.900." 
ORS 465.325(7)(a). In this Proposed Consent Judgment, however, DEQ has not only given 
LWG these statutorily authorized covenants, it has added complete protection from ORS Chapter 
466, ORS Chapter 468B, and all of the federal Superfund law, 42 V.S.c. § 9601 et seq. As a 
result, LWG is shielded from State enforcement of PCB and oil/fuel storage laws, under Chapter 
466, and water quality and oil spill law, under 468B. These covenants far exceed the limited 
covenants the statute authorizes. DEQ even offers L WG a covenant not to sue under federal 
Superfund law. The Oregon statute does not contemplate absolving settling parties of any 
liability they may have under all applicable laws. Again, while covenants might play an 
important role in settlement agreements, the statute clearly defines the boundaries of what 
covenants DEQ is permitted to give. As the Proposed Consent Judgment goes beyond this 
explicit statutory authorization, DEQ ought to withdraw it. In the alternative, DEQ should 
amend the Proposed Consent Judgment to harmonize it with statutory mandates. 

The state also lacks authority to file the Proposed Consent Judgment and accompanying 
complaint in state circuit court. While the State has yet to show the public the complaint 
containing the claims that the Proposed Consent Judgment purports to settle, the complaint must 
contain claims under both the State superfund statute and the federal CERCLA, based on the 
terms of the Proposed Consent Judgment. The state has the authority to file a consent judgment 
settling state claims in circuit court under ORS 465.325(4)(a). CERCLA, however, provides for 
exclusive federal district court jurisdiction for CERCLA claims, and thus any such claims in the 
State's complaint, or purported settlement of such claims in the Proposed Consent Judgment, 
would have to be dismissed, or the case would have to be removed to federal district court. 42 
U.s.c. § 9613(b). As discussed above, there is no legal authority for an Oregon circuit court to 
enter a judgment addressing (let alone settling) federal CERCLA claims or requiring as a term of 
the Proposed Consent Judgment that the L WG complete work already ordered by EPA under a 
federal AOC. 

g. Proposed Consent Judgment's Record Deficiencies. 

When DEQ enters a Proposed Consent Judgment, it may include a covenant not to sue. ORS 
46S.32S(7)(a). Before DEQ can include such protection, however, the agreement must meet four 
conditions, including that "the removal or remedial action [at issue in the Proposed Consent 
Judgment] has been approved by the director." [d. at (7)(a)(D). When approving a removal or 
remediation action, DEQ's regulations mandate that the agency base its evaluation on the 
administrative record. OAR 340-122-0090. The regulations specify that in making this 
evaluation, "the administrative record shall consist of" six type of documents, including, 

(a) Factual information, data, and analyses that form a basis for the Director's 
action; 

(b) The Preliminary Assessment and Remedial Investigational and Feasibility 
Study, as applicable; 
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(c) Orders, consent decrees, settlement agreements, work plans, and other 
decision documents; 

(d) Guidance documents and technical literature that form a basis for the 
Director's action; and 

(e) Public comments and other information received by the Department prior to 
the Director's action, and Department responses to significant comments. 

OAR § 340-122-0110(1). In other words, in order for DEQ to offer a party a covenant not to 
sue, the Director must have approved the remedial actions at issue in the Proposed Consent 
Judgment. For the Director to approve such actions, though, she must do so on the basis of an 
administrative record that consists of specific documents and information. 

Currently, the record has none of this mandatory information, save for any public comments the 
agency is now receiving on the Proposed Consent Judgment. There is no information or analysis 
that might form the basis of the Director's action. The RIfFS has not been completed yet, and 
will not be for several years. There are no other decisional documents presented as part of the 
administrative record. There are no orders or consent decrees that bear on DEQ's decision to 
approve the remedial action. And, there appears to be no guidance documentation that might 
help to inform DEQ's decision. Without this information, DEQ's record fails to meet the 
standards it set in its own rules. As such, this Proposed Consent Judgment fails the statutory and 
regulatory record requirements. It ought to be withdrawn, in order for the agency to develop and 
consider a complete and adequate record upon which meaningful comments might be proffered 
by the public and meaningful decision might be made by the Director. 

III. COMMENTS UNIQUE TO BEAZER 

Beazer also has a separate and direct interest in the outcome of the settlement between DEQ and 
LWG. For the additional reasons described herein, Beazer objects to the terms of the Proposed 
Consent Judgment, and requests that DEQ withdraw and reconsider the consent judgment. 

First, Beazer was not provided adequate time to review and comment on the Proposed Consent 
Judgment, as DEQ denied its request (as a BWG member) for an extension of time to comment. 
Beazer didn't even know that DEQ believed it had a claim against Beazer until May 5, 2006 
when Beazer received DEQ's demand to participate in settlement discussions concerning DEQ's 
claim for unreimbursed past 'costs. And the details ofDEQ's demand (that it wasn't intending to 
negotiate directly with individual PRPs, but instead expected PRPs to formulate a group 
settlement proposal) weren't disclosed to Beazer until the first meeting with DEQ and DO] on 
May 25. That means that DEQ has essentially given Beazer only 45 days to agree to settle a 
claim about which Beazer previously knew nothing. Such a short time frame for a demand to 
investigate and settle claims is unreasonable, unrealistic, and procedurally and substantively 
unfair. IfDEQ now proceeds to settle with other parties and grant important legal rights and 
benefits that might be denied to Beazer, Beazer's rights will be compromised. At minimum, 
DEQ should grant additional time to Beazer to review and comment on the Proposed Consent 
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Judgment, and to negotiate acceptable terms for Beazer's participation in an equitable settlement 
of its own. 

Second, important rights of Beazer unrelated to the Portland Harbor Site may be adversely 
affected by the Proposed Consent Judgment. Beazer was identified as an alleged PRP by EPA, 
one of29 newly-noticed parties who received notices in early May 2006. Beazer's alleged 
liability arises out of the historical supply of certain chemicals to owners and operators of the 
Time Oil Company ("Time Oil") property adjacent to the Harbor. Beazer never owned or 
operated the Time Oil property, and yet it is being blamed for spills caused by the activities of 
Time Oil, or one of Time Oil's predecessors-in-interest. And to Beazer's knowledge, there is no 
evidence that the chemicals it supplied to Time Oil are sources of contamination to or in the 
Harbor. 

Time Oil and Beazer are actively involved in a dispute and litigation over responsibility for 
contamination on Time Oil's property. Beazer contends in that dispute that Time Oil caused 
contamination which Beazer has paid to clean up. The Time Oil parcel is part of the upland 
source control work currently being conducted under a voluntary cleanup agreement between 
Time Oil and DEQ. Time Oil, of course, is a member of the LWG, and would benefit greatly by 
the Proposed Consent Judgment for a number of reasons. 

Notably from Beazer's perspective, the Proposed Consent Judgment grants contribution 
protection for "Matters Addressed," and "Matters Addressed" includes "RIfFS Work." The term 
"RIfFS Work" includes performance of the RIIFS under the AOe. LWG has already admitted 
that they are incorporating into the RIfFS all data gathered in investigation and cleanup of 
properties adjacent to the Harbor. This includes data gathered during the investigation and 
cleanup of Time Oil's property - data that Beazer has paid more than its fair share to gather. 
Accordingly, as the term is currently defined in the Proposed Consent Judgment, some of the 
"RIfFS Work" arguably includes work for which Beazer has paid at the Time Oil property. And 
because Beazer has overpaid for that work, Beazer has contribution rights against Time Oil. To 
the extent it could be argued that the contribution protection granted to Time Oil under the 
Proposed Consent Judgment may be used to undercut or terminate Beazer's contribution claim 
against Time Oil at the Time Oil property (an argument Beazer does and would oppose), then 
Beazer must object to entry of the Proposed Consent Judgment. 

Moreover, because ofthe manner in which "Matters Addressed" has been defined in the 
Proposed Consent Judgment, Time Oil may argue that it has no further responsibility for the 
damage it caused to its own property other than Time Oil's responsibility to contribute to the 
ongoing RI/FS. While Beazer would oppose such an overly broad interpretation of the Proposed 
Consent Judgment, the Proposed Consent Judgment might leave Beazer at an enormous 
disadvantage relative to the Time Oil property oVer which Beazer does' not have, nor ever had, 
control. 

There is simply no consideration that Time Oil, or any other L WG member, has provided to 
DEQ for such protections, there is no evidence that DEQ has considered or developed a record to 
consider these effects of the Proposed Consent Judgment, and such an arrangement would be 
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procedurally and substantively unfair to Beazer, would be unreasonable and irrational, and would 
violate the public interest. 

Finally, the Proposed Consent Judgment purports to settle certain liabilities of the LWG for 
future RIJFS work. The broad rights allegedly granted to the LWG through the consent 
judgment could adversely affect Beazer by allowing LWG members to assert claims against 
Beazer for future unknown amounts of RIJFS costs. The consent judgment also provides 
contribution protection for L WG members, which would prevent Beazer from asserting a 
contribution action against an L WG member in the event that Beazer incurred RIIFS costs at the 
Site in the future that should be properly allocated to LWG members (for example, if Beazer in 
the future agreed to conduct certain work as part of the RIJFS, or agreed to pay some small 
portion of the future RIJFS costs). Some of these costs may be attributable to LWG members 
(such as Time Oil), but Beazer might be precluded forever more from asserting contribution 
claims for its RVFS costs. This result would prejudice Beazer's future rights and would be 
procedurally and substantively unfair 

For the foregoing reasons, the Proposed Consent Judgment is unfair to Beazer, violates Beazer's 
due process rights, is irrational and unreasonable, is arbitrary and capricious, is unlawful, and is 
not in the public interest. Therefore, the Proposed Consent Judgment should be withdrawn by 
DEP or rejected by the court. 

IV. CONCLUSION 

In sum, Beazer requests that DEQ withdraw the consent judgment and continue its discussions 
with L WG and newly-noticed parties, including Beazer. The consent judgment as currently 
drafted is unfair, arbitrary and capricious, and not in the public interest. 
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regon 
Theodore R. KulongoslQ, Governor 

July 25,2006 

Charles McChesney 
Beazer East, Inc. 
1 Oxford Centre #3000 
Pittsburgh, PA 15219 

Rc: Portland Harbor Superfund Site 

Dear Mr. McChesney: 

Department of Environmental Quality 
Northwest Region Portland Office 

2020 SW 4th Avenue, Suite 400 
Portland, OR 97201-4987 

(503) 229-5263 
R E eEl V ED BY FAX (503) 229-6945 

TIY (503) 229-5471 

JUL 2 8 Z006 

MILLER NASH lLP 

This letter provides you notice of a second opportunity to negotiate a 
settlement with the Oregon Department of Environmental Quality ("DEQ") regarding the 
POitland Harbor Superfund Site in Portland, Oregon. 

By letters dated April 28, 2006, the u.s. Environmental Protection 
Agency ("EPA") requested that you and a number of other potentially responsible parties 
("PRPs") become cooperating parties in the in-water investigation of hazardous substance 
contamination in Portland Harbor by entering an existing administrative consent order 
with EPA, and toward that end also encouraged you and the other PRPs to participate in 
the Lower Willamette Group ("LWG"), a group of PRPs currently performing the in
water investigation. The LWG requested that DEQ similarly provide an opportunity to 
LWG members and other PRPs to enter a state settlement recognizing in-water work 
performed under EPA's consent order. 

By letter dated May 4,2006, DEQ notified you of your potential liability 
for remedial action costs incurred by DEQ in connection with hazardous substance 
contamination of the Portland Harbor, provided you with DEQ's demand for payment of 
those costs, and notified you of an opportunity to enter negotiations with DEQ and other 
PRPs to settle your obligation to reimburse DEQ's costs and to become a cooperating 
palty in the ongoing environmental investigation and study of cleanup remedies for the 
Portland Harbor contamination being overseen by EPA. The DEQ letter also explained 
that settlement negotiations were to proceed on a timeline enabling DEQ to issue a 
proposed consent judgment for public notice and comment in the summer of 2006 and 
enler the consent judgment with the state circuit court by the fall of 2006. 

Following the DEQ letter, DEQ conducted or attended several settlement 
meetings with the PRPs. DEQ was able to reach an agreement in principle with members 
of the LWG as of June 14,2006 -- DEQ's initial negotiating deadline -- but not with the 
non-LWG PRPs. DEQ agreed with the non-LWG PRPs to extend negotiation of the 
consent judgment until July 12,2006, and, if other PRPs agreed in principle to the 
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consent judgment by that date. to provide a second 30-day public comment period on the 
proposed settlement with new parties beginning August 1, 2006. 

On July L, 2006, DEQ issued public notice of opportunity to review and 
comment on the proposed consent judgment with the L WG members, while continuing 
negotiations with non-LWG PRPs. Despite these continued negotiations, as of July 12, 
2006 no other PRP had agreed in principle to join the proposed settlement. The non
LWG PRPs requested another extension of the public comment period, first, until 
October 27, 2006, and, then, until August 31, 2006. DEQ declined to do so, and instead 
offered to negotiate a second consent judgment with non-LWG PRPs on terms similar to 
the proposed consent judgment with the L WG members. 

This letter notifies you in writing of that DEQ offer. If you desire to 
participate in this second set of settlement negotiations with DEQ. please respond by 
August 7, 2006 as described below. 

For further background regarding the Portland Harbor Superfund Sile, 
DEQ's outstanding remedial action costs, and your potential liability for those costs, 
please refer to DEQ's letter to you dated May 4,2006. 

The total amount of non-reimbursed past costs incurred by DEQ in 
connection with remedial activities at Portland Harbor through December 31,20001 is 
$1 ,902,l71.31 2

• By its letter dated May 4, 2006, DEQ made demand for payment by you 
of this amount plus all authorized interest. 

Settlement Opportunity 

As with the proposed consent judgment with the LWG members, the 
settlement with other PRPs would be in the form of a consent judgment entered in state 
circuit court pursuant to ORS 465.325. The salient provisions of the consent judgment 
would require that signing PRPs: (a) pay DEQ's outstanding remedial action costs 
incurred through December 31, 2000; (b) reimburse DEQ's support agency costs under 
the in-water consent order administered by EPA; and (c) perform the in-water work under 
the EPA consent order, as demonstrated by a PRP entering the consent order with EPA or 
otherwise demonstrating that it is helping to fund the work (such as through membership 
in the L WG). In return, DEQ would provide a covenant-not-to-sue, right of contribution, 
and contribution protection regarding the same matters. 

[ The EP A consent order requires reimbursement by PRP signatories to the consent order of costs incurred 
by DEQ as. support agency after January 26. 2001. Generally consistent with that date and for ease of 
accounting, DEQ at this time is offering an opportunity to settle its outstanding costs incurred through 
December 31, 2000. 
Z This outstanding amount would be reduced by S60G.000 pursuant to the proposed consent judgment with 
the LWG members. 
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. DEQ'intends to conduct negotiations so that an agreement in 'principle to 
. . ' . 3 

this second proposed consent judgment may be reached by September 27, 2006 . 
Consent judgment negotiations will be confidential, and, in accordance with ORS 
465.325(4)(b), a PRP's participation in negotiations may not be considered an admission 
of liability. . 

If you elect to participate in this second settlement opportunity, please 
provide a written letter of your intent to engage in good faith negotiations, by August 7, 
2006, mailed to: Kurt Burkholder, Senior Assistant Attorney General, Oregon 
Department of Justice, 1515 SW Fifth Ave., Suite 410, Portland, OR 97201. 

The first negotiation meeting will be held on Thursday, August 10,2006, 
1:00 to 5:00 p.m. (PT), atthe Oregon Department of Justice, 1515 SW Fifth Ave., Suite 
410, Portland, Oregon. If you cannot attend in person, you may call in to a conference 
line at 888-422-7128, code 846603. 

Questions regarding this letter may be directed to Mr. Burkholder at 971-
673-1880, or at kurt.burkholder@doj.state.oLus. 

Thank you for your attention to this matter. 

Elizabeth McKenna, EPA 

SincilY' /J-
;Y~/{i~-...--..-

Dick Pedersen 
Administrator 
Northwest Region 

3 This date is consistent with the extended deadline established by EPA for non-LWG PRPs to negotiate 
mutually~accceptable terms with the LWG for funding and implementation of the remainder of in-water 
work required under the existing EPA consent order. 
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Hopp, Anthony 

From: 
Sent: 
To: 

Dost, Patty [PDost@SCHWABE.com] 
Thursday, September 29,20053:27 PM 
Hopp, Anthony 

Cc: 
Subject: 

Suzanne.Lacampagne@MilierNash.com; rgordon@timeoil.com; Flanagan, Brien J. 
RE: Joint status report 

Thank you for your comments, Tony. I assume that you are authorizing us 
to submit this report with these changes. 

As a reminder, we have not yet received the dioxin remedy information 
your client offered to provide in July. 
-----Original Message-----
From: Hopp, Anthony [mailto:Hopp@WILDMANHARROLD.com] 
Sent: Thursday, September 29, 2005 1:22 PM 
To: Dost, Patty 
Cc: Suzanne.Lacampagne@MillerNash.com; McChesney, Charles E. 
(Pittsburgh) NA 
Subject: Joint status report 

«1584655 1.DOC» 
Patti, 
I have revised the proposed joint status report to make it more 
consistent with the current positions of the parties. It is appropriate 
to refer to past activities as having been conducted by "the parties, " 
but future activities will be conducted by Time Oil. We look forward to 
working with you and your client toward a resolution of this matter and 
a final allocation. 

DISCLAIMER: 
This communication, along with any documents, files or attachments, is 
intended only for the use of the addressee and may contain legally 
privileged and confidential information. If you are not the intended 
recipient, you are hereby notified that any dissemination, distribution 
or copying of any information contained in or attached to this 
communication is strictly prohibited. If you have received this message 
in error, please notify the sender immediately and destroy the original 
communication and its attachments without reading, printing or saving in 
any manner. This communication does not form any contractual obligation 
on behalf of the sender or Wildman, Harrold, Allen & Dixon LLP. Unless 
expressly stated otherwise, any tax advice in this message is not 
intended or written to be used, and cannot be used by a taxpayer, for 
the purpose of avoiding penalties that may be imposed on the taxpayer. 
please consult your tax attorney regarding the form of tax advice that 
may be relied upon to avoid penalties under the Internal Revenue Code. 

To comply with IRS regulations, we are required to inform you that this message, if it 
contains advice relating to federal taxes, cannot be used for the purpose of avoiding 
penalties that may be imposed under federal tax law. Any tax advice that is expressed in 
this message is limited to the tax issues addressed in this message. If advice is 
required that satisfies applicable IRS regulations, for a tax opinion appropriate for 
avoidance of federal tax law penalties, please contact a Schwabe attorney to arrange a 
suitable engagement for that purpose. 

1 
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HARDY MYERS 
Attorney General 

Suzanne Lacampagne 
Miller Nash LLP 
3400 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

July 18, 2006 

Re: Portland Harbor Proposed Consent Judgment 

Dear Suzanne: 

PETER D. SHEPHERD 
Deputy Attorney General 

Thank you for your letter dated July 14,2006, and for the participation of you and other 
representatives of the Blue Water Group in settlement discussions with DEQ. 

I have discussed with DEQ your letter's request that DEQ reconsider extending the public 
comment period for the proposed consent judgment between DEQ and the Lower Willamette Group 
("L WG"). DEQ has authorized me to tell you that it will not be extending the comment period beyond 
the noticed closing date of August 1, 2006. 

DEQ also would like me to clarify two points regarding our discussions to date as described in 
your letter. First, DEQ's original proposal for a second 30-day comment period was predicated on non
LWG parties agreeing in principle to the proposed settlement by July 12,2006. No party did so. It is for 
that reason (as opposed to deferral to the L WG), and the fact that DEQ is offering the Blue Water Group a 

'. continuing opportunity to negotiate a similar settlement with DEQ, that DEQ has elected to retain the 
~omment deadline of August 1 for the proposed settlement with the L WG. 

Second, you mischaracterize the consideration required under the proposed settlement for the 
Rl/FS contribution protection. That protection would not be provided in exchange for the LWG's 
settlement ofDEQ's past costs, but in exchange for performance or financing of the Rl/FS. 

KBB:laIlGENQ7304.DOC 

cc: Jim Anderson 
David Ashton 
Patty Dost 
Elizabeth McKenna 
Claudia Powers 
Blue Water Group members (by email) 

Sincerely, 

Kurt Burkholder 
Assistant Attorney General 
Natural Resources Section 

Error! Unknown document property name., Error! Unknown document property name., Error! Unknown document property 
name. Error! Unknown document property name. Telephone: Error! Unknown document property name. Fax: Error! 

Unknown document property name. TTY: Error! Unknown document property name. 
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Beazer 
BEAZER EAST, INC. C/O THREE RIVERS MANAGEMENT, INC. 

ONE OXFORD CENTRE, SUITE 3000, PITfSBURGH, PA 15219-6401 

May 18, 2006 

VIA FEDERAL EXPRESS & ELECTRONIC MAIL 

Kurt Burkholder, Esq. 
Senior Assistant Attorney General 
Oregon Department of Justice 
1515 SW 5th Avenue, Suite 410 
Portland, OR 97201 
kurt. burkholder@doj.state.or.us 

Re: Portland Harbor Superfund Site 

Dear Mr. Burkholder: 

Charles E. McChesney II, Esq. 
Phone:412-208-8839 
Fax: 412-208-8803 
Email: mcchesneyc@hansonle.com 

I am in-house counsel to Beazer East, Inc. ("Beazer") and am writing to provide Beazer's 
response to certain matters addressed in the Oregon Department of Environmental Quality's 
("DEQ") May 4,2006 letter addressed to "Beazer East, Inc.lBeazer Materials & Services, Inc." 

As an initial matter, you should be advised that Beazer East, Inc. is the correct name of my 
client. Beazer Materials & Services, Inc. is a prior name of Beazer, and is in no way separate or 
distinct from Beazer. All future correspondence regarding the Portland Harbor Superfund Site 
("Site") should be addressed to Beazer East, Inc. and directed to my attention. 

Please be advised that, in addition to DEQ's May 4 letter, Beazer is in receipt of 
correspondence from the United States Environmental Protection Agency and from LECG, LLC 
on behalf of the Lower Willamette Group ("LWG") relating to the Site. Beazer plans to have 
representatives in attendance at the May 24 informational meeting being hosted by the LWG in 
Portland, and looks forward to hearing further from DEQ at that time. 

Regarding DEQ's invitation to participate in settlement negotiations, Beazer hereby accepts the 
invitation and advises DEQ that Beazer is willing to engage in good faith negotiations with DEQ 
and the State of Oregon aimed at settling such claims as DEQ or Oregon may hold. However, 
Beazer makes no commitment at this time to settle any claims on any particular terms, and this 
letter should not be interpreted as a settlement of, or agreement to settle, such claims. Beazer 
does not admit or deny any of the allegations and contentions expressed in DEQ's May 4 letter, 
whether factual or legal, and Beazer reserves all, and waives no, rights, defenses, arguments, 
claims, or counterclaims that it may now have, or may have in the future, with respect to liability, 
costs, and/or allocation at or related to the Site, whether held by DEQ, Oregon, or others. 
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Kurt Burkholder, Esq. 
May 18, 2006 

Page 2 

I trust the foregoing is sufficient response to DEQ's request for a written letter of intent to 
engage in good faith negotiations. Please contact me if this is not consistent with DEQ's 
understanding, or if you have any further questions or concerns. 

Sincerely, 

Charles E. McChesney II 

cc: Michael Tischuk (Beazer) 
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Dregon 
Theodore R. Kulangoski, Govemor 

May 4, 2006 

President 
Beazer East, IncJBeazer Materials & Services, Inc. 
1 Oxford Centre #3000 
Pittsburgh, PA 15219 -. 

Re: Portland Harbor Superfund Site 

Dear Ms: Blundon: 

Department of Environmental Quality 
Northwest Region l'orU~d Offi<;e 

2020 SW 4'" Avenue, Suite 400 
Portland, OR 972014987 

(503) 229-5263 
FAX (503) 22~6945 

. Tn' (503) 229-5471 

OVERNIGHT MAIL 

As yOll may know. the' U. s. Environmental Protection Agency ("EPA") is requesting that 
a number QfpotentiaUy responsible parties ("PRPs") become cooperating parties in the ' 
in-wateriinvestigation ofh4Zardous substance contamination in Portland Harbor by 
entering the existing administrative consent q:r;der with EPA, and is encouraging the PRPs 
to participate in the Lower Willamette Oroup CL WG"). The L WG ~ requ,ested that the 
Oregon Department of Environmental Quality ("DEQ") similarly provide an opportl.nrity 
to L WG members and other PRPs to enter a state settlement reeo gnizing in-water worle 
performed under EPA's consent order. 

, You currently might be working with DEQ to investigate :lfld control sou;rces of . 
contamination to the Willamette· River from .y.oUF upland· facility .. DEQ appreciates your 
cooperation and intends to maintain our constructive worklng·relationship. Since DEQ is 
"vi~g 19 9i~~ll9.s ~~.l!etlJ~J;Q,eJ;l;~ r~quy~t~ 'l?y tlI.e LW(} rl?gard.ip,.s.in-water 'Yo¢ .. an~ 
intends that any such settlement also provlde for reimbursemeI1t of ou41tanding ,costs 
incurred by DEQ at Portlnnd Harbor, DEQ is extending this opp6~unirj to y\?u.·,and other 
PRPs to participate in negotiation of such a settlement. 

This letter therefore serves'to notify you of your potentjalliability ;for ~emedia1 action 
costs incun-ed by DEQ in connecijon with hazardous :substance contamination of the 
Portland Harbor in Portl~d;OregQn, and provides you with DEQ's ,dem~q. fo;r payment 
of those costs. This letter furth8l; notifies you of an ppPOrtunlty to ente~ negotiations with 
DEQ ~d qther PRPs to .settle your obligation to reimburse DEQ's costs and to become a 
,cooperating party in the ongoing environmental.investigatiou and study Qf cleanup 
remedies for the Portland Harbor contamination being overseen by EPA. 

The D EQ negotiation.s will proceed 'on a' short timeline. We therefore request that you 
giv.eJ:his matter your immediate attention. and, if you wish to participate in 'a 
settlement witb DEQ, to please respond by May 19, 2006 in accordance with the, 
instructions set out in this letter. 

GENQ0174 1 
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'Background 

Investigations of sediments and water·q-u.ality in the Willamette River within the 'Portland 
Harbor area have revealed a broad range of hazardous substance contaminants, including 
but not limited to petroleum hydrocarbons, polycyclic aromatic hydrocarbons, 
polychlorinated biphenyls, pentachlorophenol, phthalates, dioxins and furans, DDT and 
other pesticides, alid lead, arsenic, mercury, and other metals. These chemicals have 
entered the river through releases from upland properties, stann water, and upstream 
sources as a result of industrial, commercial, and shipping activities, urb an and 
agricultural runoff, and seWer outfalls. 

In response to this contamination, DEQ undertook a number of measures for the 
protection ofp-u.blic health and the environment, including but not limited to site 
discovery and assessment to locate sources of the contamination, development of a 
Portland Harbor Sediment Management Plan and Sediment Investigation Work Plan to 
guide investigation ofllie sediments contaminat~on, consultation and negotiation with 
PRPs regarding the design and implementation of the plans, coordination with federal . 
agencies and tribes having interests in the Willamette River, and the entry of cooperative 
agreements and public outreach necessary to these efforts. PEQ undertook these 
measures pur.su~t to its authorities under the .state environmental cleanup law, ORS . 
465.200' et seq.) and consistent with Comprehensive Environmental Response, 
'Compensation, and Liability Act ("CERC~A" or "Superfund"). 

~003 

On December 1, 2000, EPA placed the lower Willamette River and related sources of 
contanrination to the river. on the National Priority List pursuant to CERCLA. ,The final 
b9uudaries of the J:lortlaud Harbor Superfund Site will be established by EPA when it . 
selects a:final cleanup rexp,edy for the site. 

DEQ and EPA have' ~greed to share. responsibility for. investigation -and cleauup of the 
Portland. Harbor Superfund Si.te. DEQ is responsible for <:Jverseeing the inv.estig~tlpn and 
control of contamlnant sources to the harbor. . EPA is responsible fOJ: overseeing the 
investigation and cleanup of in-water contamination. Each agency also acts as a support 
agency to the other agency's efforts. EPA is currently administering the performance of 
an in-water remedial investigation and feasibility study ("RIlFS"), under an 
Adminisi::(ative Order on Consent issued by EPA on September 28,2001. Ten PRPs are 
signatories to th~ consent order with EPA. Those consent. order parties, along with a 
reported four other PRPs, have formed what is c:ill~d the Lower Willamette Group for the 
purpose of jointly performing or financing the in-water RlIFS. EPA by separate letter 
dated April 28, 2006 has requested th~t other PRPs become cooperating p~rties by 
signing the consent order. EPA is also encouT"aging the l?~Ps to pa.rticipate in t?!:: LWG. 

Your Potential Liability 

Under the state enviTOntnental cleanup laW,ORS 465_200 et seq., the following persons 
may be liable for DEQ remedial action costs: an owner or operator of a facility at or 
during the time of acts or omissions that result in a release of hazardous substances .at the 
facility; a subsequent owner or operator who knew or reasonably should have known of 

GENQ0174 2 
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the release when the person.became the owner or operator; an owner or operator who. 
obtains actual knowledge of the release and then transfers ownership or operation without 
disclosing such knowledge; a person who. causes, contributes to, or exacerbates 
contamination; a perso.n who unlawfully binders .or delays investigations and c1ea,nup; a 
person who obtains actual knowledge of a release and fails to. proPlptly notify DEQ and 
exercise due care; and a person who fails to. take reasonable precautions against a third 
party's actions. ~ee ORS 465.255. This liability may attach to past o.wners and operators 
as "o/ell as present. The liability generally is strict and joint and several. Siinilar liability 
for DEQ remedial action costs may exi'st under CERCLA. See 42 U.S.C. § 9607. 
Hazardous substances for which liaqility may exist under the state environmental cleanup 
law include CERCLA hazardous substances ano. oil. OM 465.200(16). 

Based on available information, DEQ has reason to believe that hazardous substances 
have been or are being rel~ased at or from the facility(s) located at 103$0 Time Oil Road, 
Portland, Oregon, to the Portland Harbor, and that you may be liable for DEQ's remedial 
action costs under one or more of the grounds enumerated above ~der the state 
~nvironmental cleanup law and CERCLA. 

The total amount of non-reimbursed past costs incurred by DEQ in cOIlllectionwith 
remedial activities at Portland Harbpr through December 31, 2000 is $1,902,171.31.1 A 
summary of these costs is enclosed fdr you reference as Attachment A to thi.s letter. , 
'Pursuant to ORS 465.200 et seq. and CERC~A'-DEQ makes dem.~d for payment by you 

. ofthis amount plus all authorized interest. 

Settlement Opportunity 

As stated above, DEQ intends to commence settlement negotiations with PRPs regardi..ng 
DEQ's remedial action costs at Portland Harbor and other-matters. The settlement would 
be in the fonn of a consent judgment entered in state circuit court pursuant to ORS 
465.325. The salie~t provisions .of the consent judgment Would require that signing 
PRPs: (a) pay DEQ's outstanding reIIl:edial action cos1::S ~curred tbrqugh J?ecember 31, 
2000; (b) reimburse DEQ's support agency costs under the in-water RIlFS consent order 
administered by EPA; and (c) perform the in~water RIfFS under the EPA consent order, 
as demonstrated by a 'PRP entering the consent order with EPA or otherwise 
demonstrating that it is helping to fund the RIlFS work (such as through membersqip in 
the LWG). .' 

In return. DEQ would provide a covenant-not-to-sue, right of contribution, and. 
contribution protection regarding the same ~atters. 

In addition to these benefits of entering a settlement wjth DEQ, there are advantages to 
joining the in-water RIfFS work, including a meaningful role.in the development of the 

, ' 

I The EP A ~onsent order requires rc:imbursement by PRP signatories to thf:; consent ordc:r of costs incturcd 
by DEQ as support agency after January 26, 2001. Generally cOnsiste:Dt with that date and for case: of 
a~countiug. DEQ at this time is offering an opportunity to settle its outsta.nd.iD.g costs incurred through 
December 31, 2000. 
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cleanup alternatives to be evaluated by EPA when it selects a final remedy for the 
Portland Harbor Superfund Site. Further, DEQ understands that the L WG is beginning 
the development ofan allocation process among PRPs, in lieu oflitigatioD, for 

. determining shares of investigation and cleanup costs. Participating in tbis process and 
the LWG may be in your interest. 

DEQ understands that the LWG has inVited you and other PRPs to an infoIDlational 
meeting to discuss the L WG's activities to date and your potential participation in· 
performing or funding the in-water RlIFS work DEQ and EPA representatives intend to 
participate in portions of that meeting. 

The DEQ consent judgment negotiations will proceed Oll a tight timeline. DEQ intends 
to complete negotiations so that a proposed consent judgment may be issued for public 
notice and comment this summerof2006, and the consent judgment entered with the 
state circuit court by the fall of 2006. Cons~nt j udgm~t negotiations will be 
confidential, and, in accordance with ORS 465.325(4)(b), a PRP's participation in 
negotiations shall not be considered an admission ofliabilify. 

If you elect to participate in this settlement opportunity, please provide a written letter of 
your intent to engage in goOd faith negotiations, by May 19~ 2006, mailed to: Kurt 
Burkholder, Senior Assistant Attorney General, Oregon Department of Justice, 1515 SW 

til . 
5 Ave., Suite 410, Portland, OR 97201. 

For your information, the mailing list enclosed with this letter as Attacb.:qlent B shows the 
other PRPs receiving this notice of settlement opportunity from DEQ: 

Questions regarding this letter may be directed to Mr. Burkholder at 971-673-1880, or at 
kurt.burkholder@doi.state.or.us. If you have auy questioIlf.i regarding the EPA consent 
order. we suggest you contact Elizabeth McKenna at 206-553-0016. Questions regarding 
participation in the L WG may be directed to David Ashton at 503-944-7090. or William 
Joyce at 206-957-5951. 

Thank you for your attention to this matter. 

Dick Pedersen 
Administrator 
Northwest Region 

Enc1.s 

GI!.NQOl74 4 
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Introduction 

This cost summaryI describes remedial activities undertaken by the Oregon Department 
of Environmental Quality C"DEQ'') in response to releases of hazardous substances to the 
WiUamette River in the area known as Portland Harbor. These activities were undertaken 
by DEQ pursuant to its removal and remedial action authorities under the state 
environmental cleanup law, ORS 465.200 et seq., and consistent with the federal 
Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA"), 
42 V.S.C § 9601 et seq. 

This cost summary also describes DEQ costs associated with or attributable to DEQ's 
remedial activities in Portland Harbor through December 31,2000 that have not been 
reimbursed. 

Section 1 of this summary provides background regarrung Portland Harbor and a general 
description ofDEQ's remedial activities. Section 2 lists the "projects" used by DEQ to 
record its expenditures in Portland Harbor, as well as total expenditures and outstanding 
balance. Section 3 provides a nauative description of work per project and a line-item 
accounting of specific types of eXpenditures per- project. Section 4 describes contractor 
expenditures. 

DEQ maintains direct labor summaries, work logs) payroll records, receipts, and other 
recOTds to document work perfonned and expenses incurred. This back-up 
documentation is not included in this cost summary. 

Section 1. Background 

Investigations of sediments and water quality in the Willamette River within the Portland 
Harbor area have revealed a broad range of hazardous substance contaminants, including 
but not limited to petroleum hydrocarbons, polycyclic aromatic hydrocarbons, 
polychlorinated biphenyls, pentachlorophenol, phthalates, dioxins and furans, DDT and 
other pesticides, and lead, arseruc, mercury, and other metals. These chemicals have 
entered the river through. releases from upland properties, storm water, and upstream. 
sources as a result of industrial, commercial, and shipping activities, urban and 
agricultural runoff, and sewer outfalls. 

In response to this contamination, DEQ undertook a number of measures for the 
protection of public health and the environment, including but not limited to site 
discovery and assessment to locate sources of the contamination, development of a 
Portland Harbor Sediment Management Plan and Sediment Investigation Work Plan2 to 
guide investigation of the sediments contamination, consultation and negotiation with 
potentially liable parties regarding the design and implementation of the plans, 

I This summary may be revised as historical records arc further researched and outstanding costs are 
updated. 
2 Thjs wolk plan is also refe:tted to in some cost documentation as the ''Portland Harbor Rl Warle Plan" or 
"RIfFS Work Plan". 

2 
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coordination with federal agencies and tribes having mter:ests in the Willamette River, 
and the entry of cooperative agreements and public outreach necessary to these efforts. 

On December 1. 2000, the U.S. EnVironmental Protection Agency (''EPA'') placed the 
stretch of the WiUamette Rjver approximately from River Miles 3.5 to 9.2, and related 
sources of contamination to river sediments, on the National Priority List ("NFL") 
pursuant to CERCLA. The final boundaries of the Portland Harbor Superfund Site will be 
established by EPA when it selects a final cleanup remedy for the site. DEQ and EPA 
have agreed to share responsibility for investigation and cleanup of the Portland Harbor 
Superfund Site. DEQ is responsible for overseeing the investigation and control of 
contaminant sources to the harbor. EPA is responsible for overseeing the investigation 
and cleanup of in-water contamination. Each agency also acts as a support agency to the 
other agency's efforts. On September 28, 2001, EPA issued an administrative consent 
order entered with potentially responsible parties ("PRPs") for the performance of a 
remedial investigation and feasibility study of in-water contamll)ation. That consent 
order requires reimbursement by PRP signatories to the consent order of costs incurred 
by DEQ as support agency on or after January 26,2001.3 . 

Section 2. Projects and Total Costs 

TIris cost summary does not include DEQ activities and expenditures regarding Portland 
Harbor for which it has been reimbursed (e.g., development of Portland Harbor Sediment 
Management Plan)~ for site~speci:fic enforcement or investigations at upland facilities 
constituting sources or potential sources of contamination to the harbor, or for remedial 
activities undertaken on or after January 1, 2001. For outstanding remedial action costs 
incurred before January 1, 2001, the follOwing Table 2.1 shows the DEQ projects by 
number and name, costs incurred and reimbursed per project, and the total cost 
outstanding. The total amount ofDEQ's outstanding remedial action costs for Portland 
Harbor through December 31, 2000 is $ 1.902,171.31. 

Table 2.1 Portland Ha':bo.r Projects and Expenditures 

PROJECT # 
73100800 
73100900 
73101100 
73101200 
73101300 
73101400 
73163500 
74166000 
74167000 

PROJECT NAME 
PH Interim Site Assessment Coordination 
PH Interim Project Support 
PH Interim Consent Decree Negotiation 
PH Interim Agency & Tribal Coordination 
PH Interim Public Involvement 
PH Interim Fish Workshop 
PH Interim Sed Invest W orkplan Contract 
Portland Harbor Sediments 
Portland HarbDT Section Admin 
TOTAL 

Cost 
$98,574.94 
$531,774.08 
$17,986.51 
$400,040.38 
$105,865.22 
$26,231.08 
$655,271.10 
SI03,217.83 
$29,897.40 
$1,968,858.54 

R.eeeived 
$0.00 
$29,322.78 
$313.04 
$29,058.94 
$7,992.47 
$0.00 
$0.00 
$0.00 
$0.00 
$66,687.23 

Owed 
$98,574.94 
$502,451.30 
$17,673.47 
$370,981.44 
$97,872.75 
$26,231.08 
$655,271.10 
$103,217.83 
$29,897.40 
$1,902,171.31 

3 For ease of accounting Wld generally consistent with the date provided in the EPA consent order for 
reimbursement of DEQ costs, this COS[ summary describes outstanding DEQ costs through December 31, 
2000. 
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Section 3. Project Descriptions and Expenditures 

This section provides a narrative description and aCcounting schedule per DEQ project. 

In addition to direct project costs, each project's accounting schedule includes charges for 
"LQD Indirect Cosf', "Agency Indirect Cost", and "Cleanup Law Rewrite". 

DEQ charges for two types of indirect charges. One is the costs incurred by DEQ's Land 
Quality Division's environmental cleanup program ("LQD Indirect Cost''). The other is 
the Land Quality Division's share ofDEQ agency-wide costs ("Agency Indirect Cost"). 
Examples of indirect charges are: office space; equipment and supplies; non-site specific 
activities of project staff, such as training and program administrative activities; clerical, 
computer network, time accounting, invoicing and grants management; management and 
supervision; development of technical guidance and policies; and a share ofDEQ 
centralized services, such as accounting, human resources, and infonnation systems. 

DEQ sets the LQD Indirect Cost rate by calculating the pool of indirect program costs 
and dividing by the Personal Services charged directly to sites. The Agency Indirect Cost 
is a rate negotiated annually with EPA. For the time periods involved, the LQD Indirect 
Cost rate varied! by year, from 182 to 184% of Personal Services, and the Agency 
Indirect Cost rate averaged about 19.2%. 

Each of the Portland Harbor projects also includes a "Cleanup Law Rewrite" charge. This 
was a surcharge authorized by the Oregon Legislature for the recovery of costs incurred 
for certain progl"anl development, rulemaking, and other administrative actions. See ORS 
465.333. The surcbarge, 12% ofpersonal service charges, was assessed from the 
beginning of 1996 through December 2000. 

Each of the preceding charges was based on generally-accepted accounting practices. 

73100800 PH Interim Site Assessment Coordination. In 1998, DEQ initiated a site 
discovery and site assessment process, including evaluation of available information 
regarding activities and conditions in Portland Harbor to identify likely upland sources of 
contamination threatening the river. This project account recorded DEQ costs incurred 
for these activities from July 1, 1999 through October 3, 2000. 

Project Expenditures Costs 

Personal Services 
Attorney General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LCD Indirect Cost 

4 

$22,360.45 
25,821.00 
6.61 
89.84 
1,766.40 
0.00 
4,717.66 
41,129.74 
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Cleanup Law Rewrite 

Total Expenditures 

PORTLAND LEGAL DOJ 

2,683.24 

$98,574.94 

73100900 PH Interim Project Snpport. General activities supporting the Portland 
Harbor project. Work tasks included but were not limited to: coordjnating with D.EQ's 
Cleanup Program. and Policy Development Section on related legislative issues; preparing 
and presenting briefmgs to DEQ senior managers; coordinating with DEQ's Business 
Office on general financial matters; developing general upland enforcement strategies; 
undertaking inter-agency coordination; and providing overall project support that was 
not directly related to other project activities. This project account recorded DEQ costs 
incurred for these activities from July 1, 1999 through Apri130, 2001, but the amounts 
shown below have been adjusted to exclude costs incurred on or after January 1,2001. 
The amounts indicated below also do not reflect $29,322.78 in project payments received 
on March 31, 2003 from the Lower Willamette Group (see Table 2.1). 

Project Expenditures 

Personal Services 
Attorney General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LQD htclirect Cost 
Cleanup Law Rewrite 

Total Expenditures 

$159,407.96 
17,373.11 
2,156.13 
1,969.75 
6,480.51 
0.00 
32,470.63 
292,787.03 
19,128.96 

$531. 774.08 

73101100 PH Interim Consent Decree Negotiation. Developing and negotiating a 
proposed. consent decree with PRPs, in support of a state-lead investigation and cleanup 
of Portland Harbor before NPL listing. This project account recorded DEQ costs incurred 
for these activities from July 7, 1999 through February 22, 2001, but the amounts shown 
below have been adjusted to exclude costs incurred on or after January 1, 2001. The 
amounts indicated below also do not reflect $313.04 in project payments received on 
March 31, 2003 from the LowerWillamette Group (see Table 2.1). 

Project Expenditures 

Personal Services 
Attorney General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 

5 

$2,556.31 
9,949.50 
0.00 
0.00 
0.00 
0.00 
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Agency Indirect Cost 
LCD Indirect Cost 
Cleanup Law Rewrite 

Total Expenditures 
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502.14 
4,671.79 
306.77 

$17,986.51 

73101200 PH Interim Agency & Tribal Coordination. DEQ met and coordinated 
with Tribes and state and federal resource agencies regarding a state-lead investigation 
and cleanup of the Portland Harbor before NPL listing. In relation to the NPL listing, 
DEQ negotiated and entered the February 2001 Memorandum of Understanding with 
EPA, Tribes, and state and federal agencies, and provided review of drafts of the 2001 
EPA consent order and scope of work for that order. This project account recorded DEQ 
costs incurred for these activities from July 1, 1999 through April 30, 2001, but the 
amounts shown below have been adjusted to exclude costs incurred on or after January 1, 
2001. The amounts indicated below also do not reflect $26,950.79 in project payments 
received on March 31, 2003 from the Lower Willamette Group. Nor do they include a 
payment of$2,108.15 received on June 24, 2003 from the Portland Harbor Treasury Fund 
(see Table 2.1). 

Project Expenditures 

Personal Services 
Attorney General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LCD Indirect Cost 
Cleanup Law Rewrite 

Total Expenditures 

$85,884.53 
101,872.22 
7,412.07 
1,258.93 
17,788.70 
0.00 
17,801.39 
157,716.41 
10,306.13 

$400,040.38 

73101300 PH Interim Public Involvement. Developing and implementing public 
involvement plan; developing a list of public stakeholders and engaging those 
stakeholders; developing community support; developing press releases and fact sheets; 
developing a DEQ Portland Harbor web page; complying with state public records laws; 
meeting with community groups, media, schools, and other interested parties; 
participating in related conferences. seminars, and panel discussions. This project 
account recorded DEQ costs incurred for these activities from July 6, 1999 through April 
30,2001, but the amounts shown below have been adjusted to exc1ude costs incurred on 
or after January 1, 200l. The amounts indicated below also do not reflect $7,992.47 in 
project payments received on March 31, 2003 from the Lower WiUamette Group (see 
Table 2.1). 

Project Expenditures 

6 
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Personal Services 
Attorney General 

-Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LCD Indirect Cost 
Cleanup Law Rewrite 

Total Expenditures 

PORTLAND LEGAL DOJ 

$24,517_92 
0.00 
1,613.73 
9,504_74 
17,289.36 
0.00 
5,021.93 
44,975.36 
2,942.18 

$105,865.22 

73101400 PH Interim Fish Workshop. Planning, coordinating, and hosting the 
"Technical Workshop on Assessing Contaminant Threats to Fish" in Portland on January 
11 and 12,2000. The workshop was held in support of the development of Portland 
Harbor Sediment Investigation Work Plan. The purpose of the workshop was to consider 
the use ofbioindicators for evaluating threats posed to fish from sediment-related 
contaminants. This project account reCQrded DEQ costs incurred for these activities from 
August 23,1999 through March 9, 2000. 

Project Expenditures 

Personal Services 
Attorney General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LQD Indirect Cost 
Cleanup Law Rewrite 

Total Expenditures 

$5,275.30 
0.00 
4,293.16 
5,206.09 
0.00 
0.00 
1,116.94 
9,706.56 
633.03 

$26,231.08 

73163500 PH Interim Sed Invest Workplan Contract. Developing the Portland 
Harbor Sediment Investigation Work Plan, including meetings and plan review with a 
Technical Exchange Workgroup and Stakeholders Advisory Group. This project account 
recorded DEQ costs incurred for these activities from April 12, 1999 through. December 
31,2000. 

Project Expenditures 

Personal Services 
Attorney General 
TTavel 

7 

Costs 

$77.987.18 
3,843.00 
6,460.63 
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Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LQD Indirect Cost 
Cleanup Law Rewrite 

Tota) Expenditur;es 
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4,654.61 
393,074.18 
0.00 
16,416.88 
143,476.13 
9,358.49 

$655,271.10 

74166000 Portland lIarbot' Sediments. Evaluating and analyzing recent and historical 
sediment data. This work included development of ''baseline'' (i.e., ambient) 
contaminant concentrations in sediment to support development of the Portland Harbor 
Sediment Management Plan and the Portland Harbor Sediment Investigation Work Plan. 
This project account recorded DEQ costs incurred for these activities from Au.gust 11, 
1998 through November 30, 1998. 

Project Expenditures 

Personal Services 
Attoruey General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 
LCD Indirect Cost 
Cleanup Law Rewrite 

Total Expenditures 

$31,723.06 
1,556.30 
0.00 
1,028.70 
0.00 
0.00 
5,780.89 
59,322.12 
3,806.76 

$103,217.83 

74167000 Portland Harbor Section Admin. General administrative duties supporting 
the Portland Harbor project. WOJ;k tasks included but were not limited to: general 
administrative support (e.g., mailing, fi1ing, meeting coordination); coordination of 
upland work with sediment work; general internal DEQ coordination (e.g., financial 
management, reviewing invoices); and Portland Harbor staff admin time. This project 
account recorded DEQ costs incurred for these aotivities from August 9. 1999 through 
Apri130, 2001, but the amounts shown below have been adjusted to exclude costs 
incurred on or after January 1, 2001. 

Project Expenditures 

Personal Services 
Attorney General 
Travel 
Services and Supplies 
Contract Payments 
Capital Outlay 
Agency Indirect Cost 

8 

$9,559.14 
0.00 
0.00 
0.00 
0.00 
0.00 
1,793.53 
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LCD Indirect Cost 
Cleanup Law Rewrite 

Total Expenditures 

Section 4. Summary of Contracted Work Expenditures 

17,397.63 
1,147.10 

$29,897.40 

This section provides infonnation on contract work related to the projects involving DEQ 
contractor costs. DEQ incurred contract expenditures for five of the above projects: 

73100800: PH Interim Site Assessment Coordination 
73100900: PH Interim Project Support 
73101200: PH Interim Agency & Tribal Coordination 
73101300: PH Interim Public Involvement 
73163500: PH Interim Sediment Investigation Workplan Contract 

Table 4.1 provides a summary, by project and contractor, ofDEQ contract expenditures 
associated with Portland Harbor through December 31, 2000 that have not yet been 
reimbursed . 
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Table 4.1 

Project # Amount Paid to Contract # Description 
73100800 $1,766.40 Personnel Department '" Temporary EmJ!loyee 
Total $1,766.40 

73100900 $6,326.91 Enviroissues Contract # 111-00 
73100900 $ 153.60 Personnel Depamnent * Temporary Employee 
Total $6,480.51 

73101200 $3,763.20 Personnel Department * Tem~orary Employee 
73101200 $2,766.60 Coni Tribes Grand Ronde Reimburse: ABN., Inc. 
73101200 $11,412.93 Enviroissues Contract # 111-00 
Total $17,942.734 

73101300 $4.608.00 Personnel Department 11< Tempo~ Employee 
73101300 $8,565.89 Enviroissues Contract # 140-99 
73101300 $4,115.47 Enviroissues Contract # 111-00 
Total $17,289.36 

73163500 $768.00 Pe~onnelDepanrnnent* Tem~rary EmJ)loyee 
73163500 $34,800.08 Enviroissues Contract # 140-99 
73163500 $240,314.29 Ecology & Environment (E&E) Contract # 88-97-18 
73163500 $40,272.79 Avocet Consulting Contract # 046-00 
73163500 $59,976.41 EVS Consulting Contract # 047-00 
73163500 $16.942.61 Enviroissues Contract # 111-00 
Total $393,074.18 

* Note: "PersollIlel Department" is a temporary employment agency. 

The following are excerpted Scopes of Work for the work conducted by Enviroissues, 
EVS Consulting, Avocet Consulting, and Ecology & Environment. 

Scope of Work for Enviroissues Contract # 111-00 

"WORK TO BE PERFORMED 

Specific assignments and task'> authorized under this contract will be issued through a 
task order from the DEQ project officer to the contractor. The task order will specify the 
work to be performed, the deliverables to be provided to DEQ. the estimated budget for 
the work and a schedule for completion of the task. Work required Wlder this contract 
will be performed on an hourly basis, based on hourly rates agreed to in Exhibit C. DEQ 

4 This total amount as of December 31, 2000 was $17,788.70. 
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approval is required before Contractor uses personnel other than identified in Exhibit C. 
Contractor must provide the following infonnation before additional personnel are 
assigned to the project: Hourly rate and the type of work each person will perform. 

Work required under this contract will be similar in nature to the type of work described 
below: 

• Provide support to DEQ and their technical contractors in arranging andfaeilitating 
meetings among the various stakeholders involved in. or affected by, Portland 
Harbor. 
Provide public involvemenz and community outreach support, including, hut not 
limited to, developingfact sheets and other educational material. organizing and 
facilitating public meetings and reviewing and revising the Portland Harbor Public 
Involvement Plan. 

• Assist DEQ and their technical contractors with project scheduling. 
Assist DEQ by arrangingfor editing. productlon and distribution o/technical 
documents as needed. 

• Provide support to DEQ and their technical contractors in managing action items 
and comments received during work group meetings. advisory group meetings. and 
public comment periods, including preparing comment responsiveness summaries as 
needed; 
PrOVide support to DEQ and their technical contractors with the coordination of 
technical and policy issues related to sediment investigations; 
Provide advice and support for setting strategic direction, decision making. and 
policy analysis in the following areas: 

• Team building and coordination o/regulatory. industry, tribal and community 
viewpoints and interests relating to the technical and policy issues regarding the 
investigation and remediation of contaminated sediments. 
Coordinatioll with federal and state natural resource trustee agencies; 

• Coordination with Native American Tribes 
Coordination withfaderaZ and state agencies including EPA and u.s. Anny Corps of 
Engineers; 

• Coordination of funding issues. including identifying potential funding options and 
assisting with negotiations on funding agreements." 

Scope of Work for Enviroissues Contract # 140-99 

"WORK TO BE PERFORMED 
Contractor shall finalize the PHSMP, format a final document into PageMaker. 
and support DEQ in various areas of policy development in preparation for the 
June 29, 1999 RDT. DEQ will make office space for one individual and computer 
access available to the selected contractor at the discretion of the contractor. The 
contractor will pruvide the following support services. as well as others as 
requested by DEQ: 

(1) Ensure that the final PHSMP and Appendices. formatted in PageMaker. contains 
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the following elements: 
(a) Sampling and Analysis Protocols; 
(b) Dev~lopment of Freshwater Sediment Screening Levels; 
(c) Risk Assessment Protocol; 
(d) Public Involvement 
(e) Natural Resource Agency and Tribal Government Coordination; 
(1) Sediment Dredging Coordination; 
(g) Site Discovery; 
(h) Enforcement Strategies; 
(i) Funding Strategies; and 
(j) Harbor-Wide and Site Specific Schedules 

(2) Support DEQ in the public comment period that ends May J 9, 1999. 
(3) Develop a complete comment responsiveness summary, and fm.alize the PHSMP 
responsiveness summary. 
(4) Develop schedules for the final production. review, and editing of the P HSMP. 
(5) Ensure that action items re.sulttngfrom the public comment period are documented, 
tracked. and appropriately "addressed in the PHSMP. 
(6) Assist DEQ inpreparation of the June 29,1999 RDTmeeting, which would include 
providing management and policy support on natural resource trustee and tribal 
coordination, funding strategies and enforcement strategies. h 

Scope of Work for EVS Contract # 047-00 

"WORK TO BE PERFORMED 
It is currently estimated that the contractor shall provide approximately 500 
hours 0/ technical assista;nce support to DEQ related to the review and revision of 
the Portland Harbor Group '$ Remedial Investigation Work Plan. This work plan 
will cover tasks described in the SAM, PHSMP Appendix C [SOW Attachment 
J 3]. Thus, the contractor will he required to technically review and provide 
written comments on a work plan that will include, but not necessarily be limited 
to, the fallowing tasks: 

(1) SUPPORTING INVESTiGATIONS 
(a) Benthic surveys will be conducted to provide information on the status Of 

benthic communities in the lower WiUamette Rtver and On the usefulness 
of such surveys for assessing risks at individual sites Or Harbor-wide, 

(b) Ecological characterization surveys will be conducted to provide data 
regarding the types and abundance offlSh and wildlife within Portland 
Harbor. Such information will he used to: verify or alter the choice of 
assessment endpoints to be carried through the ecolOgical risk 
assessment, evaluate how fish and Wildlife may be exposed to chemicals 
present in sediment, and potentially refine Harbor wide exposure 
scenarios used in tissue guidelines and biota-sediment accumulation 
functions. 

(c) A human activity and fish consumption survey will examine recreational 
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and subsistence }lShing, beach and water-contact recreation, and water. 
contact occupational scenarios within the Harbor. The fish consumption 
survey will consider recreational (sport anglers). subsistence. and tribal 
fishing populations. 

(d) A sediment transport and fate investigation will be conducted to expand 
our understanding of how sediments are transported into and within the 
Portland Harbor for the purposes of assessing risk and evaluating the 
efficacy of various remedial alternatives. 

(2) SEDIMENT AND BIOTA SAMPliNG AND ANALYSIS 
(a) Sediment chemistry. sediment bioassay, andfish/shellfish tissue data from 

sampLe locations in reference areas and areas of the Harbor outside 
known sites will be used to assess the nature and extent of contamination 
on a Harbor-wide basis, characterize impacts to the benthic community. 
and provide data to SEDQUAL. to support the ongoing development 0/ 
sediment quc.lity guidelines. 

(b) Supplemental chemistry and bioassay data/or the calculation. ofcertain 
sediment quality guidelines may need to be obtained from specific Sites, 
those with particular concentrations of contaminants or physical sediment 
characteristics. 

(3) RISK ASSESSMENTS 
(a) Human health and ecological risk assessments will be peiformed to 

detennine whether there are unacceptable risks (i.e .. exceedance of target 
tissue levels) to humans Or wildlife from consumption of fish, shellfish. or 
macroinvertebtates taken from the Harbor, or unacceptable risks (i.e., 
exceedance of tissue screening concentrations or other injury criteria) to 
fzsh from exposure to contaminated sediment. 

The work to be performed will also include preparation jor, attendance at, and 
responses to action items resulting from the meetings (all planned to be held in or 
near Portland, Oregon) including approximately 10 weekly technical exchange 
meetings with DEQ staff and those preparing the remedial investigation work 
plan . .. 

Scope of Work for Avocet Contract # 046-00 

"WORK TO BE PERFORMED 
Jt is currently estimated that the contractor shall provide approximately 500 hours 
of technical assistance support to DEQ related to the preparation of a detailed 
work plan for the programmatic tasks generally described below and more 
completely in the SAM, PHSMP Appen.dix U [SOW Attachment B}. DEQ currently 
anticipates technical assistance support that will likely include following tasks: 

(J) Preparation of a work plan fully describing the information and procedures 
required for development of' 
(a) sediment quality guidelines. (b) target tissue levels for human health. (e) 

target tissue levels for wildlife, (d) tissue screening concentrations for fish, (e) a 
harbor-wide biota-sediment accumulation function, and (j) any fish injury 
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assessment methods required by the natural resource trustees. This will include 
preparation of draft sections of the work plan. 

(2) Maintaining and upgrading the SEDQUAL data base, training DEQ staff in the 
efficient use of the data base, and extracting specific informationfrom the data 
base for use in developing both the Programmatic and Remedial Investigation 
Tasks Work Plans. 

(3) Establishing performance standards for suitable reference areas then, using 
whatever peifonnance standards are established, identifYing candidate reference 
areas through a review of existing sediment data, land uses, and other available 
information for areas in the lower Willamette River above and below Portland 
Harbor, and in the Columbia River 

The work to be performed will also include preparation for, attendance at, and responses 
to action items resulting from the follOWing meetings (all planned to be held in or near 
Portland, Oregon): 

(1) Approximately 10 weekly technical exchange meetings with DEQ staff and those 
preparing the remedial investigation work plan. 

(2) Approximately 5 weekly stakeholder technical workgroup meetings involving 
representatives from DEQ, U.S. EPA, Native American tribes, natur.al resource 
trustees, local governments, representatives of the Portland Harbor Group, and 
other stakeholders. 

(3) Approximately 6 public meetings and public outreach events. 

Specific activities authorized under this contract will be issued through a letter from the 
DEQ Project Officer to the contractor. The letter will specifY the work to be performed, 
the deliverable to be provided to DEQ, the estimated budget for the work> and a schedule 
for completion of the work. Note that the Programmatic Tasb Work Plan deliverable will 
be subject to approval by DEg, to a review ofils technical adequacy by a stakeholder 
technical workgroup convenedfor this purpose by DEQ, and to a public comment 
process. " 

Scope of Work for Ecology and Environment Task Order No 88-97-18 

l&WORK TO BE PERFORMED 

Task 1: Project Administration. The Contractor will perform general project 
administration to manage the technical and financial details of this project, including 
monthly project progress reports, in.voices, and coordinating staff resvurces. Costs for 
preparation of a budget and assumptions proposal (BAP), with one revision, are included 
in this task. Because the scope of work is not firm at this time and level-oi-effort (LOE) 
may change depending on input from various me,etings, the Contractor will meet with 
DEQ in November and January to assess the budget status_ The Contractor may have to 
prepare two BAPs as a result of the budget review ~eetings. 
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Tusk 2: Project Scoping. The Contractor will work cooperatively with DEQ to develop 
an outline/table of contents which will form the backbone of the work to be done for the 
PHSIWP (Task 3). This entatls reviewing the Portland Harbor Sediment Management 
Plan, including its Sediment Assessment Methodology (Appendix G). The Contractor will 
also consult U.S. EPA's RI framework, in coordination with the PHSMP, when 
developing the scope of the RI portion of the PHSIWP. The Contractor will also review 
related documents that were used to prepare the PHSMP, including investigations from 
current DEQ cleanup sites and the 1997 EPAIDEQ Harbor sediment investigation. It 
should be assumed that these documents will be available from DEQ and that the data 
from earlier investigations have already been compiled into a database (SEDQUAL) that 
will be provided to the Contractor. 

T4Sk 3: Remedial Investigation Wo,.k Plan. The R1 Work Plan consists of several tasks 
to be completed by the Contractor, as described below. These tasks correspond to the 
draft table of contents [SOW Attachment C] that was developed by DEQ and which will 
be revised as part of Task 2. The Contractor should allow for two versions of the R1 
Work Plan: a DEQ-intemal review and a formal draft. The Contractor should assume 
that one hard copy of the RI Work Plan, including figures and tables, and an MS-Word 
compatible electronic file of all text, tables, and figures will be delivered to DEQ. 

Task 3.1: RI Work Plan. This task involves preparation of the main body of the RI Work 
Plan, and includes the following; 

• Portions of the Initial Evaluation, including a summary of existing 
data and information on individual sites. The Contractor should 
assume that most of this section will be provided by DEQ from the 
PHSMP and subsequent Strategy Recommendations for new DEQ 
cleanup sites, and that this information can be used with little or 
no modification. It is used to support the rationale for 
supplemental sampling at current DEQ cleanup sites. The 
Contractor will evaluate the previous investigations and data 
available from the Task 2 to assist DEQ With preparation of the 
initial Evaluation. 

• Sediment Investigation Rationale. The Contractor will use the 
framework for the Sediment Investigation Rationale presented in 
the PHSMP and the information derived from the Initial 
Evaluation to develop more detailed and specific rationales for the 
RI work in harbor and reference areas, and supplemental data 
collection at specific sites. 

• The Contractor should assume the work plan text related to the 
Programmatic Tasks will be provided by DEQ or ocher contractors 
and that the Contractor will not peiform work on these tasks. 

• Remedial Investigation Tasks, including work plans for ecological 
characterization surveys, reference area selection, human use 
characterization surveys, sampling and analysis, and the data 
management plan. The Contractor should expect that maximum 
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use will be made of appropriate existing text wherever possible 
and that material such as existing no~-proprietary procedures as 
identified by the Contractor) will be incorporated by reference. 
The Contractor should assume that infonnation necessary for the 
completion of this portion of the wof.k plan will be supplied by 
DEQ or other contractors in a timely manner. 

• Sediment Evaluation, including the baseline human health and 
ecological risk assessment work plans as well as Remedial 
lnvesligation reporting tasks. 

For each of these work plan components, the document will be prepared in three stages, 
as/ollows: 

(1) Preparation of a strategy and rough draft for presentation at a 
scheduled technical exchange workgroup (TEW) meeting. 

(2) Following discussion and comments from the workgroup, DEQ 
will provide direction on specific changes to be made to the rough 
draft. The Contractor will revise the rough draft, then prepare a 
complete draft of the text as the DEQ internal draft of that portion 
of the RI Work Plan. 

(3) Following receipt of DEQ comments on the internal draft, a draft 
version of the document will be prepared_ The Contractor should 
assume that no formal response to comment letter will be needed 
following either technical exchange meetings or the DEQ review of 
the internal draft. . 

~021 

Task 3.2: Field S(l1l1.pling Plan (FSP). The FSP will present details of sampling 
procedures. including information on sample locations, types. and analytical parameters 
for harbor area. reference area, and supplemental site samples. The FSP will generally 
follow federal and regional CERCLA guidance with modifications to incorporate the. 
goals of the PHSMP, as to be detennmed in discussions between the Contractor and 
DEQ. The FSP will be developed in three stages, as desCribed for the main Work Plan in 
Task 3.1- DEQ 's programmatic task and oversight contractors may provide input to the 
FSP. The Contractor should assume that materiaz'provided for inclusion in. the FSP will 
be delivered on schedule and without major omissions or errors. 

Task 3.3: Quality Assurance Project Plan (QAPP). This task involves preparation of 
the QAPP component of the PHSIWP. The QAPP will be prepared in accordance with 
the December 1998 EPA Region 10 Expanded Guidance for Preparing Quality 
Assurance Project Plans with some modifications to incorporate the goals of the 
PHSMP, as to be determined in discussions between the Contractor and DEQ. The 
QAPP will include discussion of quality assurance objectives, sampling and custody 
procedures, analytical procedures, quality control requirements, data validation 
procedures. and other topics as required by CERCLA guidance. The QAPP will be 
developed in three stages. as described for the ,main Work Plan in Task 3.1. The 
Contractor should assume that the QAPP will need to pOlentially function as a stand-
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alone document for review by EPA Region 10 Quality Assurance MalZagement Section 
and that it will need to COver non-routine analyses, such as tissue sampling, benthic 
toxicity tests. and bioaccumulation tests 

Task 3.4: Sediment Pate and Transport. The Contractor should include costs to attend 
two 3-hour meetings and perform subcontractor oversight. The meetings will be led by 
DEQ. in the form of an informal "Sediment/Contaminant Transport" workgroup. This 
workgroup will include several sediment transport and fate experts to discuss the specific 
data needs for Portland Harbor. The Contractor should include costs for any of their 
subcontractor(s) to attend nvo meetin.gs and prepare a work plan recommendations 
memorandum. 

Task 4: Implementation Schedule and Cost Estimate. The Contractor will prepare an 
attachment to the PHSIWP to describe the potential schedule and costs for 
implementation of the remedial investigation. This estimate will be as detailed as 
possible so as to provide the most reasonable estimates of costs to the public and the 
stakeholders; target goals for budget estimation are :t50% of total costs. Because some 
Significant portions (such as analytical costs) 'of the budget are likely to remain 
uncertain. the cost estimate may be presented as, a range qf reasonable low-end, most 
likely, and reasonable high-end estimates, Analy~cal cost estimates should be assumed 
to be at the suite-level and should not include non-routine analytical services. The 
Schedule and Cost Estimate will be developed in three stages, as described for the main 
Work Plan in Task 3.]. 

Task 5: Project Meetings. The Contractor personnel will attend project meetings as 
described below. 

Task 5.1: Technical Exchange Meetings. The purpose of the Technical Exchange 
Workgroup (TEW) meetings is to discuss specific technical issues relating to the project 
as outlined by DEQ. The Contractor will prepare a brief presentation on the principal 
topic for five (5) meetings: 1) Human use and ecological characterization; 2) Ecological 
characterization for benthic community and fish;.3) FSP and QAPP; 4) Human health 
and ecological risk assessment; and 5) Implementation schedule and cost estimate. The 
Contractor should assume that one key person, preferably the Contractor's designated 
project manager, will attend all eight (8) meetings. In addition, the Contractor should 
assume that at [east one of their other key pe,rsonnel or technical specialists will 
participate inftve of the eight TEWmeelings. 

, 
Task 5.2; Stllkeholder Advisory Group (SAG) Meetings. The purpose of the eight (8) 
Stakeholder Advisory Group (SA G) meetings is to discuss policy, legal, and technical 
issues relating to the project with stakeholders. The Contnietor will not make a formal 
presentation at these meetings; however, the Conti-,actor should assume that their project 
manager will attendfour (4) of the eight (8) proposed SAG meetings to answer technical 
questions from stakeholders about the project and ~o support DEQ, as needed. 
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Task 5.3: Trustee Meetings. The Contractor should assume that their project manager 
will attend four (4) Trustee Meetings held in Portland, Oregon and four (4) meetings in 
Seattle, Washington. 

Task 6: Final SI Work Plan. Ff?r the purposes of budgeting, the Contractor should 
identify a task (Task 6) to be perjormed beyond the proposed end date (March 31,2000) 
of this task order and their estimated costs. This task will not incur charges until 
directed by DEQ and a task order amendment is issued. 

Task 6.1: Project Administration. The Contractor will perform general project 
administration to manage the technical and financial details of this project from April 1 
through June 30, 2000, including monthly project progress reports, invoices, and 
coordinating staff resources. 

Task 6.2: Final SI Work Plan. In response to public comments, the Contractor will 
prepare formal response and provide changes to the text oj-the RI work plan component 
of the PHS/WP. Because of the uncertainty associated with the number of comments to 
be generated and the level of ejfort involved, the Contractor should initially assume that 
200 technical, production, and support hours would be required to respond to public 
comments. DEQ and the Contractor may revise this budget estimate pending receipt and 
review of public comments following the close of the public comment period on May 31, 
2000. 

Task 6.3: Public Outreach Meetings and Public Involvement Events. The Contractor is 
advised that public involvement activities will be led by another DEQ contractor, but 
should assume that its project manager 'Will attend each of the six (6) public meetings. 
The Contractor will not make formal presentations at these r.neetings; rather, but will be 
in attendance to answer specific questions from the public. The Contractor should 
asswne these meetings will be held in or near Portland, Oregpn." 
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ATTACHMENTB 

DEQ MAILING LiST 
FOR PORTLAND RARlCOR 

NOTICE LETTER MAY 2006'. 

1. ACF Industries, LLC 

12160 NW St. Helens Road 

Roger Wynkopp 
President 
ACF Industries, LLC 
101 Clark Street 
St. Charles, MO 83301 

2. Air Liquide America COJIloration 

6529 NW Front Avenue 

Kevin Feeney 
Vice President and General Counsel 
Air Liquide America Corporation 
2700 Post Oak Boulevard 
Suite 1800 
Houston, TX 77056 

3. ARCa 

9930 NW St. Helens Road 

Ralph J. Moran 
Environmental Portfolio Manager 
Atlantic Richfield Company 
c/o BP West Coast Products 
6 CenteIpoint Drive 
Suite 727 
La Palma. CA 90623 

4. Arkema Group 

Fred Wolf 
Legacy Site Services LLC 
2901 Taylor Way 
Tacoma. WA 98421 

I 
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Cc: Claudia Powers 
AterWyrme LLP 
222 SW Columbia, Suite 1800 
Portland, OR 97201 

PORTLAND LEGAL DOJ 
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5. Beazer East. Inc./Beazcr Materials & Services. Inc. 

10350 Time Oil Road 

Jill M. Blundon 
President 
Beazer East, Inc./Beazer Materials & Services, Inc. 
1 Oxford Centre #3000 
Pittsburgh, PA 15219 

6. BNSF Railway Company 

Bruce Sheppard 
BNSF Railway Company 
2454 Occidental Avenue S. 
Slrite lA 
Seattle, W A 98124-1105 

Cc: John Ashworth 
Bu1livant Houser Bailey 
888 SW Stl1 Avenue #300 
Portland, OR 97204 

7. Brix Maritime Towing Co. 

9030 NW 81. Helens Road 

Steve T. Scalzo 
PreSldent 
Brix Maritime Towing Company, Inc. 
660 W. Ewing Street 
Seattle, W A 981 ] 9 

Frank Williamson 
President 
Foss Maritime Company 
660 W. Ewing Street 
Seattle, W A 98119 

8- Calbag Metals Company 
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4927 NW Front Ave; 12005 N. Burgard Rd; 2495/2550 N.W. Nicolai Street 

Chuck Gleason 
Calbag Metals Company 
Director of Operations 
2495 NW Nicolai Street 
P.O. Box 10067 
Portland, OR 97296-0067 

9. CertainTeed Corporation 

6350/6080 NW Front Avenue 

. Lauren Alterman 
Senior COllnsel 
CertainTeed Cotporation 
750 East Swedesford Road 
Valley Forge, PA 19482 

10. Chevron U.S.A .. Inc. 

Richard F. Chatfield-Taylor 
Chevron U.S.A., Inc. 
6001 Bolinger Canyon Road, Room T3234 
San Ramon, CA 94583-2324 

Chevron U.S.A., Inc. 
elo The Prentice Hall Corporation 
285 Liberty Street, NE 
Salem, OR 97301 

11. Christenson Oil 

3821 NW S1. Helens Road 

John Horstman 
Vice President of Operations 
Christenson Oil 
3865 N.W. St. Helens Road 
Portland, OR 97217 

12. City of Portland 

Dean Maniot 
Director, Buteau of Environmental Services 
1120 SW Fifth Avenue 
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Suite 1000 
Portland, OR 97204 

Cc; Jan L. Betz 
City of Portland 
1120 SW Fifth Ave. 
Suite 1012 
Portland, OR 97204-1965 

13. ConocoPhillips 

Martin A. Cramer 
ConocoPhillips 
5528 NW Doane Avenue 
Portland, OR 97210 

DeTrick Vallance 
ConocoPhillips 
6QO N. Dairy Ashford 
Houston. TX 77079 

14. Crawford StTeet Corporation 

PORTLAND LEGAL DOJ 

8424, 8504, and 8524 N. Crawford Street 

Robert W. Philip 
President 
Crawford Street Corporation 
3200 NW Yeon Ave 
Portland, OR 97296-0047 

15 _ ExxonMobil Refining & Supply Company 

9420 NW St Helens Road 

Brian 1- Hamson 
Major Projects Manager 
Global Remediation 
ExxonMobil Refining & 
Supply Company 
607 ExxonMobil Road 
Billings, MT 59101 

16_ FMC Cor,poration 
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4012-4350 and 4850 NW Front Avenue: 

Andrea E. Utecht 
Vice President, General Counsel and Secretary 
FMC Corporation 
1735 Market Street 
Philadelphia, P A 19103 

John F. Stillman 
Environmental Counsel 
FMC Corporation 
1735 Market Street 
Philadelphia, PA 19103 

17. Foss Maritime Co. 

9030 NW st. Helens Road 

Steve T. Scalzo 
President 
Brix Maritime Towing Company, Inc_ 
660 W- Ewing Street 
Seattle, W A 98119 

Frank Williamson 
President 
Foss Maritime Company 
660 W. Ewing Street 
Seattle, WA 98119 

18. Front Avenue Comoration 

4950,5034, and 5200 NW Front Avenue: 

Jay N. Zidell 
President 
Front Avenue Corporation 
3121 SWMoody Avenue 
Portland, OR 97239 

19. Gould Electronics 

5909 NW 6lst Avenue 

James F. Cronmiller 
Director, Corporate Environmental Affairs 

GENQ0138 

141028 
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Gould Electronics, Inc. 
35129 Curtis Blvd. 
Eastlake, OH 44095 

20. Gunderson LLC 

Ken Stephens 
Tonkon Torp LLP 
888 SW 5th Avenue, Ste 1600 
Portland, OR 97204 

Cc: Max M. Miller, Jr. 
Tonkon Torp LLP 
888 SW 5th Avenue, Ste 1600 
Portland, OR 97204 

21. Hendren Tow-Boat Co., Inc. 

8444 NW St. Helens Road 

Floyd G. Hendren 
HendreJl Tow-Boat Co., Inc. 
12751 NW Springville Road 
Portland, OR 97229 

22. Kinder Morgan 

NancyE. Van Burgel 
Kinder Morgan, Inc. 
370 Van. Gordon Street 
P.O. Box 281304 
Lakewood, CO 80228-8304 

Cc: Mark W. Schneider 
Perkins COle LLP 
1201 Third Avenue 
40th Floor 
Seattle, W A 98101-3099 

PORTLAND LEGAL DOJ 
I 

! 

23. Langley-St. Johns Partnership: Brix De~ond, LLC 

894019070 N. Bradford Street 

Peter J. Brix 
Langley-St. Johns Partnership 
14020 SE Johnson Road #201 

ClENQOl38 

I4J 029 
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Milwaukee, OR 97269 

Peter J. Brix 
Brix Dearmond, LLC 
14020 SE Johnson Road #201 
Milwaukee, OR 97269 

24. Mar Com Holdings, LLC 

8940 N. Bradford Street 

Tom R. Ma.ples 
Mar Com Holdings, LLC 
14815 NE 186th Street 
Brush Prairie, W A 98606 

25. McCall Oil and Chemical Corporation 

5480,5540-5724 NW Front Street 

lames Charriere 
President 
McCaJi Oil and Chemical Corporation 
5480 N Front Street 
Portland, OR 97210 

26. NL Industries. Inc. 

5909 NW 61st Avenue 

j 
I 

i 
I 
I 

I 
I 
! 

Robert D. Graham I 
Vice President, Secretary and General C01.1TIsel 
NL Industries, Inc. 
5430 LB] Freeway 
Suite 1200 
Dallas, TX 75240-2697 

27. Northwest PlI!e Company 

12005 N. Burgard Way 

Brian W. Dunham 
President 
Northwest Pipe Company 
200 SW Market Street 
Suite 1800 

GENQ0138 

141 030 
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Portland, OR 97201 

28. NW Natural 

Robert Wyatt 
NWNatural 
220 NW 2nd Ave. 
Portland, OR 97209 

Cc: Patty Dost 

PORTLAND LEGAL DOJ 

Schwabe, Williamson & Wyatt, P .C. 
1211 SW 5th Avenue, Suite 1900 
Portland, OR 97204 

29. Oregon Steel Mills. Inc. 

Mike Petitt 
Oregon Steel Mills, Inc. 
14400 North Rivergate Blvd. 
Portland, OR 97203 

Loren R. Dunn 
Riddel Williams P .S. 
1001 Fourth Avenue Plaza 
Suite 4500 
Seattle, W A 98154-1065 

Cc; Joan Snyder 
Stoel Rives LLP 
Standard. Insurance Center 
900 S.W. Fifth Ave., Suite 2600 
Portland, OR 97204-1268 

30. Port of Portland 

James McKenna 
Port of Portland 
121 NW Everett 
POBox 3529 
Portland, OR 97208 

Cc: David Ashton 
Port of Portland 
POBox 3529 
Portland, OR 97209 

GENQOl38 8 
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3 I. Schnitzer Investment Corp. 

12005 N. Burgard Road.; 6529 NW Fron Avenue; 9333 N. TUne Oil Road; 9449 N. 
I 

Burgard Way; 3720 NW Yeon Avenue; 4012-4350 NW Front Avenue 

Kenneth M. Novack 
President 
Schnitzer Investment Corp. 
3200 NW Yeon Avenue 
Portland, OR 97296-0047 

32. Shaver Transportation Company 

14400 N. Rivergate Boulevard and 4900 NW Front Avenue 

Steve R. Shaver 
President 
Shaver TraJlsportation Company 
4900 NW Front Avenue 
Portland, OR 97210 

33. Shell Oil Company 

5880 NW St Helens 

William E. Platt ITr. 
Senior Manager, Environmental Claims 
Shell Oil Company 
910 Louisiana, Suite 685 
Houston, TX 77002 

34. Siltroruc Corporation 

Neil Ne]son 
Siltronic Corporation 
7200 NW Front A venue 
Portlatld, OR 97210-3676 

Cc: Alan Gladstone 
Davis Rothwell Earle & Xochihua, P.C. 
1300 S.W. Fifth Avenue, Suite) 900 
l'Ortland, OR 97201 

35. SLLI 

Stuart Dearden 

GENQOl38 9 
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SILl c/o sanofi-aventis 
Route 202-206 
P.O. Box 6800 
Mail Code .Tl 03F 
Bridgewater, NJ 08807-0800 

Cc: James Benedict 
Cable Huston Benedict Haagensen & LIo LLP 
1001 SW Fifth Avenue, Suite 2000 
Portland, OR 97204-1136 

36. Time Oil Co. 

Richard Gordon 
Time Oil Co. 
2737 West Conmlodore Way 
POBox 24447 
Seattle, WA 98124-0447 

Cc: Patty Dost 
Schwabe, Williamson & Wyatt, P.c. 
1211 SW S!h Avenue, Suite 1900 
Portland, OR 97204 

37. Tube Forgings of America, Inc. 

5200 NW FTont Avenue 

Jay N. Zidell 
Tube Forgings of America, Inc. 
3121 SWMoody Avenue 
Portland, OR 97239 

38. Union Pacific Railroad Company 

Robert C. Bylsma 
Union Pacific Railroad Company 
10031 Foothills Blvd., Suite 200 
Roseville, CA 95747-7101 

Cc: William F. Joyce 
Salter Joyce Ziker. PLLC 
1601 Fifth Ave., Suite 2040 
Seattle, WA 98101 

CiENQOl3B 10 
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Wildman Harrold 
Attorneys and Coumelors 

Wildman, Hal t Allen & Dixon l-LP 

225 West Wacke, Drive 

Chicago, Illinois 60606-1229 

312-201-2000 
312-201-2555 fax 

www.wildmanharrold.com 

Anthony G. Hopp 
312-201-2537 
hopp@wildmanharrold.com 

Patricia M. Dost, Esq. 
Schwabe, Williamson & Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 

April 19, 2006 

Re: Time Oil v. Beazer East, Inc. 

Dear Patty: 

I am writing in response to your letter dated March 6, 2006, which was 
transmitted to my office one week later, on March 13,2006. 

Your March 13 letter is the first substantive response to my July 7,2005 
correspondence. Through that July 7 correspondence, Beazer East, Inc. 
("Beazer") requested that Time Oil Co. and Northwest Terminal Co. 
(collectively, "Time Oil") agree to a meeting to begin the good-faith negotiation 
phase of Final Allocation for Time Oil's Northwest Terminal site (the "Site"), 
as agreed in Paragraph 5.1 ofthe March 2000 Interim Cost Sharing Agreement 
(the "Agreement"). Unfortunately, your five-page letter never once responded 
- affirmatively or negatively - to Beazer's simple request for a meeting. 

Instead, your letter incorrectly accuses Beazer of breaching the 
Agreement, presents arguments for why the Parties should not resolve this 
matter, and forwards pages of legal arguments that Time Oil would presumably 
present to the Court should the stay be lifted in Time Oil's pending litigation 
(the "Litigation"). Your letter appears to confirm what Beazer has long 
suspected: that Time Oil is content to allow the costly work of its consultants to 
drag on indefinitely with little or no oversight. Beazer, however, wants only 
what is most efficient for both Parties: to amicably and cost-effectively 
terminate both the Litigation and Beazer's continued involvement at the Site. 

To that end, I will not undertake to refute each of the numerous 
allegations and arguments raised in your March 13 letter, other than to 
unequivocally state that Beazer disagrees with each. Nevertheless, some of 
your contentions require a brief response. 

Wildman, Harrold, Allen & Dixon LLP 
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First, any claim that Beazer - by withholding payment on recent Time 
Oil invoices I - is in breach of the Agreement is simply incorrect. As Time Oil 
was advised in the Parties' July 18,2005 teleconference (and again by email 
dated July 27,2005), Beazer believes that it has overpaid on this Site given 
Beazer's view of any potential allocation it might be assigned (could Time Oil 
even prove its claims in the Litigation), and Beazer expects that any outstanding 
Time Oil invoices will be resolved in Final Allocation. Therefore, Beazer has 
withheld payment on Time Oil invoices while awaiting a response to its July 
2005 request that the Parties meet to begin the good-faith negotiation phase of 
Final Allocation. Despite the passage of over nine (9) months, there has been 
no response to Beazer's request for such a meeting, and Beazer therefore 
continues to withhold payment. Time Oil cannot now claim that Beazer is in 
"default" for failing to pay invoices when those invoices remain unpaid solely 
because Time Oil unjustifiably withheld timely response to Beazer's reasonable 
request for good-faith negotiation pursuant to the Agreement. 

Second, it is Time Oil, not Beazer, that is - and has been - in material 
breach of the Agreement. Most obvious, of course, is Time Oil's failure to 
agree to participate in the good-faith negotiation phase of Final Allocation 
under Paragraph 5.1 of the Agreement. Time Oil also has breached Paragraphs 
3.3(c), (d), (g), and (h) by SUbmitting, or instructing its consultant Landau 
Associates, Inc. ("Landau") to submit, documents to regulatory agencies that 
fail to incorporate Beazer's comments and which were not shared with Beazer 
prior to submission. Most recently, the final Risk Assessment Work Plan 
submitted by Landau to the Oregon DEQ in December 2005 not only failed to 
remove finger-pointing language from Section 1.1 that Beazer previously 
requested be omitted, but also: (i) added new accusations that falsely claim 
Beazer "owned all raw materials, products and wastes associated with [Time 
Oil's] operation" to mix pentachlorophenol ("PCP") at the Site; and (ii) failed to 
share this new language with Beazer at any time prior to submission to Oregon 
DEQ. And Time Oil has long been in breach of Paragraph 3.3(a) of the 
Agreement by failing to carry out the Shared Work in a scientifically-sound and 
cost-effective manner consistent with the principles set forth in Article 2 of the 
Agreement, which requires cooperation so as to minimize transaction and 
implementation costs associated with the Shared Work. Perhaps because it has 

Your letter alleges that "Beazer has failed to make a single reimbursement 
payment in 2005 or 2006." To the contrary, Beazer remitted at least four payments to 
Time Oil in early 2005, and has withheld payment only on those invoices received after 
(or shortly before) Beazer requested the start of good-faith negotiations for a Final 
Allocation pursuant to Paragraph 5.1 of the Agreement. 

BZT0104(e)013498 
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been assured of continuing contributions by Beazer, Time Oil has allowed Site 
work to languish for years, when with proper oversight, it could have been 
completed long ago. It is Beazer's view that good-faith negotiation and, if 
necessary, mediation (as provided in Paragraph 5.1 of the Agreement) could 
resolve these and Beazer's other concerns in a cost-efficient, timely manner. 

Third, despite your contention to the contrary, "Shared Work" under 
the Agreement is complete.2 Each of the items you identify as constituting 
remaining Shared Work lack merit. For example, your reference to the Site's 
groundwater interim action fails to acknowledge that the interim action has 
been completed. You instead contend that Oregon DEQ might require 
continued pumping and treatment of groundwater at some unspecified time in 
the future. That issue, however, is a question of which final remedies ultimately 
are approved by the regulatory agencies, and, therefore, is beyond the scope of 
"Shared Work," which is limited to "work necessary to select final remedies for 
... PCP." Similarly, the question of whether or not Oregon DEQ will in the 
future approve residual dioxin levels found in Site soil and groundwater is also 
a question of which final remedies ultimately are approved and, for the same 
reasons, is outside the scope of Shared Work. And any issue regarding the 
Portland Harbor NPL Site is wholly beyond both the Agreement and the 
Litigation, as the Portland Harbor is not part of Time Oil's "real property." 
Finally, Beazer does not agree that implementation of Landau's proposed Risk 
Assessment Work Plan is part of Shared Work. Approximately five (5) years 
ago, in 2001, AMEC provided Landau with risk assessment work associated 
with PCP impacts at the Site. In Beazer's view, the risk assessment work now 
proposed by Landau does not relate to the PCP-mixing operations, but instead 
relates to other historical Site activities for which Beazer is not responsible. 

Finally, we do not view Time Oil's threats to end the stay and restart the 
Litigation as productive. Beazer has proposed a reasonable, non
confrontational approach to resolve the Parties' present impasse. In Beazer's 
experience, negotiation and mediation have proven to be considerably more 
cost-effective than litigation in resolving cost allocation disputes. In contrast to 
litigation, .mediation offers the Parties an opportunity to obtain the input and 
evaluation of an experienced environmental mediator who can assist the Parties 

2 Your letter implies that Time Oil may rightfully refuse to participate in Final 
Allocation ifit unilaterally believes that Shared Work is not complete. 
Notwithstanding that Time Oil's view on the completion of Shared Work is incorrect, 
the plain language of Paragraph 5.1 does not support your position. Nothing in 
Paragraph 5.1 allows a party to refuse to participate in the good-faith negotiation phase 
of Final Allocation. 
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with an unbiased assessment of the strengths and weaknesses of their respective 
positions. This type of critical input often leads to dispute resolution at 
considerable cost savings when compared to the time, expense, and uncertainty 
of Litigation. However, despite Beazer's overtures, Time Oil has, to date, 
failed to either accept or reject the negotiation-to-mediation fonnat of Final 
Allocation envisioned by the Agreement. Beazer again requests that Time Oil 
participate in the Final Allocation process to which it contractually agreed. In 
light of the nearly $3.5 million in Site expenditures Beazer has incurred over the 
years, Beazer suggests that a fair starting point for good-faith negotiations 
would be a Final Allocation that refunds $1 million to Beazer. Assuming - but 
not admitting - that Beazer has some liability for Site environmental 
remediation, Beazer views this as a fair allocation of past and future response 
costs associated with PCP contamination at Time Oil's Site. 

We look forward to your prompt response and agreement to conduct 
Final Allocation. Should Time Oil, however, seek to further involve the Court, 
please be advised that Beazer reserves all of its rights under the Agreement and 
in the Litigation. Beazer will act to protect those rights, including - if 
necessary - by requesting that the Court mandate Time Oil's participation in the 
Final Allocation process or a similar alternative dispute resolution process such 
as provided by the Court's Local Rule 16.4. 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON LLP 

··;.7~~T-P/?0 
Anthony G:Hopp 

AGH:kma 
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bcc: Jill M. Blundon, Esq. 
Michael Tischuk 
Charles E. McChesney II, Esq. 
Robert L. Shufian, Esq. 
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Wildman Harrold 
Attorneys and Counselors 

Wildman, Hal I, Allen & Dixon LLP 

225 West Wacker Drive 
Chicago, IllinOis 60606-1229 

312-201-2000 
312-201-2555 fax 
www.wildmanharrold.com 

A'1thonV G. Hopp 
312-201-2537 
hopp@wildmanharrold.com 

VIA FACSIMILE 
AND U.S. MAIL 

Patricia M. Dost, Esq. 
Schwabe, Williamson & Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 
FAX No.: 503-796-2900 

March 13, 2006 

Re: Time Oil v. Beazer East, Inc. 

Dear Patty: 

I received your letter dated March 6,2006, via fax, today. Today is 
March 13 . Your letter requests a response within "thirty days." As you did not 
send your letter until seven days after it was actually dated, I assume that you 
do not expect a response until on or about April 12,2006. 

Having said that, I cannot promise that my client will be prepared to 
respond within that timeframe. You correctly point out that your letter dated 
March 6,2006 (and sent March 13, 2006) is in response to my letter dated July 
7,2005. The eight-month delay between my letter and your response is an 
indication that these are complicated issues, and may take some time to work 
through. I will forward your letter to my client immediately, and I anticipate 
that my client or I will respond within a reasonable time. 

Very truly yours, 

WILDMAN, HARROLD AL EN DIXON LLP 

~~ 
Anthony G. Hopp 

AGH:kma 
cc: Charles McChesney II, Esq. 

Wildman, Harrold, Allen & Dixon LLP 
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nxL.. ScHWABE, WILLIAMSON & WYATT 
~&W ATTORNEYS AT LAW 

PlIQoW$( Center. 1211 SW 5th Ave .• Suite 1900, ponland. OR 972Q4 ( pnone 503-222-9981 f Jtax 503-796-2000 r_·sc/lwabe.(:QIll 

r A1'RICIA M. DOST 

Admitted in Oregon and Wlishington 
Dired Line; (503) 796-2449 
E-Mail: pdost@sebwabe.com 

Anthony G, Hopp 
Attorney at Law 
Wildman. Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Re: Beazer East, Inc. 
Notice of Default 

Dear Tony: 

By Fax and Mail 

March 6, 2006 

The Interim Cost Sharing Agreement dated March 2000 between Time Oil Co. and 
Beazer East. Inc. requires Beazer to reimburse 40% of costs incurred by Time Oil to complete 
the ongoing remedial investigation and feasibility study required because of pentachlorophenol
formulating operations conducted by Beazer's predecessors at Time Oil's NW Tenninal, 
implement groundwater interim actions and perform other work necessary for the Oregon 
Department of Environmental Quality to select a remedy for the site. Beazer has failed to make 
a single reimbursement payment in 2005 or 2006. Through January 2006. Time Oil's unpaid 
invoices to Beazer total $129.686.54. Beazer's refusal to make payment as required by the 
Agreement constitutes a default as provided in Section 4.4 of the Agreement and is a material 
breach of the Agreement Time Oil demands that Beazer immediately cure its default. 

Your July 7, 2005 letter requested that Time Oil and Beazer begin the final allocation 
process described in the Interim Cost Sharing Agreement. Section 5.1 of the Agreement 
provides. "Neither Party shall begin the process of non-binding mediation until such time as the 
Shared Work is completed to the satisfaction of both Parties, any additional activities relevant to 
the issue of allocation are completed and the Parties have an opportunity to engage in good faith 
negotiations." As we explained to you in July, although we certainly hope that most of the 
necessary remedial work has been completed to address upland impacts associated with the 
pentachlorophenol-formulating operations and are advocating this position to EPA and DEQ, in 
the absence of a completed risk assessment and feasibility study, considerable uncertainty 
remains as to the final cost that will be necessary to achieve site closure. For example, we 
currently do not know how long DEQ will require operation of the groundwater pump and treat 
system. We also do not know whether DEQ will allow residual dioxin concentrations in soil to 

Portland, OR 503-222·9981 I salem. OR 503-339-7712 I Bend, OR 541·749-4044 
Seattle, WA 206-622·1711 I Vancouver, WA 360-694-7551 I Washington, DC 202-488-4302 

PDXI089360110819SIPMOII)46.341.3 
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Anthony G. Hopp 
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remain in place in contact with groundwater. And, as we discussed., data from the Portland 
Harbor RJ/FS shows a definite dioxin signal in sediments adjacent to the NW Tenninal. Because 
of this data, EPA has identified an "area of preliminary concern" for dioxin adjacent to the NW 
Terminal; EPA's map of this "AOPC" is enclosed for your reference. On these two latter points, 
we requested that you provide us with your alleged precedent from other sites where state or 
federal agencies have not required remediation of dioxin in soil, groundwater or sediments at 
concentrations exceeding risk-based criteria. I have received your October 13 letter forwarding 
AMEC's opinion that remediation would not be required at this site because dioxin 
concentrations at the NW Terminal do not exceed Safe Drinking Water Act Maximum 
Contaminant Levels. Such an opinion does not constitute precedent. Moreover, as I'm sure you 
know, MCLs are primarily technology-based, not risk.based, and as such have no role in 
Oregon's risk assessment process. 

In our conference call, you indicated your belief that Time Oil's claims against Beazer 
would fail because Beazer was neither an owner nor an operator of the pentachlorophenol
formulating operation at the NW Tenninal. As I understood it, you were suggesting that the 
Supreme Courtts decision in Cooper Industries v. Aviall Services weakens Time Oil's CERCLA 
cJaims, and Time OiP s state law claims depend upon evidence that Beazer was an owner or 
operator of the facility, rather than merely the party who arranged for the disposal of its wastes at 
the facility. Enclosed is some additional infonnation about Wood Treating Chemicals' and 
Koppers' involvement with the pentachlorophenol-formulating operations which makes it clear 
that these Beazer predecessors were indeed Uowners" and "operators" under Oregon law. This 
information is furnished in the hope that Beazer will reconsider its decision to cease perfonnance 
of its obligations under the Interim Cost Sharing Agreement. 

Koppers' Contribution Liability as a~ Owner and Operator 

Oregon's Hazardous Materials Removal and Remedial Action Statute, commonJy known 
as Oregon Superfund, defines ~'owner or operator" as "any person who owned, leased, operated, 
controlled or exercised significant control over the operation of a facility." ORS 465.200(20). 
An "owner or operator" is strictly liable for remedial action costs attributable to or associated 
with a release of hazardous substances from the facility. ORS 465.255(1)(a). Beazer's 
predecessors, Wood Treating Chemicals and Koppers, owned several storage tanks used in the 
pentachlorophenol-fonnulating operations and directed the fonnulation of the wood treating 
chemicals, as well as arranged for the disposal of wastes. 

Owner Liability 

The definition of "facility" under Oregon Superfund includes "storage containertt and 
"above ground tank," ORS 465.200(13), 

Time Oil's records indicate that, at Wood Treating Chemicals' request. Time Oil 
arranged for Wood Treating Chemicals to purchase and install at least five aboveground storage 
tanks at the NW Terminal for use in the pentachlorophenol-fonnulating operations. In May 
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1972. following Koppers' acquisition of Wood Treating Chemicals, Parker Finney of~oppers 
requested confirmation of Koppers' ownership of these storage tanks at the NW Termtnal: 

(W]ould you please send me just a simple letter identifying the tanks by number 
and advising that the tanks do belong to us and could be removed upon 
tennination of our agreement if we desire to do so. 

Newton Lesh, a Time Oil Vice President, responded three days later: 

In line with our recent conversation, we wish to advise you that Wood Treating 
Chemicals Co. purchased and installed at our tenninal for [Wood Treating 
Chemicals'] use the following storage tanks: 

One 6000 gallon tank number 6008 
One 7000 gallon tank number 7004 
One 8000 gallon tank number 8005 
One 8000 gallon tank number 8006 
One 8000 gallon tank number 8007 

You advised us that the above tanks were part of the assets Koppers Company 
purchased from Wood Treating Chemicals Co. late in 1971. 

You may remove the above tanks from our premises, if you desire to do so; at any 
time or at the termination of our agreement. 

Copies of these letters are enclosed for your reference. Time Oil's files further indicate that 
Koppers did in fact remove its tanks from the NW Terminal in February 1985. As evidenced by 
these letters, Koppers owned a number of storage tanks at the NW Terminal, and is, therefore, an 
owner of a facility Wlder Oregon Superfund. See ORS 465.255(1); see also Newell v. Weston, 
150 Or. App. 562, 946 P.2d 691 (1997) (affinning trial court's ruling that lessor could recover 
under Oregon Superfund for remedial action costs incurred because of releases from USTs); 
Cash Flow Investors v. Union Oil Company of California, 1994 U.S. App. LEXIS 22031 (9th 
Cir. 1994 ) (affirming district court's ruling against owner of USTs under Oregon Superfund) 
(unpublished opinion). Koppers' successor, Beazer, is liable as an "owner" under Oregon 
Superfund. 

Operator Liability 

Koppers' authority to control operations at the NW Terminal facility further establishes 
Koppers' liability as an operator at the NW Terminal facility. Under Oregon Superfund, the 
definition for owner or operator includes: "any person who ... operated, controlled or exercised 
control over the operation ofa facility:' ORS 465.200 (20). In United States v. Bestfoods, 524 
U.S. 51 (1998), the Supreme Court held that '"an operator must manage, direct or conduct 
operations specifically related to pollution, that is, operations having to do with the leakage or 
disposal of hazardous waste." Id. at 66. "Operator" liability "attaches ifthe defendant had 
authority to control the cause ofthe contamination at the time the hazardous substances were 
released into the environment." Id. (emphasis added). See also, Kaiser Aluminum & Chemical 
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Corp. v. Catellus Development Corp .• 976 F.2d 1338, 1341 (9th Cir. 1992) ("'operator' liability 
under § 9607(a)(2) only attaches if the defendant had authority to control the cause ofthe 
contamination at the time the hazardous substances were released into the environment"); Nurad, 
Inc. v. William E. Hooper & Sons Co., 966 F.2d 837,842 (4th Cir. 1992) ("authority to control
not actual control-[is] the appropriate standard,,).l 

Koppers had authority to control operations and disposal ofhazardous substances at the 
NW Terminal facility. The August 1.1970 Amended Schedule explicitly provides that disposal 
of waste shall be for Koppers' account: "Disposal of waste shall be for the Customer's account 
but subject to Customer's prior approval of expenditures for that purpose." (August 1. 1970 
Amended Schedule) The provisions of the Agreement to mix product conferred upon Wood 
Treating Chemicals and Koppers the authority to dictate procedures, obtain and test samples. and 
access and inspect the plant. (Agreement March 1, 1967.) Wood Treating Chemicals and 
Koppers did provide formula records and recipes and set the blending procedures that Time Oil 
employees followed. Wood Treating Chemicals and Koppers monitored, through inspections 
and sampling, the manufacturing process to ensure that product met specifications. Wood 
Treating Chemicals and Koppers, not Time Oil, controlled the blending of pentachlorophenol at 
the NW Terminal. 

Moreover, Wood Treating Chemicals and Koppers' institution of its operating procedures 
at the NW Tenninal (e.g., requiring Time Oil to follow the "Monsanto Warehousing and 
Terminaling Unified Procedures", setting forth procedures to fill Government General Service 
Administration orders, and requiring that Time Oil allow inspections by Wood Treating 
Chemicals and then Koppers) demonstrates Koppers' "authority to control." As Koppers' and 
Wood Treating Chemicals' successor. Beazer is liable as an operator of the penfachloropheno)
formulating activities at the NW Terminal. 

CERCLA contribution in the Ninth Circuit 

Although Cooper Industries. v. Aviall Services., 543 U.S. 157. 125 S.Ct. 577 (2004), has 
injected considerable uncertainty into CERCLA contribution litigation, I wanted to remind you 
that, in the Ninth Circuit, a PRP has an implied right to seek contribution under Section 107(a), 
an issue the Supreme Court expressly declined to reach in AViall. See Pinal Creek Group v. 
Newmont Mining Corp., 118 F.3d 1298, 1301 (9th Cir. 1997); Ferguson v. Arcata Redwood Co., 
LLC, 2005 U.S. Dist. LEXIS 18015 (N.D. Cal. Aug. 4t 2005) ("Since the Court's decision in 
Cooper Industries, district courts in this circuit have held that a PRP can bring a contribution 
claim Wlder Section 107"). 

Post-A viall, district courts within the Ninth Circuit have nearly WlanUnously held that 
PRPs may seek contribution under Section l07(a), even in the absence ofa prior or 
contemporaneous civil action or settlement. Four of the five district cowts that have examined 
the issue have held that Section 107 provides an independent basis for a contribution claim. See 

I Because Oregon Superfund was substantially based on its federal counretpart, Oregon courts look to federal court 
decisions interpreting CERCLA for guidance. See Newel/v. Weston, 150 Or. App. 562,571,9% P.id 691 (1997). 
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Aggio v. Aggio; No. C 04·4357 PJH (N.D. Cal. Sept. 19, 2005); Ferguson v. Arcata Redwood 
Co., LLC, 2005 U.S. Dist. LEXIS 18015 (N.D. Cal. Aug. 4, 2005); Kotrous v. Goss-Jewett 
Company of North em California, Inc., 2005 U.S. Dist. LEXIS 18013,2005 WL 1417152 (E.D. 
Cal. June 16,2005), order granting pennission to appeal, No. 05-80120 (9th eire., Jan. 30, 
2006); Adobe Lumber, Inc. v. Taecker, 2005 U.s. Dist. LEXIS 15374,2005 WL 1367065 
(E.D.Cal. May 24,2005). But see, City oJRialto, et. al., v. US Dept. of Defense, (August 16, 
2005, C.D. Cal.). These four cowts determined that an implied right to contribution under 
Section l07(a) remains after Avial/, based on the Ninth Circuit's acknowledgement of that right 
in Pinal Creek. See e.g., Aggio, at *6; see also Consolidated Edison Co. olNY v. UGI Utilities, 
2005 WL 2173585 (2d. Cir. Sept. 9, 2005). 

Time Oil hopes that, after reviewing this infonnation, Beazer will reconsider its decision 
to default on its obligations under the Interim Cost Sharing Agreement, will resume perfonning 
its obligations thereunder, and will immediately remit to Time Oil the $129,686.54 outstanding 
from prior invoices. If Time Oil does not receive this payment within 30 days, it will evaluate all 
of its options, including its right under Section 4.4 of the Agreement to enforce the Agreement in 
the pending litigation. 

PMD:jng 
Enclosures 
cc: Richard Gordon, Time Oil Co. 

dU
···· . .., . 
. 'r 

Sincerely, 

~M--
Patricia M. Dost 
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MAR 13 2006 1:11 PM FR SCHWABE WILLIAMSON3 796 2900 TO 913122012555 
1"18al t:Slal8 ~ctlon. r.oppen; vOlfIPOIIlY. 101#. 

. ' 

Plulwr W. Finney 
Manager 

Tl10mllS E. Boul'M 
A~Btant Manlllle( 

Dear Mr. Lesh: 

Pittsburgh, Ps. 15219, Telephone 412·391-3" 

KOPPERS 
May 2, 1972 

Mr. Newton P. Lesh 
Time Oi I Company 
P. o. Box 03117 
Portland, Oregon 97203 

Thank you for your very prompt answer to the questions I 
raised in regard to our inventory shipments when I visited 
your office on April 21. I will talk to our people about 
the possibility of obtaining a free port exemption on the 
out-of-state shipments for-next year's taxes. 

When I returned to my office I found that our people had 
forwarded to me'a copy of the agreement between Time Oil 
and Wood Treating d~ted March 1, 1967 together with the 
amended schedule you sent to Mr. Simmons with your letter 
of July 6, 1970. However, I have nothing from Time 011 
Company to indicate that 'the six tanks we discussed belong 
to Wood Treating Chemical~. 

In line with our discussions. would you please send me 
just a simple letter identifying the tanks by number and 
adVising that the tanks do belong to us and could be 
removed upon termination of our agreement if we desire to 
do so. 

Thank you again for your prompt attention. Your letter 
beat me back to Pittsburgh. 

Very truly yours, 

Parker W. Fi nney 

PilF:sao 

P.08 
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MAR 13 2006 
WILLI AMSON3 796 2900 TO 813122012555 

1:11 PM FR SCHWABE 

Mr. Parker W. linnq 
Koppers Compa~~ Inc. 
Pittsburgh, Pa. 15219 

Dear Mr. Finney~ 

JIq.S, 1972 

-:,.' 

'.: 

In line with· our recent conv-ersation, we 'Irish to advise 
you that Wood Treating Chemicals Co. J St. Louis, flo. 
purchased and installed at our tenlinal for their· use 
the following 'storage tanks; . . 

One 6000 gallon tank nUlllbe~ 0008 
One 1000 gallon tarlk number 7004 
One 6000 gallon tank ·n"mber. 800$ 
On.e 8000 gallon tank' number 8006 . 
One BOOO gallon tank number 8007 

You advised us that the above tanks were part of ·the 
assets Koppers Compa~ purchased trom Wood Treating 
Chemicals Co. late in 197i. 

You ~ remove the above tanks from our premises, it you 
desire to do 30, at any t i.llle or at the ter1nina titln. ot 
our Agreelll.ent~ 

Iour~ very tru~, 

TIME OIL CO. 

By _~.b 

:-- .. , ;. . .; 

. :'/.: .... {!. 

.: .;:.: ';")i,'{ 

: ,: .:~/,;:i: 

.' ~.:~ 

.... .,;,.: 
. : : .... .:-!~: 

** TOTAl PAGF.~q ** 
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SCHWABE, WILLIAMSON & WYATT 
ATTORNEYS AT LAW 

Pacwest Center, 1211 SW 5th Ave., Suite 1900, Portland, OR 972041 Phone 503-222-9981 1 Fax 503-796-2900 1 www.schwabe.com 

PATRICIA M. DOST 

Admitted in Oregon and Washington 
Direct Line: (503) 796-2449 
E-Mail: pdost@schwabe.com 

Anthony G. Hopp 
Attorney at Law 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

Re: Beazer East, Inc. 
Notice of Default 

Dear Tony: 

By Fax and Mail 

March 13,2006 

The Interim Cost Sharing Agreement dated March 2000 between Time Oil Co. and 
Beazer East, Inc. requires Beazer to reimburse 40% of costs incurred by Time Oil to complete 
the ongoing remedial investigation and feasibility study required because of pentachlorophenol
formulating operations conducted by Beazer's predecessors at Time Oil's NW Terminal, 
implement groundwater interim actions and perform other work necessary. for the Oregon 
Department of Environmental Quality to select a remedy for the site. Beazer has failed to make 
a single reimbursement payment in 2005 or 2006. Through January 2006, Time Oil's unpaid 
invoices to Beazer total $129,686.54. Beazer's refusal to make payment as required by the 
Agreement constitutes a default as provided in Section 4.4 of the Agreement and is a material 
breach of the Agreement. Time Oil demands that Beazer immediately cure its default. 

Your July 7, 2005 letter requested that Time Oil and Beazer begin the final allocation 
process described in the Interim Cost Sharing Agreement. Section 5.1 of the Agreement 
provides, "Neither Party shall begin the process of non-binding mediation until such time as the 
Shared Work is completed to the satisfaction of both Parties, any additional activities relevant to 
the issue of allocation are completed and the Parties have an opportunity to engage in good faith 
negotiations." As we explained to you in July, although we celiainly hope that most ofthe 
necessary remedial work has been completed to address upland impacts associated with the 
pentachlorophenol-formulating operations and are advocating this position to EPA and DEQ, in 
the absence of a completed risk assessment and feasibility study, considerable uncertainty 
remains as to the final cost that will be necessary to achieve site closure. For example, we 
currently do not know how long DEQ will require operation of the groundwater pump and treat 
system. We also do not know whether DEQ will allow residual dioxin concentrations in soil to 

Portland, OR 503-222-9981 1 Salem, OR 503-339-7712 1 Bena, OR 541-749-4044 

Seattle, WA 206-622-1711 I Vancouver, WA 360-694-7551 1 Washington. DC 202-488-4302 
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remain in place in contact with groundwater. And, as we discussed, data from the Portland 
Harbor RIlFS shows a definite dioxin signal in sediments adjacent to the NW Terminal. Because 
of this data, EPA has identified an "area of preliminary concern" for dioxin adjacent to the NW 
Terminal; EPA's map of this "AOPC" is enclosed for your reference. On these two latter points, 
we requested that you provide us with your alleged precedent from other sites where state or 
federal agencies have not required remediation of dioxin in soil, groundwater or sediments at 
concentrations exceeding risk-based criteria. I have received your October 13 letter forwarding 
AMEC's opinion that remediation would not be required at this site because dioxin 
concentrations at the NW Terminal do not exceed Safe Drinking Water Act Maximum 
Contaminant Levels. Such an opinion does not constitute precedent. Moreover, as I'm sure you 
know, MCLs are primarily technology-based, not risk-based, and as such have no role in 
Oregon's risk assessment process. 

In our conference call, you indicated your belief that Time Oil's claims against Beazer 
would fail because Beazer was neither an owner nor an operator of the pentachlorophenol
formulating operation at the NW Terminal. As I understood it, you were suggesting that the 
Supreme Court's decision in Cooper Industries v. Aviall Services weakens Time Oil's CERCLA 
claims, and Time Oil's state law claims depend upon evidence that Beazer was an owner or 
operator of the facility, rather than merely the party who arranged for the disposal of its wastes at 
the facility. Enclosed is some additional information about Wood Treating Chemicals' and 
Koppers' involvement with the pentachlorophenol-formulating operations which makes it clear 
that these Beazer predecessors were indeed "owners" and "operators" under Oregon law. This 
information is furnished in the hope that Beazer will reconsider its decision to cease performance 
of its obligations under the Interim Cost Sharing Agreement. 

Koppers' Contribution Liability as an Owner and Operator 

Oregon's Hazardous Materials Removal and Remedial Action 'Statute, commonly known 
as Oregon Superfund, defines "owner or operator" as "any person who owned, leased, operated, 
controlled or exercised significant control over the operation of a facility." ORS 465.200(20). 
An "owner or operator" is strictly liable for remedial action costs attributable to or associated 
with a release of hazardous substances from the facility. ORS 465.255(1)(a). Beazer's 
predecessors, Wood Treating Chemicals and Koppers, owned several storage tanks used in the 
pentachlorophenol-formulating operations and directed the formulation of the wood treating 
chemicals, as well as arranged for the disposal of wastes. 

Owner Liability 

The definition of "facility" under Oregon Superfund includes "storage container" and 
"above ground tank." ORS 465.200(13). 

Time Oil's records indicate that, at Wood Treating Chemicals' request, Time Oil 
arranged for Wood Treating Chemicals to purchase and install at least five aboveground storage 
tanks at the NW Terminal for use in the pentachlorophenol-formulating operations. In May 

PDXl089360/108195/PMD/1346341.3 
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1972, following Koppers' acquisition of Wood Treating Chemicals, Parker Finney of Koppers 
requested confirmation of Koppers' ownership of these storage tanks at the-NW Terminal: 

[W]ould you please send me just a simple letter identifying the tanks by number 
and advising that the tanks do belong to us and could be removed upon 
termination of our agreement if we desire to do so. 

Newton Lesh, a Time Oil Vice President, responded three days later: 

In line with our recent conversation, we wish to advise you that Wood Treating 
Chemicals Co. purchased and installed at our terminal for [Wood Treating 
Chemicals'] use the following storage tanks: 

One 6000 gallon tank number 6008 
One 7000 gallon tank number 7004 
One 8000 gallon tank number 8005 
One 8000 gallon tank number 8006 
One 8000 gallon tank number 8007 

You advised us that the above tanks were part of the assets Koppers Company 
purchased from Wood Treating Chemicals Co. late in 1971. 

You may remove the above tanks from our premises, if you desire to do so, at any 
time or at the termination of our agreement. 

Copies of these letters are enclosed for your reference. Time Oil's files further indicate that 
Koppers did in fact remove its tanks from the NW Terminal in February 1985. As evidenced by 
these letters, Koppers owned a number of storage tanks at the NW Terminal, and is, therefore, an 
owner of a facility under Oregon Superfund. See ORS 465.255(1); see also Newell v. Weston, 
150 Or. App. 562,946 P.2d 691 (1997) (affirming trial court's ruling that lessor could recover 
under Oregon Superfund for remedial action costs incurred because of releases from USTs); 
Cash Flow Investors v. Union Oil Company of California, 1994 U.S. App. LEXIS 22031 (9th 
Cir. 1994) (affirming district court's ruling against owner ofUSTs under Oregon Superfund) 
(unpublished opinion). Koppers' successor, Beazer, is liable as an "owner" under Oregon 
Superfund. 

Operator Liability 

Koppers' authority to control operations at the NW Terminal facility further establishes 
Koppers' liability as an operator at the NW Terminal facility. Under Oregon Superfund, the 
definition for owner or operator includes: "any person who '" operated, controlled or exercised 
control over the operation of a facility." ORS 465.200 (20). In United States v. Bestfoods, 524 
U.S. 51 (1998), the Supreme Court held that "an operator must manage, direct or conduct 
operations specifically related to pollution, that is, operations having to do with the leakage or 
disposal of hazardous waste." Id. at 66. "Operator" liability "attaches if the defendant had 
authority to control the cause of the contamination at the time the hazardous substances were 
released into the environment." Id. (emphasis added). See also, Kaiser Aluminum & Chemical 
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Corp. v. Catellus Development Corp., 976 F.2d 1338, 1341 (9th Cir.1992)("'operator' liability 
under § 9607(a)(2) only attaches if the defendant had authority to control the cause of the 
contamination at the time the hazardous substances were released into the environment"); Nurad, 
Inc. v. William E. Hooper & Sons Co., 966 F.2d 837, 842 (4th Cir. 1992) {"authority to control
not actual control-[is] the appropriate standard,,).l 

Koppers had authority to control operations and disposal of hazardous substances at the 
NW Terminal facility. The August 1, 1970 Amended Schedule explicitly provides that disposal 
of waste shall be for Koppers' account: "Disposal of waste shall be for the Customer's account 
but subject to Customer's prior approval of expenditures for that purpose." (August 1, 1970 
Amended Schedule) The provisions of the Agreement to mix product conferred upon Wood 
Treating Chemicals and Koppers the authority to dictate procedures, obtain and test samples, and 
access and inspect the plant. (Agreement March 1, 1967.) Wood Treating Chemicals and 
Koppers did provide formula records and recipes and set the blending procedures that Time Oil 
employees followed. Wood Treating Chemicals and Koppers monitored, through inspections 
and sampling, the manufacturing process to ensure that product met specifications. Wood 
Treating Chemicals and Koppers, not Time Oil, controlled the blending of pentachlorophenol at 
the NW Terminal. 

Moreover, Wood Treating Chemicals and Koppers' institution of its operating procedures 
at the NW Terminal (e.g., requiring Time Oil to follow the "Monsanto Warehousing and 
Terminaling Unified Procedures," setting forth procedures to fill Government General Service 
Administration orders, and requiring that Time Oil allow inspections by Wood Treating 
Chemicals and then Koppers) demonstrates Koppers' "authority to control." As Koppers' and 
Wood Treating Chemicals' successor, Beazer is liable as an operator ofthe pentachlorophenol
formulating activities at the NW Terminal. 

CERCLA contribution in the Ninth Circuit 

Although Cooper Industries. v. Aviall Services., 543 U.S. 157, 125 S.Ct. 577 (2004), has 
injected considerable uncertainty into CERCLA contribution litigation, I wanted to remind you 
that, in the Ninth Circuit, a PRP has an implied right to seek contribution under Section 107(a), 
an issue the Supreme Court expressly declined to reach in Aviall. See Pinal Creek Group v. 
Newmont Mining Corp., 118 F.3d 1298, 1301 (9th Cir. 1997); Ferguson v. Arcata Redwood Co., 
LLC, 2005 U.S. Dist. LEXIS 18015 (N.D. Cal. Aug. 4,2005) ("Since the Court's decision in 
Cooper Industries, district courts in this circuit have held that a PRP can bring a contribution 
claim under Section 107"). 

Post-A viall, district courts within the Ninth Circuit have nearly unanimously held that 
PRPs may seek contribution under Section 1 07( a), even in the absence of a prior or 
contemporaneous civil action or settlement. Four of the five district courts that have examined 
the issue have held that Section 107 provides an independent basis for a contribution claim. See 

1 Because Oregon Superfund was substantially based on its federal counterpart, Oregon courts look to federal court 
decisions interpreting CERCLA for guidance. See Newell v. Weston, 150 Or. App. 562, 571, 946 P.2d 691 (1997). 
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Aggio v. Aggio, No. C 04-4357 Plli (N.D. Cal. Sept. 19,2005); Ferguson v. Arcata Redwood 
Co., LLC, 2005 U.S. Dist. LEXIS 18015 (N.D. Cal. Aug. 4, 2005); Kotrous v. Goss-Jewett 
Company of North ern California, Inc., 2005 U.S. Dist. LEXIS 18013,2005 WL 1417152 (E.D. 
Cal. June 16,2005), order granting permission to appeal, No. 05-80120 (9th Circ., Jan. 30, 
2006); Adobe Lumber, Inc. v. Taecker, 2005 U.S. Dist. LEXIS 15374,2005 WL 1367065 
(E.D.Cal. May 24, 2005). But see, City of Rialto, et. al., v. US Dept. of Defense, (August 16, 
2005, C.D. Cal.). These four courts determined that an implied right to contribution under 
Section 107(a) remains after Aviall, based on the Ninth Circuit's acknowledgement ofthat right 
in Pinal Creek. See e.g., Aggio, at *6; see also Consolidated Edison Co. of NY v. UGI Utilities, 
2005 WL 2173585 (2d. Cir. Sept. 9, 2005). 

Time Oil hopes that, after reviewing this information, Beazer will reconsider its decision 
to default on its obligations under the Interim Cost Sharing Agreement, will resume performing 
its obligations thereunder, and will immediately remit to Time Oil the $129,686.54 outstanding 
from prior invoices. If Time Oil does not receive this payment within 30 days, it will evaluate all 
of its options, including its right under Section 4.4 of the Agreement to enforce the Agreement in 
the pending litigation. 

PMD:jng 
Enclosures 
cc: Richard Gordon, Time Oil Co. 
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Parker W, Finney 
Manager 

Thomas E, Bourne 
Assistant Manager 

Dear Mr. Lesh: 

Heal estate ;:)eeIlUII, "'UIJIJ~r~ vUlllfJClIIY, IIIL, 
Pittsburgh, Pa, 15219, Telephone 412-391-3300 

I(OPPERS 
May 2, 1972 

Mr. Newton P. Lesh 
Time Of 1 Company 
P.O. Box 03 11 7 
Portland, Oregon 97203 

Thank you for your very prompt answer to the questions I 
raised in regard to our inventory shipments when I visited 
your office on Apri 1 21. I wi 11 talk to our people about 
the possibi lity of obtaining a free port exemption on the 
out-oF-state shipments for next year's taxes. 

When I returned to my office I found that our people had 
forwarded to me a copy of the agreement between Time Orl 
and Wood Treating d~ted March 1, 1967 together with the 
amended schedule you sent to Mr. Simmons wi th your letter 
of July 6, 1970. However, I have nothing from Time 011 
Company to indicate that the six tanks we discussed belong 
to Wood Treating Chemicals. 

In line with our discussions, would you please send me 
just a simple letter identifying the tanks by number and 
advising that the tanks do belong to us and could be 
removed upon termination of our agreement if we desire to 
do so. 

Thank you again for your prompt attention. Your letter 
beat me back to Pittsburgh. 

Very truly yours, 

Parker W. Finney 

PWF: sao 
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Mr. Parker W, Finney 
Koppers Compaqy, Inc. 
Pittsburgh, Pa. lS2l9 

Dear 1Ir. Finneys 

IIq S, 1972 

In line with our recent conversation, we wish to advise 
you that Wood Treating Chemicals Co., St. Louis, Mo. 
purchased and installed at our terminal for tbeiruse 
the following storage tanks: 

One 6000 gallon tank number 6008 
One 7000 gallon tank number 7004 
One 8001') gallon tank nl l mber,,800S 
One 8000 gallon tank number 8006 
One 8000 gallon tank number 8007 

You advised us that the above tanks were part of the 
assets Koppers Company purchased from "':""Iod Treating 
Chemicals Co. late in 1911. 

You may remove the above tanks from our premises, if you 
desire to do ·sq, at any ttme or at the termination of ~ 
our Agreement. 

Yours very truly, 

TIME OIL CO. 

NPL's 
By ~MIt.. 

Newto~ P:I;esh 
V-pres. 

" .. ,'.. ,', . ~ 
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Hopp. Anthony 

From: 
Sent: 

Flanagan, Brien J. [BFlanagan@SCHWABE.com] 
Monday, January 30,20065:18 PM 

To: 
Cc: 

Hopp, Anthony; suzanne.lacampagne@millernash.com; Rebekah Brooks 
Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 

Subject: 

Time Oil v. 
~oppers_ Sixteenth .. 

Time Oil & Beazer Sixteenth Joint Status Report 

Attached is the Sixteenth Joint Status report for the Time Oil v. Beazer 
matter. The Status Report is due Wednesday (February 1). I apologize 
for the last minute circulation, and I ask that you please review by 
tomorrow morning. 
Please respond with any comments or suggested edits. 

Also, Suzanne and Tony, please confirm that it is okay for me to sign on 
your behalf. Thank you. 

«Time Oil v. Koppers: Sixteenth Joint Status Report.DOC» 

To comply with IRS regulations, we are required to inform you that this message, if it 
contains 
advice relating to federal taxes, cannot be used for the purpose of avoiding penalties 
that may be imposed under federal tax law. Any tax advice that is expressed in this 
message 
is limited to the tax issues addressed in this message. If advice is required that 
satisfies 
applicable IRS regulations, for a tax opinion appropriate for avoidance of federal tax law 
penalties, please contact a Schwabe attorney to arrange a suitable engagement for that 
purpose. 

1 
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Patricia M. Dost, OSB #90253 
Email pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
Email bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P .C. 
Pacwest Center 
1211 SW 5th Ave., Suite 1900 
Portland, OR 97204 
Telephone 503-222-9981 
Fax 503-796-2900 

Of Attorneys for Plaintiffs, Time Oil Co. and Northwest 
Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

SIXTEENTH JOINT STATUS REPORT 
Plaintiffs, 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 
Page I - SIXTEENTH JOINT STATUS REPORT SCHWABE'~i~~~~~~:wWYATT,PC 

Error! Unknown document property name. 

Pacwest Center 
1211 SW 5th Ave, Surte 1900 

Portland, OR 97204 
503-222-9981 
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migrating to adjacent properties or to the Willamette River. To date, the system has recovered, 

treated, and discharged more than 22 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

Time Oil continues to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas ofthe terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (lSCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties submitted the final Phase III RI report to DEQ in July 2005. Due to low 

water levels, however, the parties were unable to sample the Port of Portland wells to define the 

locality of the facility to the north of the Northwest Terminal as previously planned. Time Oil 

intends to sample the Port of Portland wells this winter when the water level is expected to be 

higher and will submit a supplement to the Phase III RI report containing the results from that 

sampling event. 

Time Oil continues preparation of a work plan for performance of the terminal-wide 

human health and ecological risk assessments. Time Oil intends to submit the risk assessment 

work plan by the end of2005. 

Activities Scheduled 

Time Oil will continue to operate the groundwater interim action and to conduct 

semiannual groundwater sampling. Time Oil will complete and submit the risk assessment work 

plan to DEQ. Upon DEQ's approval of the risk assessment work plan, Time Oil will begin 

implementation of the risk assessment. 

1// 
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Time Oil will sample the Port of Portland wells and submit a supplement to the final 

Phase III RI report. Time Oil will begin preparation of a source control evaluation, which will 

be submitted to DEQ in 2006. 

Unless the Court directs otherwise, the parties will submit a seventeenth joint status 

report by June 1, 2006. 

Dated this 1st day of February, 2006. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs, Time Oil Co. 
and Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine, OSB #64025 
Suzanne C. Lacampagne, OSB #95170 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of February, 2006, I served the foregoing 

SIXTEENTH JOINT STATUS REPORT on the following parties at the following addresses: 

Dean D. DeChaine 
Suzanne C. Lacampagne 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 

Page 1 - CERTIFICATE OF SERVICE 

PDXl089360/108195IBF/1347224.1 

SCHWABE. WILLIAMSON & WYATT, P.C. 
Attorneys at Law 
Pacwest Center 

1211 SW 5th Ave, Su~e 1900 
Portland, OR 97204 

503-222-9981 
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t 
Wildman Harrold 

Attorneys and Counselors 

Wildman, Ha ,~, Allen & Dixon LLP 

225 West Wacker Drive 
Chicago. Illinois 60606-1229 
312-201-2000 

312-201-2555 fax 
www.wildmanharrold.com 

Anthony G. Hopp 
312-201-2537 
hopp@wildmanharrold.com 

VIA FACSIMILE 

Patricia M. Dost, Esq. 

October 13,2005 

Schwabe, Williamson & Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 
FAX No.: 503-796-2900 

Re: Time Oil v. Beazer East, Inc. 

Dear Patty: 

Further to our telephone conversation of late June, and my letter dated 
July 7, 2005, attached please find a letter from Paul Anderson, a consultant to 
Beazer East, Inc. Mr. Anderson addresses the issue of dioxins and furans in 
groundwater generally, and at the Time Oil site in particular. The information 
contained in this letter should be useful in addressing remediation goals at the 
Time Oil site. 

Beazer hereby renews the request originally made in my letter dated 
July 7,2005 for a meeting with Time Oil to begin good faith negotiations aimed 
at achieving a final allocation of Shared Costs and past costs. I look forward to 
hearing from you regarding a proposed date for this meeting. 

AGH:kma 
Attachment 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON LLP 

~~op~ , 

Wildman, Harrold, Allen & Dixon LLP 
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13 October, 2005 

Mr. Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606 

Re: Dioxins and Furans in Groundwater at the Time Oil Site. 

Dear Tony: 

ame& 

Per your request, I have reviewed the recent groundwater data collected at the Time Oil Site 
(Site) with the goal of evaluating the potential for dioxins and furans in groundwater at the Site 
to pose a potential health risk and to migrate beyond the locations where they were detected in 
the recent sampling. This letter describes those recent data, compares them to the federal 
drinking water standard (Maximum Contaminant levels or MCls) for 2,3,7,B-TCDD, and then 
discusses why the characteristics of dioxins and furans make it unlikely that they will migrate in 
groundwater and how the recent groundwater data from the Site are consistent with this 
expectation. The letter concludes that the available data do not indicate that dioxin is migrating 
toward the Willamette River. 

The "First Quarter 2005 Groundwater Monitoring and Groundwater Interim Action Status Report 
Time Oil Northwest Terminal Portland Oregon, August 1, 2005" (First Quarter Report) prepared 
by landau Associates presents dioxin and furan concentrations in three groundwater samples 
(from wells OX1S, OX6S and RW1) collected during February 2005. Two of these sampling 
locations are within the pentachlorophenol plume (OX6S is near what is assumed to be the 
source area for pentachlorophenol and RW1 is the recovery at the end of the plume). The third 
well (OX1S) is on the western edge of the pentachlorophenol plume. 

The U.S. Environmental Protection Agency (EPA) has developed a drinking water standard 
(MCl) for 2,3,7,B-tetrachlorodibenzo-p-dioxin (2,3,7,B-TCDD) of 0.03 ngll (parts per trillion). 
2,3,7,B-TCDD was not detected in any of the three wells at detection limits that are 100 or more 
fold below the MCL. Thus, 2,3,7,B-TCDD concentrations in groundwater are far below the 
federal drinking water standard. 

Although the MCl is only for 2,3,7,B-TCDD, some regulatory agencies also apply the MCl to 
alleged 2,3,7,B-TCDD toxic equivalents (2,3,7,B-TCDD-TEQ). It is important to note that the 
First Quarter Report apparently calculates 2,3,7,B-TCDD-TEQ using the older toxic equivalent 
factors (TEFs) rather than the more recent and now generally accepted and used TEFs 
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Mr. Anthony G. Hopp 
13 October 2005 
Page 2 ame& 
developed by the World Health Organization (WHO) (Van den Berg, et aI., 1998)1. When 
2,3,7,8-TCDD-TEQ concentrations are calculated using the WHO TEFs, 2,3,7,8-TCDD-TEQ 
concentrations decrease from 0.0049 to 0.0036 ngfl at well OX1S; from 0.037 to 0.025 ngfl at 
well OX6S; and, from 0.0026 to 0.0014 ng/l at well RW1. Thus,2,3,7,8-TCDD-TEQ 
concentrations are also below the MCl in all three wells. At the edge of the pentachlorophenol 
plume (OX1S) the 2,3,7,8-TCDD-TEQ concentration is 0.0036 ngl/ (or about 8-fold less than the 
MCl). At the recovery well (RW1) at the end of the plume the 2,3,7,8-TCDD-TEQ concentration 
is 0.0014 ng/l (20-fold less than the MCl). Even in the well at the assumed pentachlorophenol 
source area, the 2,3,7,8-TCOO-TEQ concentration (0.025 ng/l) is below the MCL. Thus, dioxins 
and furans in groundwater at the Site do not pose an unacceptable potential health risk. 

Moreover, the Site groundwater data are also consistent with the expected limited mobility of 
dioxins and furans in groundwater. It is commonly accepted that because dioxins and furans 
have high lipophilicity and low water solubility they will adhere strongly to soil rather than 
partitioning into water (US EPA 2003)2. Hence, they are expected to have limited potential to 
leach into groundwater or to migrate in groundwater (ATSDR 1998)3. The data from the Site 
support this expectation. The concentration of 2,3,7,8-TCDD-TEQ decreases by nearly 20-fold 
from the assumed pentachlorophenol source area to the recovery well even though the 
pentachlorophenol concentration changes little (it actually increases slightly). Thus, as 
expected, dioxins and furans appear to be substantially less mobile than pentachlorophenol and 
any efforts designed to control the migration of pentachlorophenol originating from the assumed 
source area will also control any migration of dioxins and furans, though any such migration is 
expected to be minimal. Certainly, dioxins and furans associated with the pentachlorophenol 
source area are not expected to be found outside of the assumed pentachlorophenol plume. 

In closing, the importance of finding no detectable concentrations of 2,3,7,8-TCOD at very low 
detection limits cannot be overstated. The 2,3,7,8-TCDD congener is the one assumed by most 
regulatory agencies to be the most toxic and is also assumed to be the one with the greatest 
potential to bioaccumulate in biota such as fish. The confiqned absence of this congener at low 
detection limits indicates that the potential for bioaccumulation related effects in surface water, 
such as the Willamette River, even if the groundwater from the source area were to somehow 
reach the river, is low. 

1 Van den Berg, Martin, Linda Birnbaum, Albertus T.C. Bosveld, Bjorn Brunstrom, Philip Cook, Mark 
Feeley, John P. Giesy, Annika Hanberg, Ryuichi Hasegawa, Sean W. Kennedy, Timothy Kubiak, John 
Christian Larsen, FX. Rolaf van Leeowen, A.K. Djien Liem, Cynthia Nolt, Richard E. Peterson, Lorenz 
Poellinger, Stephen Safe, Dieter Schrenk, Donald Tillitt, Mats Tysklind, Maged Younes, Fredrik Waern 
and Tim Zacharewski. 1998. Toxic Equivalency Factors (TEFs) for PCBs, PCDDs., PCDFs for Humans 
and Wildlife. Environmental Health Perspectives. Volume 106. Number 12, December 1998. 775-792. 

2 US EPA. 2003. Exposure and Human Health Reassessment of 2,3,7,8-Tetrachlorodibenzo-p-Dioxin 
(TCDD) and Related Compounds. Part I: Estimating Exposure to Dioxin-Like Compounds. Volume 2: 
Properties, Environmental Levels, and Background Exposures. December 2003. NAS Review Draft. 

3 ATSDR. 1998. Toxicological Profile for Chlorinated Dibenzo-p-dioxins. December 1998. 
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Mr. Anthony G. Hopp 
13 October 2005 
Page 3 amecO 
I hope the information contained in this letter helps to assuage Time Oil's concerns about the 
potential health effects and migration potential associated with the low concentrations of dioxins 
and furans detected in ground water at the Time Oil Site. If you have any questions or need 
additional information, please call or email me at your convenience. 

Sincerely, 

Paul D. Anderson, Ph.D. 
Vice President, 
Technical Director, Risk Assessment 

M:\Projects\BeazenBeazer time oil\2005\dioxin in groundwater letten Time Oil Dioxin Groundwater Letter.doc 
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SCHWABE, WILLIAMSON & WYATT 
ATTORNEYS AT LAW 

Pacwest Center, 1211 SW 5th Ave., Suite 1900, Portland, OR 972041 Phone 503-222-9981 1 Fax 503-796-29091 www.schwabe.com 

BRIEN J. FLANAGAN 

Direct Line: (503) 796-2915 
E-Mail: bflanagan@schwabe.com 

Anthony G. Hopp 
Attorney at Law 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

September 30, 2005 

Suzanne C. Lacampagne 
Miller Nash LLP 
3400 U.S. Bancorp Tower 
111 SW Fifth Ave. 
Portland, OR 97204 

Re: Time Oil Co. v. Koppers: Joint Status Reports and Costs 
Our File No.: 089360/1 08195 

Dear Tony and Suzanne: 

Enclosed is a copy of the Fifteenth Joint Status Report submitted to the United States 
District Court for the District of Oregon. The report has been submitted with the changes 
requested by Beazer. In so doing, however, Time Oil does not assent to any implications or 
waive any defenses. Time Oil reserves all of its rights under the Interim Cost Sharing 
Agreement, including its right to enforce the agreement, to recover all Shared Costs due from 
Koppers and Beazer pursuant to the Agreement. 

The Sixteenth Joint Status Report is due to the Court by February 1, 2006. I will be in 
touch shortly before that date with a draft report for your review. 

BF:cms 
Enclosures 
cc: Richard Gordon 

Mark Chandler 

Best regards, 

~~ 
Brien J. Flanagan 

Portland, OR 503-222-9981 1 Salem. OR 503-399-7712 1 Bend, OR 541-749-4044 

Seattle. WA 206-622-1711 1 Vancouver, WA 360-694-7551 1 Washington, DC 202-488-4302 

PDXl089360/1081951BF/1350379.1 
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SCHWABE, WILLIAMSON & WYATT 
ATTORNEYS AT LAW 

Pacwest Center, 1211 SW 5th Ave., Suite 1900, Portland, OR 972041 Phone 503-222-9981 1 Fax 5Q3-796-2900 1 'MVW.schwabe.com 

BRIEN J. FLANAGAN 

Direct Line: (503) 796-2915 
E-Mail: bflanagan@schwabe.com 

By HAND DELIVERY 

The Honorable John Jelderks 
U.S. District Court 
District of Oregon 
1227 U.S. Courthouse 
1000 SW Third Avenue 
Portland, OR 97204 

September 30, 2005 

Re: Time Oil Co. et al v. Koppers Company, Inc. et al 
U.S. District Court Case No. CV99-41-JE 
Our File No.: 089360/108195 

Dear Judge Jelderks: 

Enclosed for filing is the parties' Fifteenth Joint Status Report in the above-referenced 
case. Suzanne C. Lacampagne, the Oregon attorney for defendants and her co-counsel, Anthony 
Hopp, with Wildman, Harrold, Allen & Dixon in' Chicago, have reviewed the Report and 
authorized me to sign it for them. Please let me know if this presents any problems for the 
Court. 

Thank you for your assistance in this matter. 

BF:cms 
Enclosure 
cc: Dean D. DeChaine 

Suzanne C. Lacampagne 
Anthony G. Hopp 
Richard Gordon 
Mark Chandler 

Best regards, 

;(L~ 
Brien 1. Flanagan 

Portland, OR 503-222-9981 1 Salem. OR 503-399-7712 1 Bend. OR 541-749-4044 
Seattle. WA 206-622-1711 I Vancouver. WA 360-694-7551 I Washington. DC 202-488-4302 

PDX/089360/1081951BF/1350053.1 
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t 
Wild man H ar ro ld 

Attorneys and Counselors 

Wildman, ._,1'old, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 
312-201-2000 
312-201-2555 fax 
www_wildmanharrold_com 

Anthony G. Hopp 
312-201-2537 
hopp@wildmanharrold.com 

VIA FACSIMILE 

Patricia M. Dost, Esq. 
Schwabe, Williamson & Wyatt 
Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 
FAX No.: 503-796-2900 

July 7,2005 

Re: Time Oil v. Beazer East, Inc. 

Dear Patty: 

I am writing to follow up on our recent telephone conversation. My 
client, Beazer East, Inc. ("Beazer"), has advised me that all "Shared Work," as 
defined in the March 2000 Interim Cost Sharing Agreement between Beazer 
and Time Oil (the "Agreement"), is complete, or nearly complete. Accordingly, 
Beazer believes that it is time to begin the Final Allocation process set forth in 
paragraph 5.1 ofthe Agreement. 

To that end, Beazer requests a meeting with Time Oil to begin good
faith negotiations aimed at achieving a final allocation of Shared Costs and past 
costs. Should the process of good-faith negotiation prove unsuccessful, Beazer 
will propose a mediator for the non-binding mediation contemplated by the 
Agreement. Please call me at your earliest convenience to discuss available 
dates when Beazer and Time Oil can begin the Final Allocation process. 

We look forward to your prompt response. Please note that Beazer 
reserves all of its rights under the Agreement, including its rights of termination 
pursuant to paragraph 6.4 should Final Allocation fail to proceed in a timely 
manner. 

Very truly yours, 

, HARROLD, ALLEN & DIXON LLP 

// 
/ ~;/::?//~ 

Anthony' . Hopp 

AGH:kma 

Wildman, Harrold, Allen & Dixon LLP 
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bcc: Michael Tischuk 
Jill M. Blundon, Esq. 
Charles McChesney II, Esq. 
Robert L. Shuftan, Esq. 
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t 
Wildman Harrold 

Attorney; a!1d Counselor; 

Date: 

From: 

Wildman, Harrold, Allen a. Dixon LLP 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 
312-201-2000 
312-201-2555 fax 
www.wildmanharrold.com 

July 7,2005 

Anthony G. Hopp 

Transmitting to: Patricia M. Dost 

Client No.: K7529-097 

Notes: 

Facsimile Cover Sheet 

ANTHONY G. HOPP, ESQ. 

Total Pages: 2 

Phone: 312-201-2537 

Company Fax: (503) 796-2900 

If you do not receive all transmitted pages, please contact our Fax Department at (312) 201-2498. 

This facsimile is intended only for the use of the addressee named above, and may contain legally privileged and confidential information. If you are not 
the intended recipient of this facsimile, you are hereby notified that any dissemination, distribution, or copying of this facsimile is strictly prohibited. If 
you have received this facsimile in error, please notity Kathi Adelsbach at 312-201-2293. Iflong distance, please call collect, and please return the original 
of this facsimile to the sender's attention at the above address via the U.S. Postal Service. 
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Wildman Harrold 

Attorneys and Counselors 

Date: 

From: 

Wildman, Harrold, Allen lit Dixon LLP 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 
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Hopp, Anthony 

From: Tischuk, Mike (Pittsburgh) NA [Mike.Tischuk@hansonamerica.com] 

Sent: Monday, June 13, 2005 12:02 PM 

To: Mark Chandler 

Cc: pdost@schwabe.com; Hopp, Anthony; Blundon, Jill (Pittsburgh) NA 

Subject: Preliminary comments 

Mark, attached are Beazer's preliminary comments on the Risk Assessment workplan. We have serious 
concerns regarding the way this is taking shape. Please give me a call to discuss. 
Regards 
Mike Tischuk 

4/25/2008 
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1.0 INTRODUCTION 

It needs to be clear throughout this document that there is minimal/no exposure under current site~ 

conditions ..... the sccnarios to be cvaluated arc future, potential hypothctical sccnarios if the propcrty 

would be developed at some future time ... 

This document presents a work plan for a human health and ecological risk assessment for the 

Time Oil Co. (Time Oil) Northwest Terminal (Terminal or site) in Portland, Oregon. This work plan has 

been prepared to present the methods that wiII be used in evaluating site conditions relative to the 

potential risk posed to human and ecological receptors from environmentally impacted media in the 

uplands portion of the site. The risk assessment will be based on knowledge of the Terminal obtained 

through previous environmental investigations, with emphasis placed on the information presented in the 

draft Phase III Remedial Investigation Report (Phase III RI, Landau Associates 2004) and subsequent 

investigations to be included in the upcoming final Phase III RI report. The risk calculation methods that 

will be used are prescribed by Oregon Department of Environmental Quality (DEQ) guidance documents 

(DEQ 2000, 2001). 

This work plan also presents a conceptual site model (CSM) for the Terminal that identifies 

sources of contamination at the site, potential contaminant migration and transport pathways, and 

potential receptor populations and exposure pathways. The CSM was developed based on information 

obtained during previous site investigation activities at the Terminal (Landau Associates 1993, 1997, 

2001, 2004) and information presented in the site summary for the CSM report for Portland Harbor 

(Integral Consulting, et. al. 2004). 

This work plan is organized into four sections and one appendix as follows: 

• Section 1.0 presents an overview of the planned risk assessment for the Terminal, including a 
description of the Terminal, the local geology and hydrogeology, and the CSM. 

• Section 2.0 describes the environmental investigations performed to date, identifies the data 
that will be used in conducting the human health and ecological risk assessments, and 
describes the status of data gaps. 

• Section 3.0 describes how the data wiII be screened to identify contaminants that wiII be 
evaluated in the risk assessment process. 

• Section 4.0 describes the methods that will be used in conducting the human health risk 
assessment, and presents the mathematical models and input parameters that will be used to 
evaluate site risk. This section also discusses how the uncertainty associated with the risk 
evaluation will be addressed and how risk-based concentrations will be developed. 

• Section 5.0 describes the methods that will be used in conducting the ecological risk 
assessment, and presents the mathematical mociels !U1ciinput parameters .that will be lIsee! to 
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evaluate site risk. This section also discusses how the uncertainty associated with the risk 
evaluation will be addressed and how ecologically protective risk-based concentrations will 
be developed. 

• Appendix A includes the completed Levell Ecological Scoping Evaluation for the site, which 
is summarized in Section 5.0. 

1.1 TERMINAL DESCRIPTION 

Time Oil's Northwest Terminal is described in detail in the draft Phase III RI report (Landau 

Associates 2004). A brief overview is included here for context. 

The Terminal is a former bulk petroleum storage and transfer facility currently owned by Time 

Oil. Time Oil ceased operations at the Terminal on October 31,2001, From 1943 to 2001, the Terminal 

was operated by Time Oil as the Northwest Terminal petroleum products facility. Since operations 

began, the Terminal was used for the receipt, storage, and distribution of petroleum and petroleum-related 

products. Historically, Time Oil also leased tank space to Crosby & Overton for storage of waste oil~ 

Koppcrs Company, Inc. (nlkla Beazer East. Inc.) entered into an agreements with Time Oil which 

provided that Time Oil would formulate penta-containing wood treating products at its Portland, Oregon 

plant. 

The site is located in Township 2 North, Range I West, Sections 34 and 35, in the industrialized 

Rivergate area of north Portland, Oregon (Figure I). The Terminal is bordered to the east and south by 

heavy industrial complexes, to the north by heavy industrial property and Port of Portland undeveloped 

property, and to the west by the Willamette River. The Terminal is approximately 52 acres in size and is 

generally flat with an average land surface elevation of about 28 ft above mean sea level (MSL). The 

Terminal is enclosed by a terminal-wide chain link fence and access is through the main gate at the 

termination of Time Oil Road. Within the Terminal, there are several features that are distinguished by 

their historical uses, as shown on Figure 2. 

1.2 GEOLOGY AND HYDROGEOLOGY 

The Terminal is located on sand fill within the floodplain of the Willamette River. Prior to 

development of waterfront facilities, this region was characterized by alluvial river deposits consisting of 

sand and silt deposited by a series of braided channels, lowlands, and marshes. Specifically at the site, 

historical aerial photographs indicate that the area consisted of river floodplain and overbank deposits 

with no apparent historical river channels present. The Willamette River channel has historically been 

dredged to facilitate transport and moorage ofshJpping vessels·for various industries along therivenront. ) 
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It is likely that shallow soil at the Terminal consists partly of historically dredged fill material that was 

placed in the upland areas. Geologic units at the Terminal, inferred from regional geologic information, 

consist of the undifferentiated Columbia River Basalt Group (CRBG), Sandy River Mudstone, the 

Troutdale Formation, alluvium, and imported fill, in order of decreasing age and depth. 

Four principal near-surface hydrogeologic units have been identified at the Terminal. In 

descending order from ground surface, these units include: 1) an upper water-bearing zone, comprised 

predominantly of shallow fill (10- to 20-ft thick, with less than 1- to 15-ft saturated thickness); 2) a silt 

confining unit (1- to 30-ft thick); 3) a lower water-bearing zone, comprised predominantly of native 

alluvium consisting of silty sand and sand interlayers (1- to 40-ft thick); and 4) a deep sand unit (greater 

than 40-ft thick). Depending on the continuity of the confining unit, the hydrogeologic units can act as 

distinct aquifer units with unconfined conditions in the upper zone and confined to semi confined 

characteristics in the lower zone, or act as a single unconfined aquifer in the area beyond the extent of the 

confining unit to the west, toward the Willamette River. The hydrogeologic units are described in detail 

in the draft Phase III RI report. 

1.3 CONCEPTUAL SITE MODEL 

A complete pathway from the source of chemicals to human or ecological receptors is necessary 

for potential risk to be realized. Required elements for a complete exposure pathway include: 

• A source of potentially toxic chemicals (i.e., primary sources, such as contents of tanks, or a 
secondary source, such as contaminated soil) 

• A mechanism of chemical release to the environment (i.e., spillage to the ground) 

• A mechanism of retention in, or transport to, an exposure medium (i.e., adsorption to soil, or 
leaching from soil to shallow subsurface groundwater) 

• A point of contact between receptor and exposure medium (i.e., a person with uncovered skin 
working in the presence of contaminated soil or groundwater) 

• An intake route for the receptor (i.e., a person handling contaminated soil with bare hands). 

A CSM is a working hypothesis of how site-related contaminants might migrate through the 

environment to potential exposure media. It describes what is known about sources and the receiving 

environment, and is the basis for identifying the processes by which receptors may come to be exposed to 

contaminants in conceptual exposure models (CEMs) for human and ecological receptors. 

The CEMs presented in this section describe contaminant sources, potential release mechanisms, 

tran~port pathways based on information. ()btained. during. previous, environmental investigatiol1s. at the 
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Terminal, secondary source and exposure media, and potential exposure pathways to human and 

ecological receptors. 

1.3.1 CONTAMINANT SOURCES AND POTENTIAL RELEASE MECHANISMS 

This section identifies confirmed and potential sources of environmental impacts at the Terminal. 

These sources have been described in detail in previous documents, and are summarized here for 

reference. The locations of confirmed and potential source areas are shown on Figure 2. A schematic of 

the CSM for the Terminal is provided on Figure 3. Source areas that have been remediated, eg PCP 

mixing area, necd to bc shown as such on this figure. Also, this figure clearly suggests that the storm 

drain is a complcte pathway ..... , revisc.The CEMs for human and ecological risk are provided on Figures 

4 and 5, respectively. 

Twenty-one aboveground storage tanks (ASTs) are located in the Main Terminal tank farm area. 

These ASTs historically provided storage for various petroleum products. All of the Main Terminal tank 

farm area tanks are currently empty, except for tank 16804, which stores groundwater recovered by the 

interim action recovery wells prior to treatment at the onsite wastewater treatment system. Product lines 

in this area have been flushed and cleaned. Based on data presented in the draft Phase III RI report, 

historical handling and storage of petroleum products in the Main Terminal tank farm area appear to have 

resulted in chemical releases to surface and/or subsurface soil. The Terminal historically received and 

distributed petroleum products via rail, truck, and marine vessel. Loading racks and docks are no longer 

in use, and all associated aboveground and underground distribution pipes have been flushed and cleaned. 

Historical use of onsite product receiving and distribution facilities on site could have resulted in chemical 

releases to surface soil and/or subsurface soil. Two ASTs formerly used for storage of aviation gasoline 

and one AST formerly used for butane storage are located southeast of the Terminal office. Historical use 

of these ASTs could have resulted in petroleum releases to surface soil. 

The Koppers Company used a portion of the site, identified as the former PCP mixing area and 

warehouse, for blending and storing specialty wood treating products containing PCP from 1967 to 1984. 

Historical activities in this area resulted in chemical releases to surface soil. Known soil contamination in 

this area at depths above the water table, approximately 13ft below ground surface (BGS), was excavated 

for offsitc treatment and disposal during an interim removal action (Landau Associates 2003). An interim 

action, using the in situ chemical oxidation (ISCO) technology, is currently ongoing to address 

environmental impacts from this operation to shallow groundwater and soil within the zone of 

groundwater fluctuation. In addition, shallow groundwater impacted by PCP entering the east-west 

tremling storm. drain is being captured byastoondrainintercepJsystem installed in 200Q,anda/ 
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horizontal recovery well is being operated under seasonal high groundwater conditions. In the lower 

zone, since 2000, a vertical recovery well captures downgradient migration of PCP-impacted 

groundwater. Captured groundwater is treated at the on site wastewater treatment system and discharged 

into the POTW under a permit with the City of Portland. 

Soil excavated from the former PCP mixing area in 1989 and from the East Property during 

interim removal actions in 1996 and 1997 (see below) was temporarily stockpiled in an area south of the 

former PCP mixing area. Stockpiled soil was placed on top of a plastic liner to limit contact with the 

existing ground surface and was covered with a plastic liner to limit stormwater runoff. The stockpile and 

any residual impacted soil below the stockpile was removed in 2002 as part of the soil removal action 

described above (Landau Associates 2003). Following soil removal, soil within the footprint of the 

former stockpile was tested and found to be unimpacted. 

The former Crosby & Overton tank area historically contained two ASTs used for waste oil 

storage. Based on data in the draft Phase III RI report, storage and handling of chemicals in this area, 

including petroleum hydrocarbons, carcinogenic polycyclic aromatic hydrocarbons (cP AH), and 

polychlorinated biphenyls (PCBs), appear to have resulted in chemical releases to surface soil. ASTs in 

this area have been removed and all associated piping has been flushed and cleaned. Known soil 

contamination in this area was addressed by interim removal actions in 1987, 1989 (Landau Associates 

200 I), and 2002 (Landau Associates 2003). Groundwater was not adversely impacted by operations in 

this area. 

Ten ASTs are located in the Bell Terminal tank farm area. These ASTs historically provided 

storage for various petroleum products and are currently empty. Product lines in this area have been 

flushed and cleaned. Based on data presented in the draft Phase III RI report, historical handling and 

storage of petroleum products in the Bell Terminal tank farm area appear to have resulted in chemical 

releases to surface andlor subsurface soil; however, no past releases in the Bell Terminal tank farm area 

have been documented. The groundwater data collected from the Bell Terminal and from the eastern 

portion of the adjacent property to the west, currently owned by Schnitzer, suggest the presence of at least 

two commingled petroleum hydrocarbon plumes within this area: I) one originating in the central 

portion of the Bell Terminal tank farm area near the east-west trending pipeline, and 2) one originating 

along the western property boundary outside the walls of the tank farm where activities not associated 

with the Bell Terminal were conducted by others between the 1960s and 2000, as documented in 

historical aerial photographs. Another possible contaminant source is on the eastern portion of the 

adjacent property where several diesel ASTs were historically located. Additional data is needed on the 

I. . . 
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adjacent property to further characterize the nature and extent of contamination from activities along the 

western property boundary of the Bell Terminal or on the adjacent property. 

I\. remedial action for the eastern 23 acres (East Property) of the Northwest Terminal resulted in a 

conditional (industrial use only) no further action (NFA) determination from DEQ (DEQ 2003). As part 

of this determination. it was recognized by DEQ that shallow soil eontamination on the East Property did 

no! adversely impact groundwater quality. On the basis that drinking water is not a reasonably likely use 

of shallow groundwater at the site (DEQ 2003; Landau Associates 2004), the contaminants historically 

detected in groundwater on the East Property were below concentrations of concern for human health, and 

do not pose a threat to ecological receptors in the Willamette River. Therefore, the East Property has 

been excluded from the risk evaluations. 

1.3.2 POTENTIAL CONTAMINANT FATE AND TRANSPORT 

The primary f~lte and transport mechanisms that are likely to occur at the Terminal include 

transport and degradation. 

Transport mechanisms at the site. which have the potential to impact media that human and 

ecological receptors could be exposed to. include the following: 

• Disturbance and Air Transport Of Surface Soil. This pathway is associated with the 
disturbance of surface soil, through human activity or wind erosion, and subsequent airborne 
transport of particulates. The transported particulates could be inhaled by human and 
ecological receptors or redeposited downwind. 

• Leaching to Groundwater from Surface and Subsurface Soil. This pathway is associated 
with chemical constituents that are sorbed on upland soil and that dissolve or otherwise 
desorb into water passing through the soil (i.e., infiltrating water from the surface, migrating 
groundwater). The extent to which leaching occurs is a function of the amount of water 
passing through the soil, properties of the individual chemical constituents, and physical and 
chemical properties of the soil and water. Leaching is a reversible process, in that chemicals 
leached to groundwater can re-sorb onto soil farther along the flow path. 

• Transport of Volatile Contaminants to Ambient Air from Groundwater. This pathway is 
associated with the volatilization and migration of volatile contaminants in shallow 
groundwater through the unsaturated zone to the ground surface, where these contaminants 
could impact ambient air. The resulting vapor phase contaminants could be inhaled by 
human and ecological receptors. 

Ilydrogcologic data show that groundwater underlying the site discharges to the Willamette 

River. Ilowever. data collected from shoreline wells that are used to monitor water quality near the point 

or discharge to the Willamette River show that. with the exception of chromium concentrations in three of 

the 'wells and a single copper concentration, no constituent exceeded the preliminary screening levels ,I 
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established for the RI (Landau Associates 2004) during the November 2004 quarterly groundwater 

sampling event, and all constituents were less than the preliminary screening levels during the February 

2005 event. Diesel-range petroleum hydrocarbons were detected in three of the four shoreline wells 

during cach event, but a published risk-based screening level value is not available for this constituent. 

All other petroleum-related constituents were not detected or detected at concentrations below 

preliminary screening values for protection of human and ecological receptors. The data collected from 

the shoreline wells indicate that there is not a current complete exposure pathway to the river via 

groundwater; therefore, this pathway will not be considered in the risk assessment. Any historical 

impacts to surface water and sediments are being addressed through the risk assessment being conducted 

as part of the Portland Harbor RIIFS. Data from the shoreline wells will be reported in the final Phase 111 

RI and subsequent quarterly groundwater reports. 

1.3.3 SECONDARY SmJRo: AND EXPOSlJRE MEDIA 

This section describes environmental media with potential or confirmed impacts from 

contaminant sources at the Terminal. The relationship between site environmental media and the 

potential present and fiJture exposure pathways for contaminant contact with human or ecological 

receptors, are summarized in the following subsections.-llw sccti{~J.l.~fQ~to cL.;aJb:..Qh!j.nl:mbhJ:~.(;!~~c.e.Q 

cllrn:n~..ill!.d f"utllrc pOlc/ill;!1 c:gJ.Qsures. ''-~ 

1.3.3.1 Upland Soil 

Both surface and subsurface soil contain chemicals of interest (COIs) at the site. as will be 

demonstrated in the risk assessment by screening procedures described in Section 3.0. Surface soil at the 

site represents a potential source of direct contact by humans. Surface soil also is a source of direct 

contact with and ingestion of COls by ecological receptors that live or feed at the facility. These are 

complete and potentially significant pathways that will be considered in the risk assessment Sur/lIce 

s II \)lJL\1S>s. il:0.::..ill.lb:: 
Subsurface soil (defined as soil at depths between 3 ft and 13 ft for the purposes of this risk 

assessment) represents a potential source of direct human contact at the site for excavation workers; this is 

a complete and potentially significant pathway that will be considered in the risk assessment.;Ll.~..fLL~ 

s:-,\!;.~:;~lYI: .. ,_,-,-,-,_J_J.Q. 1·5 n is practicahk alld rc<!listic. lt needs to be made ckar that these arc not current 

Pillll\\<ll':Lhut future potential pathways ..... Because ecological receptors are considered to inhabit soil 

depths of less than 3 ft BGS( 1·2 n no! 3 I'll, there is an incomplete pathway for exposure of ecological 
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receptors to subsurface soil. Therefore, this pathway will not be considered in the risk assessment. DEQ 

docs not require a trespasscr scenario? 

1.3.3.2 Groundwater 

Upper zone groundwater and, to a lesser degree, lower zone groundwater have been shown to 

contain COIs at the site. Based on the beneficial water use determination summarized in the draft Phase 

III RI report (Landau Associates 2004), the current and likely future beneficial use of groundwater in 

surrounding areas is primarily industrial with some use for irrigation of ornamental vegetation (Le., not 

food crops) and does not include use as drinking water. However, irrigation does not occur in direct 

proximity to the site, and groundwater flow patterns at the site are not impacted by pumping for irrigation; 

therefore, exposure to groundwater via irrigation is not considered a significant pathway. Groundwater at 

the Terminal is not currently used for any purposes; future groundwater use at the terminal is expected is 

it expel:ted Of is a potential. .... wording needs to he revised .. to be limited to industrial use. Human 

receptors could be exposed to chemicals in lower zone groundwater by dermal contact with groundwater 

used for industrial purposes, which is considered to be a complete and potentially significant pathway and 

will considered in the risk assessrnent~.This is a stretch ...... how ean you realistically estimate the 

futurc cxposure if don't know the spccitic usc of groundwater under a future hypothetical industrial 

sctting There is insufficient yield of upper zone groundwater to facilitate its use for industrial purposes. 

Excavation workers could come into contact with upper zone groundwater exposed in open 

trenches ... this is a stretch and should be eliminated.... Ecological receptors are not expected to be 

exposed to groundwater at the Terminal and, therefore, this exposure pathway will not be considered in 

the risk assessment. 

1.3.3.3 Ambient Air 

Volatile contaminants have been detected in upper zone groundwater at the Terminal. These 

contaminants have the potential to separate into soil gas at the surface of the groundwater table and then 

migrate to the ground surface and volatilize into ambient air. This pathway will be considered as 

complete and potentially significant in the risk assessment, and it may be determined that the potential 

risks associated with inhalation of impacted ambient air are insignificant in comparison to other exposure 

pathways at the Terminal. 

.. 
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1.3.3.4 Indoor Air 

Volatile contaminants have been detected in upper zone groundwater at the Terminal. These 

contaminants have the potential to separate into soil gas at the surface of the groundwater table and then 

migrate to the ground surface and volatilize into indoor air. This pathway will be considered as complete 

and potentially significant in the risk assessment for future land use scenarios that could include indoor 

industrial activities, and it may be determined that the potential risks associated with inhalation of 

impacted indoor air are insignificant in comparison to other exposure pathways at the Terminal. 

1.3.3.5 Willamette River Surface Water and Sediment 

Groundwater samples collected from shoreline monitoring wells represent water quality 

conditions in shallow groundwater before discharging to the Willamette River. Data from samples 

collected in November 2004 and February 2005 show that impacts to water discharging to the Willamette 

River are not significant, and indicate that there is not a current complete contaminant transport pathway 

to the river; therefore, exposure to surface water and sediment in the river will not be considered in the 

risk assessment. Any historical impacts to Willamette River surface water and sediment quality are being 

addressed in the Portland Harbor RIIFS. 

1.3.4 POTENTIAL RECEPTORS AND EXPOSURE SCENARIOS 

Potential receptors are those human or ecological groups that, by virtue of their activities at a site 

(now or in the future) could be exposed to impacted environmental media. This section presents a 

summary of potential receptors identified for the site and surrounding area. Potential human receptors 

have been identified based on our understanding of current and potential future land use at the site and in 

the surrounding area from the results of land use and beneficial water use surveys completed for the site 

and summarized in the draft Phase III RI report (Landau Associates 2004). Ecological receptors have 

been identified based on a survey of ecological conditions at the terminal. 

Three exposure scenarios for human receptors account for likely current or future contact with 

site COls. These exposure scenarios are: 

• Onsite Industrial Worker: The onsite industrial worker may work in an indoor or outdoor 
setting and is assumed to be involved in on site occupational activities 250 days per year for 
up to 25 years. Surface soil cxposurc(0-6") only 

• Onsite Construction Worker: The onsite construction worker is assumed to be involved in 
outdoor construction activities with a greater opportunity for direct contact with the upper 3 ft 
of soil. The construction worker is assumed to be engaged in work at the site for 250 days .> 
per year for up to one year. .•.. j 
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• Onsite Excavation Worker: The onsite excavation worker is assumed to have a high level of 
contact with soil and potentially with upper zone groundwater in trenches extending to 13 ft 
scc previous commcntBGS. 

In addition to these human exposure scenarios, ecological exposure scenarios involving terrestrial 

and/or semi-aquatic receptors are possible based on both current and potential future site conditions. This 

section presents a preliminary evaluation of present and potential future exposure scenarios for the human 

and ecological receptors identified for the site, by environmental medium. 

1.3.4.1 Upland Soil 

The onsite industrial worker, on site construction worker, and on site excavation worker may 

contact contaminants in surface soil through incidental ingestion, dermal contact, and inhalation of 

airborne particulate matter. Only the onsite excavation worker could contact contaminants in subsurface 

soil; this would occur through future excavation activities that are expected to be limited to the soil within 

13 ft of the surface. See previous comments ... 

Terrestrial and semi-aquatic animals are expected to come in contact only with surface soil; this 

contact could occur during burrowing or at the ground surface (dermal contact, incidental ingestion, and 

inhalation of airborne particulate matter). Ecological receptor exposure is expected to be limited to the 

upper 3 ft..l.:1. of soil. Terrestrial and semi-aquatic predators could also be exposed to eOis through 

ingestion of prey that inhabit contaminated surface soil. Terrestrial plants also could come in contact with 

surface soil contamination, primarily via uptake through their root systems. 

1.3.4.2 Groundwater 

As described in Section \.3.3.2, use of groundwater as drinking water or irrigation water are not 

anticipated at the Terminal. Furthermore, there are no groundwater seeps in the riverbank; therefore, 

direct exposure to groundwater is only possible when groundwater is pumped from the subsurface for 

specific purposes. 

If future site activities involve the use of groundwater for industrial purposes, the onsite industrial 

worker could be exposed to lower zone groundwater through dermal contact; incidental ingestion and 

inhalation of airborne water particles are considered potentially complete but insignificant pathways for 

exposure to industrial process water. _The onsite excavation worker could be exposed to upper zone 

groundwater in subsurface excavations through dermal contact; however, incidental ingestion and 

inhalation of airborne water particles are considered potentially complete but insignificant pathways for 
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excavation worker exposure. The onsite construction worker is not expected to be exposed to 

groundwater. Sce prcvious comments. 

1.3.4.3 Ambient Air 

The onsite industrial worker, on site construction worker, and onsite excavation worker may 

uptake vapor phase contaminants through the inhalation of impacted ambient air. As described in Section 

1.3.3.3, ambient air could be impacted by the volatilization ofCOls in upper zone groundwater. 

1.3.4.4 Indoor Air 

Although indoor air impacts are not a concern under the existing site configuration, future site use 

may include indoor industrial applications. The onsite industrial worker may uptake vapor phase 

contaminants through the inhalation of impacted indoor air. As described in Section 1.3.3.4, indoor air 

could be impacted by the volatilization of COIs in upper zone groundwater. 

1.3.5 SUMMARY 

Figure 4 summarizes the CEM for human risk and Figure 5 summarizes the CEM for ecological 

risk. These figures identify known or suspected sources of contamination at the site, known or suspected 

contaminant release mechanisms and migration pathways, potential receptor populations, and potential 

exposure pathways. 
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2.0 ENVIRONMENTAL DATA 

This section describes the environmental investigations performed to date, identifies the data that 

will be used in conducting the baseline human health and ecological risk assessments, and describes the 

status of data gaps. 

2.1 PREVIOUS INVESTIGATIONS 

Beginning in 1984, a series of environmental investigations were conducted to evaluate the 

potential for soil and groundwater contamination due to former operations at the Terminal. These 

investigations included a site inspection by DEQ in 1984, several soil investigations in the former PCP 

mixing area, removal of the Crosby & Overton truck-washing trough in 1986, test pit explorations near 

the Crosby & Overton truck-washing trough in 1989, and a groundwater and soil investigation in 1994 in 

response to an unleaded gasoline spill. These investigations are described in the draft Phase 111 RI report. 

In addition to the soil and groundwater investigations conducted between 1984 and 1994, a 

phased RJ was conducted at the Terminal from 1996 through 2004, including ongoing quarterly 

groundwater monitoring continuing to the present under a Voluntary Cleanup Program (VCP) agreement 

between Time Oil and DEQ. The Phase I RJ focused on the former stockpile area, and the Phase II RI 

focused on the former PCP mixing area and the former Crosby & Overton area. The Phase III RI focused 

on areas of the Terminal where no extensive soil or groundwater investigations had previously been 

performed, including the former Main Terminal and Bell Terminal tank farm areas, the former loading 

racks, and other operational portions of the Terminal. Some additional investigations and a soil remedial 

action were also performed for the East Property, which is not an area of consideration for the risk 

assessment and is, therefore, not considered part of the Terminal, or site, for the purposes of this 

document as described above. Some remedial actions, including removal of the stockpile and impacted 

soil from the former PCP mixing/warehouse areas and soil from the Crosby & Overton area, were also 

completed in 2002. A more complete description of environmental data collected to date, including data 

representative of residual soil concentrations remaining at the conclusion of the soil removal actions and 

contaminated soil that has already been removed, is presented in the draft Phase III RI report and the 

removal action completion report (Landau Associates 2003). Data collected during new well installation 

completed in late October and early November 2004, including shoreline wells, will be included in the 

final Phase III RI report, scheduled to be submitted to DEQ in spring 2005. 
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2.2 RISK ASSESSMENT DATA SET 

This section describes the data set collected during environmental investigations at the Terminal 

that will be the basis for evaluating potential risks to human and ecological receptors. Special approaches 

to handling environmental data for risk assessment purposes are also described. 

2.2.1 DA T A SET DESCRIPTION 

The data set compiled in the draft Phase III RI report (Landau Associates 2004) and in the 

upcoming tinal Phase III RI report presents data representative of existing site conditions. Soil samples 

collected throughout the Phase II and Phase III RIs, that are representative of soil remaining at the 

Terminal following the completed interim remedial or removal actions, are presented in the draft Phase III 

RI report and comprise the data set to be used for soil characterization in the risk assessment. Except for 

the excavation worker scenario, which involves exposure to soil from ground surface to 13 ft BGS, all 

other human and ecological receptors are potentially exposed only to surface soil from ground surface to 

3 ft BGS. Soil data will be evaluated in two data sets for risk assessment purposes: surface soil will 

include all applicable data from 0 to 3 ft BGS, and surface and subsurface soil will include all applicable 

data from 0 to 13 ft BGS (the approximate water table). ditto 

The nature and extent of contamination present in groundwater at the Terminal was evaluated 

based on chemical results for groundwater samples collected from temporary borings during the Phase III 

preliminary evaluation, the Phase III interim subsurface investigation, the October-November 2004 new 

well installation, and also the most recent year of quarterly groundwater monitoring data (first quarter 

through fourth quarter 2004); the most recent year of groundwater monitoring data will be used for those 

wells that have been discontinued from the quarterly monitoring program. Groundwater data will be 

evaluated in two data sets for risk assessment purposes, "upper zone groundwater" and "lower zone 

groundwater." In areas closer to the river beyond the confining unit boundary where only one unconfined 

groundwater zone exists, groundwater data will be considered representative of lower zone groundwater, 

because of the similarity with lower zone groundwater elevations. 

2.2.2 DATA SET HANDLING 

Data sets used for risk assessment purposes are subject to statistical evaluation. Data handling 

techniques used to facilitate such statistical evaluations in a manner that is reasonable, and also maintains 

a conservative nature (Le., tendency to err on the side of overestimating potential risks), are described 

below. 
• .Y. 
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Due to limitations in the accuracy of available chemical analysis equipment, laboratories typical1y 

cannot determine whether a chemical is absent from a sample, but they can confirm that it is not present 

above some threshold concentration, cal\ed the laboratory reporting limit, at which the chemical analysis 

equipment is considered reliable. Deterministic risk assessment procedures require that some discrete 

concentration be used for each sample to estimate average exposure point concentrations (EPCs) for 

chemicals that are retained as contaminants of potential concern (COPCs). Samples with concentrations 

not detected at the reporting limit will be handled in accordance with guidance developed by the U.S. 

Environmental Protection Agency (EPA 1989). Generally, if a chemical is not detected above the 

reporting limit in some samples from the site, but is detected in other samples, then those samples in 

which the chemical is not detected will be assigned a "proxy" concentration of one-half the value of the 

reporting limit for use in the calculation of EPCs. These proxy values will not have any bearing on the 

screening process described in Section 3.0. For data sets with a lognormal distribution, which is 

characteristic of most environmental data sets, assuming a proxy concentration of one-half the value of 

the reporting limit will provide a conservative estimate of the actual average concentration of non detect 

samples. 

Blind field duplicate samples are often collected during environmental investigations for the 

purposes of evaluating data quality. To avoid a statistical bias toward concentrations from sample 

locations where duplicate samples were collected (i.e., effectively counting these sample locations twice 

in comparison to other sample locations), only a single chemical concentration from the original sample 

or its duplicate will be retained for use in data evaluation. The selected concentration will be the 

maximum detected concentration for detected chemicals, or one-half the value of the lowest achieved 

reporting limit for nondetected chemicals. In cases where a chemical is not detected, this approach allows 

the use of the most sensitive analytical run to estimate the concentration below the reporting limit. In 

cases where a chemical is detected and there is some variability in the reported concentration, this 

approach conservatively assumes that the actual concentration is the highest of the two concentrations. 

2.3 DA T A GAPS 

Surface soil, subsurface soil, and groundwater have been adequately characterized for risk 

assessment purposes based on the data presented in the draft Phase III RI report. The recent instal1ation 

and sampling of shoreline wells to monitor groundwater quality near the point of discharge to the 

Willamette River have filled what was previously a data gap at the Terminal. The only remaining data 

gaps include definition of the locality of facility at the north property boundary and assessment of the 

mODility of the product observed in monitoring wells mthe Main Tenninaltanlc farm . area. Time Oil is 
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currently in the process of obtaining an access agreement from the Port of Portland for sampling two 

wells located with 300 ft of the north property boundary to determine whether any groundwater 

contamination from the Terminal extends north of the property boundary. Sampling is expected in occur 

in conjunction with the second quarter 2005 groundwater monitoring event in June, 2005. Also, Time Oil 

is preparing a source control evaluation document that will provide information on the mobility of the 

product and whether remediation is necessary to address potential product migration, and if so, the 

remedial options. We expect this document to be submitted to DEQ in the summer 2005. 
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3.0 DATA SCREENING 

The potential exposures and risk(s) from contaminants at the Terminal will be assessed based on 

the data set described in Section 2.2. Constituents that are detected in less than 5 percent of the samples, 

or are detected with a maximum concentration that is less than site-specific background levels established 

for metals (Landau Associates 1999), are considered to have de minimus risk to human health and the 

environment and will be screened out of the risk assessment process (DEQ 2000). Constituents that are 

considered essential nutrients for human receptors (e.g., calcium, iron, magnesium, etc.) will not be 

retained for consideration in the risk assessment. All remaining constituents that are not rejected during 

data validation, are detected in at least 5 percent of the samples collected from a given environmental 

medium, and that are above background levels will be included in the database used in the human health 

and ecological risk assessments. Reporting limits for chemicals that were not detected, but considered to 

be reasonably likely to be present at the site, will be reviewed to verify that elevated reporting limits have 

not masked the potential presence of site contaminants. The resulting data set will constitute the COIs in 

all environmental media at the site. 

A COPC/COPEC screening report was previously prepared for the Terminal based on Phase I and 

II investigations (Landau Associates 1999). The Phase III RI investigation and interim actions conducted 

at the Terminal since the COPC/COPEC screening report was prepared have resulted in significant 

changes to the data set that defines the nature and extent of contamination; therefore, the COPC/COPEC 

screening activities that will be performed as part of this risk assessment will supersede those presented in 

the previous report. 

Data screening to identify COPCs for human health or COPECs for ecological receptors are 

discussed in Sections 4.0 and 5.0, respectively. 
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4.0 HUMAN HEALTH RISK ASSESSMENT 

A baseline human health risk assessment will be performed to estimate current and potential 

future risk to human health at the site using deterministic techniques outlined in DEQ cleanup regulations 

and guidance [Oregon Administrative Rule (OAR) 340-122-0084, DEQ 2000]. The following sections 

describe how site data will be used in evaluating human health risk based on our current understanding of 

the site, potential receptor populations, and exposure pathways. In addition, methods that will be used to 

quantify exposure and estimate risk are presented, and factors that will be qualitatively evaluated in 

assessing the uncertainty associated with the risk estimates are summarized. 

4.1 COPCS AND EXPOSURE POINT CONCENTRATIONS 

As per DEQ (2000) guidance, the site data will be further refined after the screening process 

described in Section 3.0, to identify a subset of contaminants, the COPCs, that will be the focus of the 

baseline human health risk assessment. This screening for COPCs will eliminate from further 

consideration any contaminants with concentrations so low relative to risk-based criteria that the 

contaminants do not merit further evaluation. DEQ's risk-based concentrations (RBCs, DEQ 2003) and 

EPA Region 9 Preliminary Remediation Goals for industrial sites (PRGs, EPA 2002) will be used as the 

basis for screening COls by risk to human health. The screening process will be conducted separately for 

COls detected in onsite groundwater and soil. However, exposures to the same COl through mUltiple 

environmental media via multiple exposure pathways will also be evaluated. COIs at concentrations 

below these risk-based screening levels will not be evaluated further in the baseline human health risk 

assessment and the remaining constituents will be designated as COPCs and will be evaluated in 

subsequent steps in the risk assessments. 

If a contaminant is a COPC in one medium and is detected in mUltiple media, the COPC will be 

retained in each medium to ensure consideration of potential exposures via multiple pathways. If a risk

based screening level is not available for a given COl, the COl will be identified as a COPC and 

discussed in the uncertainty analysis. 

After COPCs have been identified for each environmental medium, a statistical evaluation will be 

conducted for each of the following data sets: 

• Surface soil 

• Surface and subsurface soil 

• Upper zone groundwater 

• Lower zone groundwater. 
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The purpose of the statistical evaluation will be to identify a representative concentration, the 

EPC, of each COPC in each data set for use in evaluating chemical intake and risk through the relevant 

exposure scenarios and pathways identified in the exposure assessment. For each COPC in each data set, 

DEQ regulations require that both the arithmetic mean (central tendency) concentration and the 90% 

upper confidence limit (90% UCL, referred to as the plausible upper bound) be estimated for a given set 

of chemical concentration data. Calculations for contaminant intake by exposure pathway and risk 

estimates wiII be made using both resulting exposure concentrations in order to represent the required 

range of risks posed by the site. 

4.2 EXPOSURE ASSESSMENT 

Exposure assessment is the process of measuring or estimating the intensity, frequency, and 

duration of exposure. The exposure assessment step in the baseline human health risk assessment process 

involves identification of potential receptor populations and exposure pathways that could bring the 

receptors in contact with contamination at the site. The risk assessment process evaluates only complete 

exposure pathways. As noted in Section 1.3, in order for a human exposure pathway to be complete, each 

of the following elements must exist: 

• A source and mechanism for chemical release 

• An environmental transport medium (e.g., air, water, soil) 

• A point of potential human contact with the medium 

• A human exposure route at the point of contact (e.g., inhalation, ingestion, dermal contact). 

For the purposes of this assessment, the environmental media through which exposure to the 

COPCs may occur is soil (surface and subsurface) and groundwater. Exposure to soil could occur via 

incidental ingestion, dermal contact, and inhalation of suspended particulates. Exposure to groundwater 

could occur via incidental ingestion, dermal contact, and inhalation of volatilized constituents. The 

diffusion/flux model described in DEQ guidance (DEQ 1999) was used to model contaminant migration 

from shallow groundwater to outdoor air (Figure 6). The Johnson and Ettinger model (Figure 7; DEQ 

1999) was used to model indoor air concentrations. 

The following sections present an evaluation of exposure pathways currently identified for each 

of the site receptor populations, exposure equations that will be used to calculate chemical intake for each 

of the pathways, and exposure parameters that will be used in calculating chemical intake. 
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4.2.1 ONSITE INDUSTRIAL WORKER 

The Terminal is currently an inactive facility; however, future industrial workers using the site 

could be responsible for a variety of duties. The onsite industrial worker could potentially become 

exposed to contaminated soil and groundwater through direct contact pathways during occupational 

activities. The specific pathways include: 

• Surface soil (0 to 3 ft BGS): dermal contact, incidental ingestion, and inhalation of suspended 
soil particulates 

• Lower zone groundwater as process water: dermal contact 

• Ambient air: inhalation of chemicals that have volatilized out of upper zone groundwater 

• Indoor air: inhalation of chemicals that have volatilized out of upper zone groundwater. 

For the purposes of this risk assessment, the onsite industrial worker population will be adult and 

assumed to work primarily in the upland areas of the Terminal. Industrial workers could potentially come 

into dermal contact with lower zone groundwater if used as industrial process water; however, 

groundwater at the Terminal has not been historically used for such purposes. Intake of contaminants will 

be modeled by assuming that the industrial worker performs tasks in relatively close proximity to each 

medium, with intake occurring through dermal contact and incidental ingestion of surface soil, dermal 

contact with lower zone groundwater used as industrial process water, and inhalation of ambient or indoor 

air impacted by volatile COIs in upper zone groundwater. The equations that will be used to calculate 

exposure to contaminants in soil, groundwater, and ambient or indoor air through each of the exposure 

pathways are shown on Figures 8 through 12, the exposure parameters used in the calculations are 

presented in Table I. 

4.2.2 ONSITE CONSTRUCTION WORKER 

There is currently no ongoing construction activity at the Terminal. However, future plans (i.e., 

Terminal demolition or redevelopment of the site) may require consideration of the construction worker 

scenario. It should be noted that such exposures can be controlled with appropriate PPEConstruction 

worker activities could potentially expose construction workers to contaminants in surface soil (dermal 

contact. incidental ingestion, and inhalation of particulates) and ambient air (inhalation). 

For the purposes of this risk assessment, the model will assume that the receptor population is 

adult working in close proximity to the soil, with chemical intake occurring through dermal contact and 

incidental ingestion of soil and through inhalation of suspended particulate matter. The equations that 

will"be used tocaIelilateexposuie to contaminants ih surface soifthroilgh deiiTIal confact; inCidentaT 
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ingestion and/or inhalation of suspended soil particulates are shown on Figures 8 through 10. The 

equation to calculate exposure to contaminants in ambient air via inhalation is shown on Figure 12. 

Exposure parameters used in these calculations are presented in Table I. 

4.2.3 ONSITE EXCAVATION WORKER 

There is currently no ongoing construction activity at the Terminal. However, future plans (i.e., 

Terminal demolition or redevelopment of the site) may require consideration of the excavation worker 

scenario. Movement of earthen material could potentially expose excavation workers to contaminants in 

surface and subsurface soil (dermal contact, incidental ingestion, and inhalation of particulates); shallow 

groundwater (dermal contact); and ambient air (inhalation). 

For the purposes of this risk assessment, the model will assume that the receptor population is 

adult working in close proximity to the soil, with chemical intake occurring through dermal contact and 

incidental ingestion of soil and through inhalation of suspended particulate matter. It is also assumed that 

the excavation worker could come into dermal contact with shallow groundwater. The equations that will 

be used to calculate exposure to contaminants in surface and subsurface soil through dermal contact, 

incidental ingestion and/or inhalation of suspended soil particulates are shown on Figures 8 through 10. 

The equation to calculate exposure to contaminants in shallow groundwater via dermal contact is shown 

on Figure 11. The equation to calculate exposure to contaminants in ambient air via inhalation is shown 

on Figure 12. Exposure parameters used in these calculations are presented in Table 1. 

4.3 DOSE-RESPONSE ASSESSMENT 

The purpose of the dose-response assessment is to weigh available evidence regarding the 

potential for COPCs to cause adverse health effects in exposed individuals and to provide, where 

possible, an estimate of the relationship between the extent of exposure to a compound and the increased 

likelihood or severity of the adverse effect. 

The bulk of knowledge about the dose-response relationship is based on data collected from 

animal studies and theoretical precepts about what might occur in humans. Mathematical models are used 

to estimate the potential human response at levels far below those tested in animals. These models 

contain several limitations that will be considered when the risk estimates are evaluated. Most of the 

COIs preliminarily identified for the site have toxicity criteria available for the dose-response assessment, 

and include both noncarcinogenic and carcinogenic compounds. For those COPCs for which toxicity 

criteria are not available to conduct a quantitative risk estimate, a qualitative evaluation of the risk will be 

presented .. 
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The EPA online Integrated Risk Information System (IRIS, EPA 2004) will be accessed to 

identify toxicity criteria for the site COPCs. Reference dose values will be identified to evaluate 

noncarcinogenic health effects, and cancer potency factors will be identified to evaluate carcinogenic 

health risks. In some cases, both reference dose values and potency factors may be available for some 

compounds. In these cases, both noncarcinogenic and carcinogenic health effects will be evaluated. 

Information concerning the basis of the toxicity criteria used and their associated uncertainty will be 

presented in the baseline risk assessment report, as recommended by EPA guidance (EPA 1989). 

4.4 RISK CHARACTERIZATION 

The risk characterization will provide a quantitative and qualitative summary of the health risks 

posed to individuals by exposure to the COPCs in environmental media at the site. The risk 

characterization will address both noncarcinogenic and carcinogenic health effects. 

Potential noncarcinogenic adverse health effects will be evaluated by comparing the predicted 

chemical intake values to reference dose values obtained from the EPA IRIS database. In order to 

evaluate the general acceptability of a particular dose relative to a reference dose value, a hazard quotient 

value is calculated, which is the ratio of the calculated average daily dose (ADD) to the reference dose 

value: 

Hazard Quotient = ADDlReference Dose 

A hazard quotient less than or equal to 1 indicates that the predicted exposure would not pose an 

unacceptable level of noncarcinogenic health risk (EPA 1989). To account for the additive effects of 

individual chemicals for a given exposure pathway that could potentially act upon the same organs or 

result in the same physiological endpoint, additive effects are addressed by calculating a hazard index, 

which is the sum of all individual hazard quotients for a given pathway. 

Carcinogenic risks are defined in terms of the probability of an individual developing cancer as 

the result of exposure to a given chemical at a given concentration. The incremental probability of 

developing cancer (Le., the theoretical excess cancer risk) is that risk attributed to exposure to the COPCs 

present at the site. For each applicable COPC, the theoretical excess cancer risk is based on the lifetime 

average daily dose (LADD), which is defined as the total incremental dose of a chemical received as a 

result of the exposure averaged over a lifetime. Once the LADD has been calculated, the cancer risk is 

calculated as follows: 

Estimated Cancer Risk = LADD x Potency Factor 
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As with hazard quotients, the estimated cancer risks for each chemical and exposure route will be 

summed to estimate the total excess cancer risk for the exposed individual per exposure pathway (EPA 

1989). 

4.5 UNCERT AINTY ANALYSIS 

An uncertainty analysis will be conducted for the baseline human health risk assessment to 

examine the sources and magnitude(s) of potential uncertainty associated with the risk estimates. Sources 

of uncertainty include the data available for the site investigations, receptor population and exposure 

pathway identification, exposure parameter selection, and toxicity criteria used to characterize risk. Each 

of these potential sources of uncertainty will be evaluated qualitatively to determine the likely degree of 

uncertainty associated with the risk estimates, and whether the uncertainty has likely led to over- or 

under-estimates of risk. 

4.6 BASELINE HHRA - CONCLUSIONS AND RECOMMENDATIONS 

The conclusions of the baseline HHRA, including acceptable risk levels for exposure of COPCs 

to human receptors at the terminal ,and any recommendations for additional assessment of risk to human 

receptors will be provided in a baseline HHRA report, as described in Section 6.0. 
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5.0 ECOLOGICAL RISK ASSESSMENT 

This needs to be discussed ......... .I cannot understand ii'om this what the stmtegy is for eco 

assessment. .. clearly this boiler plate text does not add to that understanding. My conccrn is the path that 

the boiler plate text can lead to on a site that is industrial and is expected to remain so and has been 

substantially remediated ........ 

A ecological risk assessment (ERA) will be performed to address current and potential future 

risks posed to ecological receptors at the site. The ERA will be conducted in accordance with OAR 340-

122 and DEQ guidance for conducting ERAs, Levels I, II, and III (DEQ 2000, 2001). Generally, ERAs, 

which are conducted to meet Oregon DEQ guidelines, are based on an EPA framework (EPA 1998). This 

framework follows a stepwise process that first includes problem formulation to determine the focus and 

scope of the assessment, followed by an exposure assessment, toxicity assessment, and risk 

characterization. In accordance with DEQ guidance, a Level I Ecological Scoping Assessment was 

conducted based on an April 2005 site visit and is presented in Appendix A. The results of the Level I 

assessment indicated that potential ecological receptors and potentially complete exposure pathways exist 

at the site and a Level II Screening ERA should be conducted. The Level II Screening ERA is planned 

for the Terminal to determine the presence of contaminants of potential ecological concern (COPECs), if 

any. This Level II COPEC screening process is essentially a preliminary problem formulation. The 

results of the Level II COPEC screening will be reported to DEQ with recommendations regarding the 

need for additional ecological assessment. If further assessment is deemed necessary, a Level II 

calculation of ecological target cleanup levels (ETCLs) or a Level III Baseline ERA will be proposed. 

The overall process will allow for informed, stepwise decision-making in order to focus each subsequent 

and more complex level of ecological assessment on the most important ecological issues for the site. 

The following sections present the procedures to be followed for the Level II determination of COPECs, a 

Level II calculation ofETCLs (if required), and a Level III Baseline ERA (if required). 

5.1 LEVEL II SCREENING ASSESSMENT 

This section documents the steps necessary to conduct the Level II screening assessment for the 

ERA. The Level II screening assessment will build on the information collected during the Level I 

scoping process and will initiate the problem formulation process for the ERA for the Terminal. The 

scope of an ERA is defined through problem formulation, during which the physical and contaminant 

characteristics of the site are described, including the important ecological habitats, plants, and wildlife . ,- --
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that exist there. Along with the results of previously completed investigations and knowledge of the site, 

this information is used to identify the COIs (i.e., contaminants likely to be present at the site), the 

ecological receptors of concern (i.e., assessment species), and the contaminants of potential ecological 

concern (COPECs). This information will also be used to develop the conceptual ecological exposure 

model (CEEM) that depicts the expected fate and transport of chemicals at the site, the potential exposure 

media, lmd exposure pathways for ecological receptors of potential concern. Specifically, the problem 

formulation will include: 

• a site description 

• a summary of the results of previous investigations 

• description of the ecosystem components at the site 

• selection of assessment species for the site 

• a summary of complete ecological exposure pathways 

• selection of the COPECs 

• a summary of potential ecological effects of the COPECs 

• presentation ofthe CEEM 

• presentation of assessment endpoints and measures based on the COPECs for the site and 
potentially effected ecological receptors. 

The site description, previous investigation summary, and preliminary conceptual site model are 

provided earlier in this work plan. Information to be used for preliminary problem formulation and 

identification of COPECs is provided below, i neluding the current understanding of the ecological 

conditions at the Terminal. As described below, the preliminary problem formulation will conclude with 

identification of the assessment endpoints and measures that become the focus of the remainder of the 

ERA. Preliminary problem formulation will also provide for a qualitative understanding and ranking of 

which COPECs are of the most importance and in which media. The preliminary problem formulation 

information will be updated as part of the Level II COPEC determination and may be further modified or 

updated during the Level II ETCL calculation or Level III ERA, in accordance with the level of detail 

required by the selected approach, if determined necessary. 

DRAFT 
5-2 

Deleted: 6/13/05 

Inserted: 6/13/05 

Deleted: 5/24/05 

Inserted: 5/24/05 

Deleted: 5/20/05 

Deleted: IIEdmdatalsharedoc1231100910 
411Risk Work Plan - Jan 20051Draft Risk 
Assessmt WP Rev.doc 

BZT0104(e)013567 



5.1.1 ECOSYSTEM COMPONENTS 

The site encompasses terrestrial environments and borders riverine environments. This section 

summarizes and focuses the characteristics of the terrestrial environment that are relevant to the ERA. 

The riverine environment is being assessed as part of the Portland Harbor RIIFS. 

5.1.1.1 Terrestrial Environment 

The Terminal is dominated by two areas of ASTs including the former Main and Bell Terminal 

tank farms. The former Main Terminal tank farm area is within a bermed area approximately 30 ft above 

the shoreline of the Willamette River in the northwest area of the site. Immediately east of the former 

Main Terminal tank farm area are the truck loading/unloading area and associated office and warehouse 

buildings. A few additional ASTs and the existing wastewater treatment system (WWTS) are also present 

near this Main Terminal complex. The former Bell Terminal tank farm area is several hundred feet south 

of the lormer Main Terminal tank farm area and several hundred feet east of the river, separated by an 

offsite industrial complex. The ASTs at the former Main and Bell Terminal tank farms are close together 

and surrounded by dirt berms designed for spill containment. Within the berms the ground is 

predominantly bare dirt with very little to no natural vegetation. Most of the area between the former 

Main Terminal tank farm area, the office and warehouse buildings, the WWTS, and the Crosby & 

Overton tanks is either paved or covered with gravel. The area between the former Main Terminal 

complex and the former Bell Terminal tank farm area is mowed weedy vegetation or bare dirt surface. 

The terrestrial habitat at the site currently provides little habitat for ecological receptors. A limited 

number of small terrestrial mammals (e.g., deer, mice), terrestrial invertebrates, and/or reptiles (e.g., 

garter snakes) may inhabit the mowed grassy area between the tank farms. 

5.1.1.2 Riverine Environment 

As described earlier in this work plan, the contaminant transport pathway to the Willamette River 

is considered incomplete for impacted media at the Terminal. Therefore, ecological receptors in the 

riverine environment will be considered only insomuch as their normal activities would result in potential 

exposure to upland surface soil (i.e., semi-aquatic receptors with terrestrial foraging habits may be 

evaluated, but fully aquatic receptors will not). Aquatic receptors are being evaluated as part of the 

Portland Harbor RIIFS. 
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5.1.1.3 Sensitive Environments 

No sensitive environments exist on the site. The Willamette River, located adjacent to the site, is 

a sensitive habitat as defined by OAR 340-122-045, due to the critical habitat designation for the federally 

listed Chinook salmon and steelhead. While some restored wetlands are present north of the Terminal, 

the zoning and land use surrounding the site are industrial. 

5.1.1.4 Sensitive Species 

A sensitive species search via the Oregon Natural Heritage Information Center (ONHIC) has not 

yet been conducted. This search will be conducted and the results incorporated into the ERA. Evaluation 

of sensitive species for the ERA will be limited to terrestrial and possibly semi-aquatic receptors exposed 

to contaminants in terrestrial habitats. Currently available information on sensitive species is provided 

below. 

Bald eagles have nested along the Willamette River upstream and downstream from the site. Due 

to successful recovery efforts, U.S. Fish and Wildlife Service (USFWS) recently proposed that the bald 

eagle be removed from the federal list of endangered and threatened wildlife in the lower 48 states under 

the Endangered Species Act (ESA). While the public comment period on the ruling to de-list closed in 

October 1999 and the de-listing was expected to have been completed within a year of the end of the 

public comment period (CH2M Hill 1999), the de-listing has not occurred to date. 

State-listed terrestrial and semi-aquatic threatened, endangered, and sensitive-critical species in 

Multnomah County, Oregon include birds (Le., bald eagle and peregrine falcon), bats, frogs, turtles, and 

snails. Given the general lack of suitable habitat, the birds and other protected species are unlikely to 

inhabit the Terminal or the site vicinity. There are no known rare, threatened, or endangered plant species 

at the Terminal. 

5.1.1.5 Potential Ecological Receptor Types 

For the purposes of this ERA, terrestrial plants, invertebrates, and wildlife are those species that 

forage on terrestrial plants, terrestrial invertebrates, and terrestrial wildlife (e.g., herbivorous, 

invertivorous, omnivorous, or carnivorous amphibians, reptiles, bird, or mammals) and, thus, are most 

likely to be exposed to site-related contamination in surface soil. Semi-aquatic wildlife are those species 

that live in the terrestrial environment, but obtain a significant portion of their diet from the aquatic 

environments, or vice versa, and may be exposed to site-related contamination in surface soil. Aquatic 

plants, invertebrates, fish, and wildlife are those species that obtain their sustenance from the aquatic 
• _ __ _ __ . __ __ .__ _T • _ __ _ ___ . 

environment and, thus, are unlikely to be exposed to site-related contamination in soil or groundwater at 
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the Tenninal. Representative terrestrial and semi-aquatic ecological receptors that are known or likely to 

be found at or adjacent to the site are listed in Tables 2 and 3, respectively. The receptor types (or 

functional groups) these species represent are summarized in Table 4. Some of these ecological receptors 

may be resident at the site while others may use the site on a seasonal basis, or as a resting or staging area 

along migration routes. These species were used to define the ecological functional groups of species at 

the site and to select the representative assessment communities and species that are evaluated in the 

ERA, as described in the next section. The functional grouping is described in the next section. 

5.1.2 SELECTION OF ASSESSMENT COMMUNITIES AND ASSESSMENT SPECIES 

In ERAs, it is impractical to address each individual species that may inhabit a given site. 

Therefore, similarly exposed species are classified into functional groups based primarily on their 

foraging habits, and then assessment communities or assessment species are chosen to represent these 

functional groups. Subsequently, predicted risk for one assessment community or assessment species is 

considered representative of risk to the other species within the represented functional groups. 

The Time Oil Northwest Tenninal functional groups were developed from site-specific species 

lists by grouping species by taxonomic class (e.g., birds, mammals, amphibians, etc.), foraging strategy 

(e.g., terrestrial or semi-aquatic), and trophic level (e.g., primary producer, herbivore, 

invertivore/detritivore, or camivore/piscivore). Because different species of plants and invertebrates can 

be very numerous, these lower trophic level species are often combined according to DEQ guidance and 

assessed as communities because of their very similar exposure routes. In addition, toxicity data for 

plants and invertebrates are most often representative of groups of species. These combinations of lower 

trophic level species are tenned assessment communities because they may represent numerous types of 

species. An assessment community may represent one or more functional groups. During the functional 

grouping process, semi-aquatic species were grouped into terrestrial or aquatic foraging strategies based 

on their expected primary foraging habits while they are present at the site. For example, raccoons were 

considered to be part of the terrestrial food web, because they are expected to forage primarily on 

terrestrial berries, seeds, and invertebrates that are common along the river; but not on aquatic prey items 

such a~ crawdads, which are uncommon or absent in the near-shore areas of the river where raccoons 

could wade. Preliminary functional groups selected for this ERA are presented in Table 5. This list was 

used to develop the terrestrial food web diagrams shown on Figure 13. 

A representative assessment species was also selected to represent each of the upper trophic level 

functional groups, based primarily on the species within each functional group that would be expected to 

__ '1' __ • 
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receive the highest exposure to contaminants at the site. Primary factors related to exposure potential that 

were considered included: 

• body size 

• population density and extent of home range 

• foraging approach of the species 

• contaminated media at the site 

• ecological niche(s) represented by a species. 

Other factors that influenced the selection of some assessment species included: 

• sensitivity of the receptor to the site-related contaminants 

• availability of exposure and toxicity data 

• societal value/regulatory status of the species 

• position of the species within the food web. 

The selected assessment communities and species, and the functional groups they represent, are listed in 

Table 5. The rationale for selection of each assessment community and species is presented below. 

5.1.2.1 Assessment Communities and Exposure Pathways 

Terrestrial Plants 

The terrestrial plant community is defined as all plants that obtain nutrients primarily from soil 

(including soil pore water). The primary production of these plants provides a foundation for the 

terrestrial food web. Negative impacts to primary production are likely to result in decreased abundance 

of soil invertebrates and upper trophic level species due to a lack of food and cover. A reduced diversity 

of particularly sensitive plant species may also result in similar detrimental effects to some upper trophic 

level species if plants that are a preferred food for particular herbivores are extirpated (made regionally 

extinct) from the site due to their exposure to contaminants in soil. Because plant toxicity data are not 

available for most wild plant species, these plant species were assessed as a community by applying the 

available toxicity data across all species at the site. This broad application assumes that the mechanism of 

toxic action is similar between plant species. The principal exposure pathway for terrestrial plants to 

contaminants at the site is via uptake from soil and soil pore water. 

Terrestrial Invertebrates 

The terrestrial invertebrate community is defined as all invertebrates that obtain nutrients '" 

primarily from soil or on the soif surface. The abundance and diverSIty of suchinvertetiratesis similar in I 
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importance to that of plants because invertebrates are also a primary food source within the terrestrial 

food web. Declining numbers or types of terrestrial invertebrates may result in decreased abundance 

and/or diversity of insectivores. This, in turn, may result in lower diversity of upper trophic level wildlife 

because fewer numbers or types of insectivores means fewer food items for carnivores that prey on the 

insectivores. Thus, the dependent carnivores may starve or leave the site in search of their preferred food 

items. 'The principal exposure pathways for terrestrial invertebrates to COPECs at the site is via ingestion 

of and dermal contact with soil. 

5.1.2.2 Assessment Species and Exposure Pathways 

The assessment species and the functional groups they represent for the Terminal are summarized 

in Table 5. In some cases, one assessment species was considered to be representative of several 

functional groups. This was the case when a particular assessment species could be chosen that was 

similar to, but likely to be more highly exposed or sensitive to, contaminants than species in the other 

represented functional groups. Thus, using an assessment species approach protects other species in 

different functional groups and allows the number of assessment species to be reduced. The rationale for 

the selection of assessment species for multiple functional groups is described in the following sections. 

Terrestrial Avian Invertivores 

The American robin was chosen as an assessment species because it is likely to be the most 

exposed representative of the terrestrial invertivore functional group. The robin is small, has a high food 

intake rate for its weight, and would be susceptible to chemical exposure via ingestion of contaminated 

terrestrial invertebrates and incidental ingestion of soil. No perennial surface water is present at the site 

and therefore, exposure to contaminated drinking water is not considered a significant exposure pathway. 

Robins are present onsite during the spring and summer months (and potentially all year), have limited 

home ranges, and have adequate exposure and toxicological data. 

The robin was considered to be representative of the potential exposure and effects for several 

other functional groups, including terrestrial avian herbivores, terrestrial avian omnivores, and terrestrial 

avian carnivores. The exposure of invertivores is usually higher than that of herbivores or omnivores, 

because plants generally take up contaminants to a lesser extent than invertebrates. For this reason, the 

robin will also represent terrestrial avian herbivores and omnivores. The robin is also a more 

conservative representative of terrestrial avian carnivores than a red-tailed hawk (the other choice for this 

site) because of its smaller body and home range, each of which increase the potential for exposure to 

chelhicalsat the site. -Additional· considerations that support ·this ~bstitute·1ne\ude the fact that fewer 
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hawks would be expected to inhabit the site because their home ranges extend farther, hawks would not 

be solely exposed to contaminants at the site as robins may be, and because methods of assessing toxicity 

are nearly identical for the robin and hawk. 

Terrestrial Mammalian Invertivores 

The masked shrew was chosen as a mammalian assessment species because it has a high potential 

for chemical exposure, it (or other similar shrew species) is a resident at the site, it is a prey species for 

avian and mammalian carnivores, and it has adequate toxicological and exposure data. The masked 

shrew is very small, is known to have a high food intake rate for its weight, and is potentially exposed to 

contaminants in surface soil via ingestion of contaminated invertebrates and incidental ingestion of soil. 

Shrews obtain most of their water requirements from their prey and there is no perennial surface water 

onsite; therefore, contaminant exposure via drinking water is considered negligible for the shrew and will 

not be assessed. 

Similar to the robin, the shrew was considered representative of several functional groups, 

including terrestrial mammalian herbivores and terrestrial mammalian omnivores. The shrew is a 

conservative representative of terrestrial mammalian omnivores and herbivores because chemicals are 

most ollen expected to bioaccumulate to a greater extent in invertebrates than in plants. In addition, the 

shrew is the smallest terrestrial mammal at the site, so its food intake to weight ratio (i.e., exposure) is 

expected to be greater than any other small mammal. 

The shrew is also a conservative representative of nutria and muskrat that are most frequently 

classified as aquatic mammalian herbivores. Because there is limited or no aquatic vegetation in the 

vicinity of the Terminal, aquatic mammalian herbivores such as nutria are most likely eating terrestrial 

vegetation or must swim to offsite areas where aquatic vegetation is present. Given either of these 

scenarios and the rationale that invertivores are more susceptible to contaminant exposure than 

herbivores, the shrew is a conservative representative of the nutria and muskrat that may inhabit the site. 

Terrestrial Reptilian Carnivores 

Garter snakes may inhabit the terrestrial environment at the site. Currently, exposure and toxicity 

data arc inadequate to assess the potential risks for reptiles. Thus, although the garter snake is identified 

as an assessment species, its potential risks are only considered qualitatively, compared to risks predicted 

for other assessment species. 
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5.1.2.3 Summary of Assessment Communities and Species 

The above-noted assessment species and the functional groups they represent are presented in 

Table 5. Of these, only the garter snake will be assessed in a purely qualitative manner, due to the lack of 

exposure and toxicity data for this species. The exposure pathways to be assessed for each of these 

receptors is presented in Table 6 and Figure 5. 

5.1.3 ENVIRONMENTAL CONCENTRATIONS 

The environmental concentrations (ECs) are concentrations of COIs in each exposure medium 

that are used to select the COPECs. As such, they are estimates of the environmental concentration to 

which ecological receptors are exposed over a relevant spatial area defined by their habitat. The ECs will 

be calculated as follows: 

• For plants and soil invertebrates (assessment communities) that are immobile or nearly 
immobile, the maximum detected concentration of each COl in soil will be used as the 
EC. 

• For terrestrial wildlife (assessment species: robin and shrew) consuming soil, vegetation, 
or prey, the 90UCL of each COl in soil will be the preferred EC. If fewer than 10 
samples are available, the maximum detected concentration will be used as the EC. The 
data distribution will be tested for normality and lognormality and the 90UCL will be 
calculated appropriately for the distribution. If the data is neither normally nor 
lognormally distributed, the 90UCL will be calculated using the Z-statistic. 

The ECs and calculation methods used in the ERA will be presented in the Level II ERA - Screening 

Assessment Report (see Section 6.0). 

5.1.4 CONTAMINANTS OF POTENTIAL ECOLOGICAL CONCERN 

The COPECs are chosen from the larger group of site-related and medium-specific COIs. The 

selection of COPECs for a DEQ Level III Baseline ERA is the same process as for calculation of Level II 

ETCLs. Therefore, COPECs determined during the Level II screening ERA will be applicable to all 

potential additional ERA evaluations conducted for the site. The screening procedures generally consider 

the frequency of detection, whether the chemicals are essential nutrients, background or reference 

chemical concentrations, ecological risk-based screening concentrations (ERBSCs), and bioaccumulation 

potential. In this manner, contaminants that are not expected to significantly contribute to risk are 

eliminated from the ERA data set. The frequency of detection and background screening procedures are 

described in Section 3.0. The COIs identified based on the procedures described in Section 3.0 will be 

subjected to the ecological risk-based and bioaccumulation screening procedures described in the 

foll.wing sections to select COPECs fOI'theTerminaL 
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5.1.4.1 Risk-Based Screening 

According to DEQ guidance, the risk-based screening steps eliminate COIs that are not detected 

at the site above ERBSCs. This screening will include comparison of maximum detected concentrations 

(for immobile species) or the 90% UCL concentrations (for mobile species) of each COl in each direct 

exposure medium to DEQ's risk-based Screening Level Values (SLVs; DEQ 2001), as described in 

Section 5.1.3. For COIs without corresponding SLVs, chemical-specific SLVs from other COIs will be 

used as surrogate values (based on similarity in chemical structure) where appropriate, or other ERBSCs 

will be selected from the literature, as available. For surface soil, the only ecological exposure medium at 

the site, these alternate ERBSCs may include Dutch soil screening values (DMHSPE 2001) and 

ecological soil screening levels developed by EPA (EPA 2003). The SLVs and other ERBSCs used in 

this screening step for surface soil will be tabulated in the Level II ERA - Screening Assessment Report. 

A COl will be retained as a COPEC in surface soil if it exceeds an SL V or other ERBSC by a 

factor of more than 5, because no protected species are expected to be exposed to site surface soil. These 

calculations will be tabulated for surface soil and presented in the Level II ERA - Screening Assessment 

Report. 

5.1.4.2 Additional Screening Procedures 

Three additional screening steps will be conducted. First, the bioaccumulation potential of the 

COIs will be assessed. The COIs in surface soil will be considered to bioaccumulate if they were listed in 

DEQ's Sediment Assessment Methodology described in Appendix G of the Portland Harbor Sediment 

Management Plan (DEQ 1999). All COIs listed as having the potential to bioaccumulate will be included 

in the ERA for further assessment. 

Second, the maximum detection limit for each of these COIs will be compared to the chemical

specific SL V or other pertinent ERBSC to verify that the analytical methods were sensitive enough to 

detect a potential impact (if the detection limit exceeds the SLY, the COl generally is retained as a 

COPEC), 

Finally, following DEQ guidance (DEQ 2001), the chemical-specific ratios of each COl 

concentration to its corresponding SL V or ERBSC (i.e., the COl risk ratios) will be summed to calculate a 

medium-specific risk ratio and then the contribution of each COl to the medium-specific risk ratio will be 

calculated. Those COls that, according to DEQ guidance, contributed excessively to the medium-specific 

risk ratio will be retained as COPECs. The site COPECs for surface soil, identified per the above steps, 

will"be presented in the Level II ERA~Screening Assessment Report -
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5.1.5 PRELIMINARY ECOLOGICAL EFFECTS ASSESSMENT 

The COPECs developed per Section 5.1.4 will be grouped by type (i.e., metals, PAHs, 

chlorinated hydrocarbons, organochlorine compounds, etc.) and the general mode of action or known 

toxic effects to wildlife will be discussed qualitatively. This general description of potential ecological 

effects will be used to highlight the types of COPECs that may be more likely to effect particular types of 

ecological receptors (i.e., plants, terrestrial invertebrates, mammals, birds, or herpetiles). If necessary, 

additional receptors may be added to the ERA to assess particular ecological effects that may result due to 

particular COPECs at the Terminal. 

5.1.6 CONCEPTUAL ECOLOGICAL EXPOSURE MODEL 

The preliminary CEEM presented in Section 1.3.5 above will be modified, as necessary, to 

accommodate findings of the preliminary problem formulation. 

5.1. 7 ASSESSMENT ENDPOINTS 

Assessment endpoints are written descriptions of the environmental characteristics of concern at a 

given site (EPA 1998). Generally, they represent ecological aspects that should be assessed in order to 

assure protection of the environment and allow informed site-specific risk management decisions. 

Developing assessment endpoints is an integral part of problem formulation because these endpoints link 

risk assessment results to risk-management actions. Primary considerations for selecting assessment 

endpoints will include ecological relevance, policy goals, societal/cultural values, and susceptibility to the 

environmental stressor (Le., the site contaminant; EPA 1998). The selection of assessment endpoints also 

depends on: 

• the species present at the site and their interaction 

• types of contaminated media at the site 

• complete ecological exposure pathways 

• types of contaminants present. 

Generally, the assessment endpoints for the Terminal will be selected to be indicative of toxic 

effects to receptor populations. Because no terrestrial or semi-aquatic threatened or endangered species 

have been identified as inhabiting the site, assessment at the individual level will not be required. 
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one assessment endpoint will be selected for each identified assessment community and species. For each 

endpoint, assessment measures will be defined that describe how the endpoint will be evaluated. 

5.1.8 LEVEL [( SCREENING AsSESSMENT - CONCLUSIONS AND RECOMMENDATIONS 

Through the procedures described above, an ecological description of the site and an 

understanding of whether COPECs at the site pose a risk to ecological receptors will be determined. If 

evaluations conducted for the Level II ERA - Screening Assessment indicate that the site is highly 

unlikely to pose a potential risk to ecological receptors, then no additional ERA evaluations will be 

conducted and the ERA will be complete. If it is determined that additional ecological assessment is 

necessary to better assess the potential for ecological risk to receptors due to exposure to COPECs at the 

Terminal, species potentially at risk and the identified COPECs wilI become the focus of a Level II ETCL 

calculation or Level III Baseline ERA, whichever is determined to be most appropriate, as described in 

the following sections. The results of the Level II COPEC determination and recommendations for 

further assessment will be presented, to DEQ in a Level II ERA - Screening Report will be provided to 

DEQ, as described in Section 6,0. 

5.2 CALCULATION OF LEVEL II ECOLOGICAL TARGET CLEANUP 
LEVELS 

Based on the results of the Level II COPEC determination, a recommendation wiII be made 

regarding the need for further Level II ecological assessment, or a Level III ERA. This decision will be 

made in coordination with DEQ and will be based primarily on the number and types of COPECs and 

assessment species that are potentialIy at risk resulting from historical activities at the Terminal. This 

section describes the methods that, if necessary, will be used for determining Level II ETCLs. The 

preliminary problem formulation completed during the determination of COPECs wiII be considered 

adequate for the ETCL determination. Therefore, the determination of ETCLs wiII include exposure 

assessment, toxicity assessment, and risk characterization. However, the ETCLs will be calculated 

directly without presenting site-specific risks for the assessment species. Therefore, the risk 

characterization section wilI be shortened accordingly. 

5.2.1 EXPOSURE ASSESSMENT 

Generally, exposure assessment involves mathematically expressing the exposure of assessment 

species (Le., developing site-specific exposure models for assessment species) and identifying species-

DRAFT 
5-12 

Deleted: 6113105 

, Inserted: 6113105 

Deleted: 5124/05 

Inserted: 5124/05 

Deleted: 5/20/05 

Deleted: llEdmdatalsharedocl.231100910 
41lRisk Work Plan - Jan 2005IDraft Risk 
Assessmt WP Rev,doc 

BZT0104(e)013577 



specific and chemical-specific exposure parameters. The EPCs from the Level II COPEC determination 

and exposure parameters are then used within the exposure equations to calculate the estimated daily dose 

(EOO) of COPECs for each of the assessment species. 

5.2.1.1 Exposure and Ecological Target Cleanup Level Equations 

The exposure media, assessment species, and significant exposure pathways selected during the 

problem formulation define the exposure models required to calculate an estimated daily intake of the 

COPECs by the robin. For all assessment species, the estimated daily intake can generally be expressed 

as: 

EOOtotal = EDIWI + EDItiJlllI. (Equation 5-1) 

where: 

EO°total 

EDIrood 

BW 

BW 

Total estimated daily dose of COPECs for the assessment species 
[mglkg body weight (bw) per day] 
Estimated daily intake of COPECs from incidental ingestion of soil (mg 
COPEC per day) 
Estimated daily intake of COPECs from ingestion of food/prey items (mg 
COPEC per day) 
Body weight of the assessment species (kg). 

This equation is modified to be species-specific by mathematically expressing the estimated daily 

intake of COPECs via food and soil for a particular species. The species-specific equation is for robins 

and shrews is: 

EOO t = [(SAF x I&)+IRi ] X EPe. x OCf x SUF 
BW 

(Equation 5-2) 

where: 

EOO t Estimated total daily dose (mg/kg-bw per day) 
EPC, Exposure point concentration ofCOPEC in soil (mglkg) 
BAF Soil-to-earthworm bioaccumulation factor (kg soillkg worm) 
OCr Percent of diet comprised of selected food items (uniUess) 
IRe Ingestion rate of earthworms by the assessment species (kg/day) 
IRs Incidental soil ingestion rate by the assessment species (kg/day) 
SUF Site use factor for the assessment species, comprised of areal and 

seasonal partitioning of the use of the site by the assessment species 
(unitless). 

BW Body weight of the assessment species (kg). 

Given that the calculation of risk for assessment species is the ratio of the total estimated daily dose of a 

COPEC to the ERfD calculated as: 
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TQspec,es 

where: 

EDDl
ERtD 

(Equation 5-3) 

TQ species Toxicity quotient for a particular COPEC, assessment species, and 
exposure medium (unitless) 

EDDt The total estimated daily dose of a given COPEC by an assessment 
species from a particular exposure medium (mg COPEC/kg body weight 
per day) 

ERtD The ecological reference dose for a given COPEC and assessment species 
(mg COPEe/kg body weight per day). 

Then by setting the TQ to I and combining equations 5-2 and 5-3, the ETCL (a.k.a. the EPC at which the 

TQ= I) for the robin can be calculated as: 

ETCLrobin ERtD x BW (Equation 5-4) 
[IRs + (BAF x IR.)] x DCe x SUF 

This equation is used in the Level II ETCL calculation. The following sections define the required 

species-specific and chemical-specific exposure parameters. 

5.2.1.2 Species-Specific Exposure Parameters 

The species-specific parameters required for equation 5-4 include: 

• total dietary intake (kg dw/day) 

• plant matter intake (kg dw/day) 

• animal matter intake (kg dw/day) 

• incidental soil ingestion (kg dw/day) 

• Dietary composition of selected food items (%) 

• body weight (kg) 

• home range (acres) 

• migration factor (%). 

Various sources in the scientific literature will be reviewed for information on these species

specific parameters. The Wildlife Exposure Factors Handbook (EPA 1993) will be the preferred source 

for these exposure parameters. If particular exposure parameters are not reported in the handbook, other 

literature will be used to obtain the necessary exposure factors. In general, average values found in or 
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calculated from the literature will be used for each exposure parameter. Any variations from this 

approach will be noted in a Level II ERA ETCL Determination Report. 

5.2.1.3 Chemical-Specific Exposure Parameters 

In order to calculate the COPEC concentrations in each medium (including prey items), the 

following chemical-specific exposure parameters may be required: 

• soil-to-biota bioaccumulation factors (BAFs) 

• dose-to-tissue biotransfer factors (BTFs). 

Bioaccumulation is the adsorption of chemicals into tissue via all exposure routes (e.g., direct 

absorption, inhalation, or ingestion). The BAF is a measure of the transfer and accumulation of COPECs 

from a medium (e.g., surface soil) into the tissue of a receptor that resides in the soil or forages on 

invertebrates or other soil-dependent prey items (excluding plants). For example, an earthworm BAF is 

the ratio of chemical in worm tissue to that found in the surrounding soil (mg chemical/kg tissue per mg 

chemical/kg soil = kg soil/kg tissue). Earthworm BAFs for inorganic chemicals and PCBs will consist of 

median values provided by Sample et al. (I 998). The BAFs for other organic chemicals will be estimated 

from the lipid content of soil invertebrates (2 percent) and an average site-specific surface soil organic 

carbon content, using the following predictive BAF model (Menzie et al. 1992): 

BAF = Earthworm Lipid Content / (0.66 x Fraction Organic Carbon in Soil) Equation 5-5 

BTFs are ratios of the concentrations of chemicals in food items to the concentrations in receptor 

tissues. These will be obtained, as necessary, from various species-specific and chemical-specific peer

reviewed literature. 

5.2.2 TOXICITY ASSESSMENT 

The toxicity data to be used in the Level II ETCL calculation include toxicity benchmark doses 

(TBDs) selected from appropriate references for the COPECs. The TBDs may be used directly as 

ecological reference doses (ERfDs) or are converted to ERfDs, as appropriate using uncertainty factors 

that are defined by DEQ (2001). The TBDs selected for this ERA, and the process to convert TBDs to 

ERfDs, will be described in the ERA report. 

The principal data sources for TBDs will be: 

• EPA's Ecological Soil Screening Level reports (EPA 2003) . 
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• Summary reviews of available toxicity data (Sample et al. 1996) 

• Peer-reviewed literature sources (journal articles and scientific pUblications) 

• EPA's Integrated Risk Information System (IRIS) 

• Chemical-specific Toxicological Profiles produced by Agency for Toxic Substances and 
Disease Registry (ATSDR) 

• The National Institute of Occupational Safety and Health [NIOSH] Registry of Toxic Effects 
of Chemical substances (RTECS). 

Oral dose studies will be the only sources used for the selection of TBDs. Some of the toxicity studies 

from these sources provide toxicity information in the form of a food or drinking water concentration 

(i.e., mg chemicallkg food or mg chemical/L water). In this case, the food or drinking water 

concentration will be transformed to a dose (mg chemicallkg body weight per day). This conversion 

requires knowledge of the amount of food eaten per day by the test species and its body weight. 

Preferably, this information was obtained from the text in which the toxicity information was found. 

However, such information was not always provided. In this event, daily food ingestion rates and body 

weights for the test species will be obtained from other sources (e.g., EPA 1988, 1993, or Dunning 1993) 

and used to convert the chemical content of a food item into a TBD. For this conversion, it will be 

assumed that the effective dose of a chemical is 100 percent of the ingested dose (i.e., 100% 

bioavailability was assumed). When possible, mean ingestion rate or body weight values will be used or 

calculated, but discrete values will be used in the absence of a mean or the data to calculate one. An 

attempt also will be made to only use ingestion rate and body weight parameters for the same species as 

used in the pertinent toxicity study, but this is not always possible and parameters for similar species will 

be substituted as required. 

When possible, a chronic NOAEL will be selected as the TBD for protected species and a 

LOAEL will be selected as the TBD for other species. In the absence of a LOAEL or NOAEL, a no

observed-effect-level (NOEL), lowest-observed-effect-level (LOEL), or other toxicity endpoint will be 

selected an converted to NOAELs or LOAELs using uncertainty factors. The actual effects threshold is 

likely to fall between the NOAEL or LOAEL, but these two values were substituted as the threshold 

doses for this ERA because most often it is not possible to predict the actual effects threshold from the 

available literature. 

Data for chronic toxicity will be chosen when available; however, subchronic and/or acute data 

will be used if chronic data are unavailable, and converted to chronic data using uncertainty factors. If no 

TB~cart· be obtained· brcatculated for a particulat chemical· aml/ot 111dicatorspeciesand a TBD· fot Ii 
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surrogate chemical cannot be applied. that contaminant will not be evaluated quantitatively for that 

species. 

For many chemicals there will be several toxicity studies identified in various sources. Most 

often, the different studies investigated provided data regarding different toxicological endpoints. The 

process of selecting an appropriate TBD required an assessment of the appropriateness of the various 

endpoints. In general, data indicative of overt health effects to individual organisms that resulted in 

population level effects will be preferred. These may include reproductive effects, survival, or mortality. 

Other less adverse effects endpoints, such as changes in organ weight or subtle physiological effects, will 

be used only in the absence of the preferred endpoints. Preference for particular endpoints will be 

established as follows: 

• Primary Significance - Reproductive effects such as decreased fertility, teratogenicity, and 
developmental/fetal mortality, which could impact the species population; survival, which 
could impact population numbers in future generations; and severe histopathological effects 
such as necrosis of or serious damage to organs such as the liver, kidneys, brain/central 
nervous system, and lungs, which could impact primary body functions and result in 
mortality. 

• Secondary Significance - Alterations in function of organs and/or behavior that could result 
in decreased survival. 

• Tertiary Significance - Alterations such as decreased liver size, increased chemical 
concentration in blood, or increased body weight that are not readily associated with 
decreased reproduction, reduced survival, or increased mortality. 

Carcinogenic endpoints are not considered appropriate for the selection of TBDs. This is in 

accordance with the current understanding that cancer is not generally considered to be a threat for free

ranging wildlife species because they are relatively short-lived and cancers do not have time to develop. 

Chronic LOAELs will be jielected as the TBDs for non-protected species. The actual effects 

threshold is likely to fall between the NOAEL or LOAEL, but these two values will be substituted as the 

threshold doses for this ERA because most often it is not possible to predict the actual effects threshold 

from the available literature. 

Because toxicity data are unavailable for many species, a body weight adjustment (Sample et aI., 

1996; Sample and Arenal, 1999) will be made as necessary to extrapolate an ERfD for an assessment 

species when the ERfD is available for another species in the same taxonomic class. This body weight 

extrapolation will occur according to the appropriate body weight scaling equations provided by the EPA 

(1993) 

ERfDr (Equation 5-6) . ~ ~ . 
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where: 

ERfD, 

TBDt 

BW t 

BW, 

p 

Ecological reference dose for the robin (mglkg-bw per day) 

Toxicity Benchmark Dose for the test species (mglkg-bw per day) 

Body weight of the test species (kg) 

Body weight of the robin (kg) 

Appropriate exponent for the assessment species (unit/ess; EPA 1993) 

5.2.3 ECOLOGICAL TARGET CLEANUP LEVELS 

Site-specific ETCLs will be calculated using the equations and input parameters described above. 

5.2.4 HOT SPOTS 

The Oregon cleanup rules require the remedial investigation to evaluate hot spots of 

contamination for media other than water [OAR 340-122-080(7)]. The Oregon cleanup rules dictate that 

a hot spot in water be defined during the feasibility study and, therefore, will not be addressed in the 

ERA. The acceptable hot spot concentration for exposure to individual ecological receptors or population 

of receptors to each individual substance is \0 times the acceptable risk level, or where COPECs are 

reasonably likely to migrate such that a hot spot would be created in another medium, or when COPECs 

are not reliably able to be contained. Sample locations that have COPEC concentrations that exceed these 

criteria will be described as hot spots. 

5.2.5 RISK CHARACTERIZATION 

Typically the risk characterization section is used to present and discuss uncertainties associated 

with the predicted ecological risks. However, for the Level II ERA, no toxicity quotients or indices will 

be calculated. Therefore, the risk characterization will summarize the locations where COPEC 

concentrations exceed ETCLs and hot spot locations in surface soil. In addition, the uncertainties 

associated with the Level II ERA process will be presented and discussed with regard to their potential to 

result in over or under estimation of the actual ecological risks. 

5.2.6 LEVEL II ERA - ETCL DETERMINATION - CONCLUSIONS AND RECOMMENDATIONS 

If required, the procedures and results of the Level II ERA - ETCL determination will be 

provided in a report to be submitted to DEQ, as described in Section 6.0. It is anticipated that the ETCLs 
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will be used to determine the need for site remediation for protection of ecological receptors and where 

remedial actions may be necessary to reduce risk to acceptable levels. 

5.3 LEVEL III ECOLOGICAL RISK ASSESSMENT 

In accordance with DEQ (2001) guidance, the Level III ERA will include problem formulation, 

exposure assessment, toxicity assessment, and risk characterization. The problem formulation completed 

during the Level II COPEC screening will incorporated into the Level III ERA with updates, as necessary 

given any additional information acquired during the Level III assessment. The following sections 

describe the procedures to be used for the exposure assessment, toxicity assessment, and risk 

characterization. 

5.3.1 LEVEL III EXPOSURE ASSESSMENT 

The exposure assessment includes mathematically expressing the methods for quantifYing 

exposure of assessment species (Le., site-specific exposure models), definition of the local popUlations of 

assessment communities and species, determination of exposure areas and/or habitat patches for each 

assessment species, definition of the relative habitat quality for each habitat patch, calculation of exposure 

point concentrations (EPCs) for exposure areas and/or habitat patches, and presentation of the exposure 

parameters. The EPCs and exposure parameters are then used within the exposure models to calculate the 

estimated daily dose (EDD) ofCOPECs for each of the indicator species. 

5.3.1.1 Exposure Dose Equations 

The exposure media, indicator species, and significant exposure pathways selected during the 

problem formulation will be used to create the exposure models (Le., equations) to calculate an estimated 

daily intake of the COPECs for each indicator species. Exposure models generally are not developed for 

indicator communities because potential risks to communities are assessed by direct comparison of EPCs 

in each medium to ERBSCs. For assessment species, an ingestion rate and body weight are included in 

the equation, resulting in calculation of an exposure dose, as follows: 

Equation 6-7 

where: 
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Dj Dose for a given assessment species for the /' contaminant (mglkg body weight 
[bw] per day) 

q Total number of kth habitat patches within local population boundary (unitless) 

d = Total number of ith media (unitless) 

IRi = Intake rate for the ith medium (kgld or Lid) 
Cijk = Concentration of jth contaminant in ith medium in kth habitat patch (mg 

COPEC/kg) 

BW = Body weight of the assessment species (kg) 

Hak = Area of kth habitat patch (square meters) 

Hqk = Relative habitat quality of kth habitat patch for a given assessment species 
(unitless) 

TUF = Temporal utilization factor (unitless). 

Ingestion rates and body weights for each assessment species (i.e., species-specific exposure 

parameters); COPEC concentrations in each media (including prey items); local population boundaries; 

habitat patch size and quality; and species specific temporal use factors must be determined to support 

these calculations. These procedures are defined in the following sections. 

5.3.1.2 Exposure Parameters 

Exposure parameters are species-specific and chemical-specific measures that determine the 

extent of exposure for the assessment communities and species. These parameters will be the same as 

described above for the Level II ETCL calculation. 

5.3.1.3 Exposure Point Concentrations 

The EPCs for COPECs in surface soil will be the 90% UCL, and will be used to calculate 

exposure of the assessment species to COPECs. If particular exposure areas, habitat patches, or groups of 

habitat patches (for a given species) include a subset of all samples that were used to calculate EPCs for 

the Level II COPEC screening assessment, then the appropriate subset of samples will be used to re

calculate a 90% UCL for the particular exposure area or habitat patch(es). The same methodology as 

used in the Level II COPEC screening will be employed to calculate these more specific EPCs. 

5.3.1.4 Local Receptor Population Boundaries 

Establishing local population boundaries for assessment communities and species, limits the 

number of individuals considered in the ERA to those likely to be exposed to site-related contamination. 

For sessile assessment communities (i.e., plants and terrestrial invertebrates), the local population will be 

all the individuals within habitat patches (deterrriinedas described ir:the next section): 'Ifhabitat patches 
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for these sessile receptors cannot be clearly defined, then the local population will be all individuals 

within areas where the receptors could be exposed to site-related COPECs. 

For assessment species, the local population will include all individuals within five home-range 

diameters (DHR) from the outer boundary of the area of site-related contamination. This will be 

approximated using the following equation from DEQ (2001): 

where: 

A 100xHR .,. 

A Areal extent of the study population (m2
) 

HR = Home range area (m2
) 

7t Pi (3.14). 

Equation 5-8 

Actual residency of transient or migratory species within the local population boundaries may be adjusted 

using the temporal utilization factor as described in Section 5.3.1.6 below. 

5.3.1.5 Determ ination of Habitat Patches 

Following determination of the areal extent of the study popUlations, the number, size, and 

quality of habitat patches will be determined within the local population boundaries. The different habitat 

types present at the Terminal will be mapped and described. The expected use of these habitats by each 

assessment community and species will be described with regard to the extent of each habitat (or habitats) 

likely to be inhabited. These areas will become the habitat patches for each receptor. Then the spatial 

extent of each species' habitat patch( es) will be estimated. The relative quality of the habitat patches used 

by each assessment community and species will also be rated as unsuitable (0), poor (0.25), average (0.5), 

good (0.75), or excellent (1.0) based on site surveys, professional judgment, and species requirements. 

The number, area, and quality of habitat patches are all factors within equation 5-7 above. 

5.3.1.6 Temporal Use Factors 

Some of the assessment species are expected to be transient or migratory. These species travel 

from place to place and are not exposed throughout the year to site-related contamination at the Terminal. 

For these species, a temporal use factor (TUF) will be applied to the exposure dose calculation to quantify 

the number of days per year the species is expected to be exposed to contaminated media at the site. Non

hibernating, non-migratory species will have a TUF of I. Other species will have a TUF between 0 and I. 
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5.3.2 TOXICITY ASSESSMENT 

The ecological toxicity assessment will provide estimates of the ERill of each COPEC. This is 

the concentration, above which significant effects would be expected for the assessment species. Toxicity 

benchmark doses (TBDs) will be selected from the literature and converted to species-specific doses 

(ERIDs) using uncertainty factors. The sources for the TBDs may include: 

• Oak Ridge National Laboratory (Sample et. aI., 1996) 

• Agency for Toxic Substances and Disease Registry (ATSDR) toxicity profiles 

• USFWS synoptic reviews of hazards to fish, wildlife, and invertebrates 

• EPA's IRIS database 

• Registry of Toxic Effects of Chemical Substances (RTECS), a National Institute of 
Occupational Safety and Health on-line database 

• Health and Safety Databank (HSDB), a National Library of Medicine on-line database 

• Oil and Hazardous Materials/Technical Assistance Data System (OHMlTADS), an EPA 
on-line database 

• The Michigan Department of Natural Resources' Chemical Evaluation Search and Retrieval 
System (CESARS) 

• Other peer-reviewed technical publications. 

The toxicity endpoint for assessment species, will be the dose that is lethal to 50% of the 

population (LDlo), When such values are not available, different effects levels such as no-observed

adverse-effect-levels (NOAELs) or lowest-observed-adverse-effect levels (LOAELs) will be used, as 

available, and converted to preferred toxicity benchmark values using uncertainty factors (UFs). When 

more than one UF is necessary for a particular TBD, UFs will be multiplied together or applied in 

sequence. The UFs for converting effects levels and their application (DEQ 2001) include: 

• NOAEL to LOAEL: UF = 5 

• Subchronic to Chronic: UF = 10 

• Acute to Chronic: UF = 33 

• Chronic NOAEL to LDlo= 100. 

Data for species of the same family, order, genus, or species will be preferentially selected when 

available. If this is not possible, toxicity data for species within the same taxonomic class will be used 

and "<:xtrapolated ·to the assessment ~ommunities and species using uncertainty factors.·· No .extrapolations 
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between taxonomic classes (e.g., from birds to mammals) will be performed. The uncertainty factors will 

be applied to calculate TBDs that are considered equivalent to chronic LCso or LDso values. Taxonomic 

extrapolations will be performed as follows: 

• Different taxonomic family: UF '= 2 

• Different taxonomic genus: UF '= 2. 

The concentrations and doses of COPECs that result following application of the uncertainty factors will 

be the ERfCs and ERIDs used in the risk calculations. 

Within certain classes of chemicals (e.g., butyl benzenes, PAHs, and pesticides), toxicity values 

for one COPEC (i.e., surrogate chemicals) may be substituted for another COPEC when a chemical· 

specific toxicity value is not available for the latter COPEC. All surrogate chemical substitutions will be 

noted within the Level III Baseline ERA Report, as described in Section 6.0. 

5.3.3 RISK CHARACTERIZA TION 

Risk characterization involves calculation, presentation, and description of the potential risks for 

the assessment communities and species. The risk characterization also includes discussion of the 

uncertainties associated with the predicted risks and of the potential for the predicted risks to represent 

significant population level effects at the site. 

5.3.3.1 Risk Estimation 

The acceptable risk level (ARL) for populations of ecological receptors is a 10 percent chance, or 

less, that 20 percent or more of the total local population would have an exposure greater than the ERfC 

or ERfD for each COPEC. Risk estimation will involve the following: 

• Estimating the local population abundance ofthe assessment communities and species 

• Estimating the probability that an individual of an endpoint species will experience an 
exposure in excess of the ERfC or ERfD 

• Using a cumulative binomial distribution function to estimate the number of individuals 
likely to have a greater than 10 percent chance of being exposed at a concentration greater 
than the ERfC for assessment communities or the ERfD for assessment species 

• Determining whether the number of exposed individuals is greater than 20 percent of the 
local population. 
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If fewer than 20 percent of the individuals within the local population of each assessment community and 

species are predicted to be exposed, or if there is less than a 10 percent chance of exposure above the 

ERfC or ERID, then acceptable risks exist at the site. 

5.3.3.2 Local Population Abundance 

The local population includes all individuals within the local population boundary and will be 

determined using population density estimates. These estimates will be obtained from available literature 

or local biologists. For assessment communities, the density of expected dominant species within each 

community will be used. If reliable population density estimates cannot be obtained from these sources, 

onsite surveys may be conducted for the assessment communities. For assessment species, if site-specific 

density estimates are not available, then scaling relationships will be used to estimate population density 

based on the species body mass (Damuth 1993; Juanes 1986). 

5.3.3.3 Probability of Exposure Exceeding Toxicity Reference Values 

The probability of exposure exceeding the ERfC or ERID will be estimated using the following 

equation: 

where: 

Equation 5-9 

P Probability of exposure (unitless) 

0 z Cumulative distribution function of a standard normal random variable 

xexp Mean of natural logarithms of exposure (mg/kg, mg/L, or mg/kg per day) 

EBV~ Point value of the calculated exposure (mg/kg, mg/L, or mg/kg per day) 

sexp ~ Standard deviation of natural logarithms of exposure (unitless). 

5.3.3.4 Acceptability of Risk 

The probability that 20 percent of the individuals in a population experience an exposure greater 

than a toxicity reference value will be determined using the following binomial probability function: 

Equation 5-10 
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where: 

b Probability of 20 percent of the individuals in a population experiencing an exposure 
greater than the toxicity reference value 

y 20 percent of the population 

n The number of individuals in the local population 
p Probability of an individual experiencing an exposure greater than the toxicity reference 

value. 

As noted above, this probability will be used to determine whether the exposure of assessment 

communities and species meets the ARL. 

5.3.4 UNCERTAINTY ANALYSIS 

An uncertainty analysis will be conducted for the baseline ERA to examine the sources and 

magnitude(s) of potential uncertainty associated with the risk estimates. Sources of uncertainty include 

the data available for the site investigations, receptor population and exposure pathway identification, 

exposure parameter selection, and toxicity criteria used to characterize risk. Each of these potential 

sources of uncertainty will be evaluated qualitatively to determine the likely degree of uncertainty 

associated with the risk estimates, and whether the uncertainty has likely led to over- or under-estimates 

of risk. 

5.3.5 PREDICTED ECOLOGICAL RISKS 

The affects of the uncertainties on predicted ecological risks will be described to determine 

whether the risk estimates need adjustment given the uncertainties. In this manner, a better understanding 

is provided regarding the likelihood of the predicted effects being realized in local receptor populations. 

5.3.6 LEVEL III ECOLOGICAL TARGET CLEANUP LEVELS 

Media-specific ecological target cleanup levels (ETCLs) will be calculated for each of the final 

COPECs that contribute a majority of the predicted ecological risks. Finally, to the extent possible given 

the sampling design, the areal extent of chemical concentrations that exceed ETCLs will be plotted to aid 

in the determination of any remedial action at the site. 
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5.3.7 LEVEL III CONCLUSIONS AND RECOMMENDATIONS 

The primary goals of the baseline ERA are to document whether a potential exists for significant 

ecological risk at the site and to determine ETCLs. The risks will be summarized and discussed in the 

context of the assessment endpoints identified during completion of the problem formulation in a Level 

III Baseline ERA report, as described in Section 6.0. 
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6.0 RISK ASSESSMENT DELIVERABLES 

The deliverables to be submitted to DEQ for review and comment for the human health and 

ecological risk assessments are described in the following sections. It is anticipated that the risk 

assessment reporting will be completed in 2005. 

6.1 HUMAN HEALTH BASELINE RISK ASSESSMENT (HHRA) REPORT 

The baseline HHRA report will include identification of COPCs and the results of EPC 

calculation for human receptors, as well as provide the results of the exposure assessment, dose-response 

assessment, risk characterization, and uncertainty analysis. The results of the baseline HHRA will be 

used to define acceptable risk levels for human receptors for development of remedial alternative for the 

Terminal, as part of the feasibility study. 

6.2 LEVEL II ECOLOGICAL RISK ASSESSMENT - SCREENING 
ASSESSMENT REPORT 

The Level II ERA - Screening Assessment Report will include identification of COPECs and 

exposure pathways for ecological receptors, an ecological description of the site, as well as the 

uncertainties associated with each identified risk and the assumptions made in the assessment. Also, if 

data gaps were identified during the Level II - Screening Assessment, recommendations may be made 

regarding collection of additional data. This information will be used to make recommendations as to 

whether COPECs at the site pose a risk to ecological receptors and whether additional ecological 

assessment is required. Recommendations will include either of the following: 1) no further evaluation, 

2) calculation of ETCLs, or 3) performance of a baseline ERA. 

6.3 LEVEL II ECOLOGICAL RISK ASSESSMENT - TARGET CLEANUP 
LEVELS DETERMINATION (IF REQUIRED) 

If required, the Level II ERA - Target Cleanup Levels Determination Report will provide the 

ETCLs calculated using the methodology described in Section 5.2. It is anticipated that the ETCLs will 

be used during the development of remedial alternatives for the feasibility study to determine the need for 

site remediation for protection of ecological receptors and where remedial actions may be necessary to 

reduce risk to ecological receptors to acceptable levels. 

.f 
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6.4 LEVEL III BASELINE ECOLOGICAL RISK ASSESSMENT (IF 
REQUIRED) 

The Level III Baseline ERA report will provide the results of the Level III ERA baseline 

exposure assessment, toxicity assessment, and risk characterization, as well as EPC values, assumptions 

used in the evaluations, and the uncertainties analysis. The report will also provide a description of 

which, if any, COPECs are likely to require remediation for the protection of ecological receptors and 

recommend areas where remediation would prove most effective. Any such recommendations will also 

take into account other remedial actions that may be identified within the overall Phase III RIIFS process. 

Additionally, any data gaps that are identified during the Level III ERA will be reported and 

recommendations will be made regarding the need to address the data gaps and whether further ecological 

assessment is required. 
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7.0 USE OF THIS REPORT 

This risk assessment work plan has been prepared by Landau Associates for the exclusive use of 

Time Oil Co. for specific application to the Northwest Terminal. Services for this project were conducted 

in accordance with the Environmental Services Contract between Time Oil Co. and Landau Associates, 

Inc. Landau Associates has performed our services in accordance with generally accepted engineering 

and consulting standards for environmental work in effect at the time and locality services were 

performed. The reuse of information, conclusions, and recommendations provided herein by Time Oil 

Co. or others in connection with any site other than the Northwest Terminal without Landau Associates 

written permission shall be at the sole risk of Time Oil Co. and without liability to Landau Associates. 

This document was prepared under the supervision and direction of the following key staff. 

LANDAU ASSOCIATES, INC. 

Charles P. Halbert, P.E. 
Senior Engineer 

And 

Rebekah Brooks 
Project Manager 

7-3 

SOUND ENVIRONMENTAL ENDEAVORS 

Rone A. Brewer 
Senior Risk AssessorlEcologist 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Time v. Koppers_ 
fourteenth Jo ... 

Flanagan, Brien J. [BFlanagan@SCHWABE.com] 
Tuesday, May 31, 2005 10:54 AM 
Hodson, Jerry B.; Hopp, Anthony; Rebekah Brooks 
Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 
Time v. Koppers: fourteenth Joint Status Report 

Attached is the Fourteenth Joint Status report for the Time Oil v. 
Koppers matter. The Status Report is due tomorrow (June 1). I 
apologize for the last minute circulation, and ask that you please 
review today. Please respond with any comments or suggested edits. 

Also, Jerry and Tony, please confirm that it is okay for me to sign on 
your behalf. Thank you and I hope you all had a nice weekend. 

«Time v. Koppers: fourteenth Joint Status Report.DOC» 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, FOURTEENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 and May 24, 2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of March, 2005, the system had 
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recovered, treated, and discharged approximately 20.63 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties have made revisions to the final Phase III Remedial Investigation (RI) report. 

The schedule for submittal of the final Phase III RI report was delayed with the intent of 

incorporating results from wells on the Port of Portland property to the north of the terminal for 

definition of the locality of facility in this area. Submission of the risk assessment work plan to 

DEQ was delayed following DEQ's request for the installation of additional wells and evaluation 

of additional data. 

The work plan for performance of the terminal-wide human health and ecological risk 

assessment is complete and was submitted to DEQ in April 2005 (?). In addition, the parties 

submitted a report to DEQ that included post-injection groundwater results from the first full 

scale ISCO injection event. The ISCO interim remedial action removes residual PCP in soil 

within the zone of groundwater fluctuation that may act as a source of contamination to 

groundwater. 

Activities Scheduled 

The parties will analyze results from the second full scale ISCO injection event in order 

to prepare a report for submission to DEQ. The parties will continue to operate the groundwater 

interim action and to conduct semiannual groundwater sampling. Upon approval of the risk 
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assessment work plan by DEQ, the parties will begin implementation of the risk assessment. In 

addition, the parties intend to revise and submit the final Phase III RI report to DEQ. 

Unless the Court directs otherwise, the parties will submit a fifteenth joint status report 

by October 1, 2005. 

Dated this 1 st day of June, 2005. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1 st day of June, 2005, I served the foregoing 

THIRTEENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony O. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 

Page 1 - CERTIFICATE OF SERVICE 

pdxl089360/10819S/BF 11306310.1 

SCHWABE. WIlliAMSON & WYAn, P,C. 
Attorneys at Law 
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Hopp. Anthony 

From: 
Sent: 
To: 

Hodson, Jerry B. [Jerry.Hodson@MilierNash.com] 
Wednesday, June 01,200512:58 PM 
BFlanagan@SCHWABE.com 

Cc: Hopp, Anthony 
Subject: FW: Time v. Koppers: fourteenth Joint Status Report 

Brien: The report is fine but you need to clarify the April date and 
take out the question mark. You are authorized to sign the report on 
our behalf and submit it. Thanks, Jerry 

Jerry B. Hodson, P.C. 
Miller Nash LLP 
111 s.w. Fifth Avenue, Suite 3400 
Portland, Oregon 97204 
Direct Dial: (503) 205-2335 
Direct Fax: (503) 205-8547 
E-mail: jerry.hodson@millernash.com 
www.millernash.com 
Confidentiality Notice: This e-mail message may contain confidential and 
privileged information. If you have received this message by mistake, 
please notify us immediately by replying to this message or telephoning 
us, and do not review, disclose, copy, or distribute it. Thank you. 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P .C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, FOURTEENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of March, 2005, the system had 
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recovered, treated, and discharged approximately 20.63 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (lSCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties have made revisions to the final Phase III Remedial Investigation (RI) report. 

The schedule for submittal of the final Phase III RI report was delayed with the intent of 

incorporating results from wells on the Port of Portland property to the north of the terminal for 

definition of the locality of facility in this area. Submission of the risk assessment work plan to 

DEQ was delayed following DEQ's request for the installation of additional wells and evaluation 

of additional data. 

The work plan for performance of the terminal-wide human health and ecological risk 

assessment is complete and was submitted to DEQ in April 2005 (?). In addition, the parties 

submitted a report to DEQ that included post-injection groundwater results from the first full 

scale ISCO injection event. The ISCO interim remedial action removes residual PCP in soil 

within the zone of groundwater fluctuation that may act as a source of contamination to 

groundwater. 

Activities Scheduled 

The parties will analyze results from the second full scale ISCO injection event in order 

to prepare a report for submission to DEQ. The parties will continue to operate the groundwater 

interim action and to conduct semiannual groundwater sampling. Upon approval of the risk 
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assessment work plan by DEQ, the parties will begin implementation ofthe risk assessment. In 

addition, the parties intend to revise and submit the final Phase III RI report to DEQ. 

Unless the Court directs otherwise, the parties will submit a fifteenth joint status report 

by October 1, 2005. 

Dated this 1 st day of June, 2005. 

SCHWABE, WILLIAMSON & WYATT, P.c. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

Page 3 - FOURTEENTH JOINT STATUS REPORT SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys at Law 

Pacwest Center. Suites 1600-1900 
1211 S.w. Fifth Avenue 

Portland. OR 97204-3795 
Telephone (503) 222-9981 

PDXl089360/108195/BF/1306310.1 

BZT0104(e)013605 



CERTIFICATE OF SERVICE 

I hereby certify that on the 1 st day of June, 2005, I served the foregoing 

THIRTEENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Time v. Koppers_ 
(v.2) Thirtee ... 

Hodson, Jerry B. [Jerry.Hodson@MillerNash.comJ 
Wednesday, January 26, 2005 11 :03 AM 
BFlanagan@SCHWABE.com 
Hopp, Anthony 
Time v. Koppers: (v.2) Thirteenth Joint Status Report.DOC 

Brien: Tony and I have no suggested changes to the report. As in the 
past, you are authorized to sign on our behalf. Thanks, Jerry 

Jerry B. Hodson, P.C. 
Miller Nash LLP 
111 S.W. Fifth Avenue, Suite 3400 
Portland, Oregon 97204 
Direct Dial: (503) 205-2335 
Direct Fax: (503) 205-8547 
E-mail: jerry.hodson@millernash.com 
www.millernash.com 

Confidentiality Notice: This e-mail message may contain confidential and 
privileged information. If you have received this message by mistake, 
please notify us immediately by replying to this message or telephoning 
us, and do not review, disclose, copy, or distribute it. Thank you. 

-----Original Message-----
From: Flanagan, Brien J. [mailto:BFlanagan@SCHWABE.com] 
Sent: Monday, January 24, 2005 5:07 PM 
To: Hodson, Jerry B.; Hopp, Anthony 
Cc: Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 
Subject: Time v. Koppers: (v.2) Thirteenth Joint Status Report.DOC 

Attached for your review and comment is the Thirteenth Joint Status 
Report in the Time Oil v. Koppers matter. This report is due to the 
court by February 1. 

Please get back to me with any comments as soon as possible. Also, 
please let me know if it is okay for me to sign on your behalf. Thank 
you. 

«Time v. Koppers: (v.2) Thirteenth Joint Status Report.DOC» 

Brien J. Flanagan 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential 
and privileged information. If you have received this message by 
mistake, please notify us immediately by replying to this message or 
telephoning us, and do not review, disclose, copy, or distribute it. 
Thank you. 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.c. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, THIRTEENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater recovery 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby.containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of December, 2004, the system 
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had recovered, treated, and discharged approximately 19.33 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties have responded to DEQ comments to the Final Phase III Remedial 

Investigation report. In addition, the parties continue the implementation of the ISCO interim 

action. The second ISCO injection event was conducted in January, 2005. The ISCO interim 

remedial action will remove residual PCP in soil within the zone of groundwater fluctuation that 

may act as a source of contamination to groundwater. Submission ofthe risk assessment work 

plan to DEQ was delayed following DEQ's request for the installation of additional wells and 

evaluation of additional data. 

Activities Scheduled 

The parties will complete a report including post-injection groundwater results from the 

first full scale ISCO injection event and submit it to DEQ. Additionally, the parties will monitor 

and analyze results from the second ISCO injection event. The parties will continue to operate 

the groundwater interim action and to conduct semiannual groundwater sampling. The parties 

intend to submit the Final Phase III Remedial Investigation report and a risk assessment work 

plan to DEQ during the first quarter 2005. 
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Unless the Court directs otherwise, the parties will submit a fourteenth joint status report 

by June 1,2005. 

Dated this _ day of February, 2005. 

SCHWABE, WILLIAMSON & WYATT, P.c. 

By: 
Patricia M. Dost, OSB #90253 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of February, 2005, I served the foregoing 

THIRTEENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Flanagan, Brien J. [BFlanagan@SCHWABE.com] 
Friday, October 01, 20044:04 PM 
Hodson, Jerry B.; Rebekah Brooks; Hopp, Anthony 
Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 
Time v. Koppers: Twelfth Joint Status Report 

The Joint Status Report has been filed. Thank you all for your comments and assistance. 
The next status report is due the beginning of February. I will be in touch with you all 
near the end of January. Thank you and have a nice weekend 

1 

BZT0104(e)013612 



Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Time v. Koppers_ 
(v.2) Twelfth ... 

Flanagan, Brien J. [BFlanagan@SCHWABE.com] 
Wednesday, September 29,20047:52 PM 
Hopp, Anthony; Rebekah Brooks; jerry.hodson@millernash.com 
Oost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 
Time v. Koppers: (v.2) Twelfth Joint Status Report 

Attached is a revised status report. Rebekah thank you for your assistance. 
Please review and get back to me with comments. Thank you. 
«Time v. Koppers: (v.2) Twelfth Joint Status Report.DOC» 

Brien J. Flanagan 
Schwabe, williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential and privileged 
information. If you have received this message by mistake, please notify us immediately 
by replying to this message or telephoning ,us, and do not review, disclose, copy, or 
distribute it. Thank you. 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, TWELFTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of July, 2004, the system had 
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recovered, treated, and discharged approximately 16.9 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continue operation of the intercept system and of the groundwater interim action in the lower 

groundwater zone. 

The parties continue to conduct quarterly groundwater sampling of wells associated with 

former petroleum operation areas of the terminal. Wells related to the pentachlorophenol (PCP) 

operations are being sampled semi-annually, except that wells associated with the in situ 

chemical oxidation (ISCO) and groundwater interim action system continue to be sampled 

quarterly or as needed to monitor these activities. 

The parties submitted the Phase III Remedial Investigation report to DEQ in April. In 

addition, the parties submitted the Work Plan for implementation of full-scale ISCO as an 

interim remedial action for upper zone soil and groundwater to DEQ. The ISCO interim 

remedial action will remove residual PCP in soil within the zone of groundwater fluctuation that 

may act as a source of contamination to groundwater. Full scale ISCO was initiated in mid-July. 

Activities Scheduled 

The parties will continue the implementation of the ISCO interim action. The risk 

assessment work plan will be submitted to DEQ in early November. The parties will continue to 

operate the groundwater interim action and to conduct semiannual groundwater sampling. 
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Unless the Court directs otherwise, the parties will submit a thirteenth joint status report 

by February 1,2005. 

Dated this _ day of September, 2004. 
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SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost, OSB #90253 . 
Brien J. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

SCHWABE, WILLIAMSON & WYAn, P.C. 
Attomeys at Law 

Pacwest Center, Suites 1600·1900 
1211 SW. Fifth Avenue 

Portland, OR 97204·3795 
Telephone (503) 222·9981 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of September, 2004, I served the foregoing 

TWELFTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Hopp. Anthony 

From: 
Sent: 

Rebekah Brooks [RBrooks@landauinc.com] 
Wednesday, September 29, 2004 11 :05 AM 

To: 
Cc: 

Flanagan, Brien J.; Hopp, Anthony; jerry.hodson@millernash.com 
Oost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 

Subject: RE: Time v. Koppers: Twelfth Joint Status Report 

Time v. Koppers_ 
Twelfth Joint... 

Brien, 
Attached are my comments on the Twelfth Joint Status Report. Feel free 
to contact me with questions. 
Rebekah 

-----Original Message-----
From: Flanagan, Brien J. [mailto:BFlanagan@SCHWABE.com) 
Sent: Tuesday, September 28, 2004 8:25 AM 
To: hopp@wildmanharrold.com; jerry.hodson@millernash.com 
Cc: Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com; Rebekah 
Brooks 
Subject: Time v. Koppers: Twelfth Joint Status Report 

Attached for your review and comment is the Twelfth Joint Status Report 
in the Time Oil v. Koppers matter. This report is due to the court by 
October 1. 

Because we need to file the report by this Friday, please get back to me 
with any comments as soon as possible. Also, please let me know if it 
is okay for me to sign on your behalf. Thank you. 

«Time v. Koppers: Twelfth Joint Status Report.DOC» 

Brien J. Flanagan 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential 
and privileged information. If you have received this message by 
mistake, please notify us immediately by replying to this message or 
telephoning us, and do not review, disclose, copy, or distribute it. 
Thank you. 
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Hopp. Anthony 

From: 
Sent: 

Rebekah Brooks [RBrooks@landauinc.com] 
Wednesday, September 29,200411 :05 AM 

To: 
Cc: 

Flanagan, Brien J.; Hopp, Anthony; jerry.hodson@millernash.com 
Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 

Subject: RE: Time v. Koppers: Twelfth Joint Status Report 

Time v. Koppers_ 
Twelfth Joint... 

Brien, 
Attached are my comments on the Twelfth Joint Status Report. Feel free 
to contact me with questions. 
Rebekah 

-----Original Message-----
From: Flanagan, Brien J. [mailto:BFlanagan@SCHWABE.com] 
Sent: Tuesday, September 28, 2004 8:25 AM 
To: hopp@wildmanharrold.com; jerry.hodson@millernash.com 
Cc: Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com; Rebekah 
Brooks 
Subject: Time v. Koppers: Twelfth Joint Status Report 

Attached for your review and comment is the Twelfth Joint Status Report 
in the Time Oil v. Koppers matter. This report is due to the court by 
October 1. 

Because we need to file the report by this Friday, please get back to me 
with any comments as soon as possible. Also, please let me know if it 
is okay for me to sign on your behalf. Thank you. 

«Time v. Koppers: Twelfth Joint Status Report.DOC» 

Brien J. Flanagan 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential 
and privileged information. If you have received this message by 
mistake, please notify us immediately by replying to this message or 
telephoning us, and do not review, disclose, copy, or distribute it. 
Thank you. 
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Hopp. Anthony 

From: 
Sent: 

Rebekah Brooks [RBrooks@landauinc.com] 
Wednesday, September 29,200411 :05 AM 

To: 
Cc: 

Flanagan, Brien J.; Hopp, Anthony; jerry.hodson@millernash.com 
Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com 

Subject: RE: Time v. Koppers: Twelfth Joint Status Report 

Time v. Koppers_ 
Twelfth Joint. .. 

Brien, 
Attached are my comments on the Twelfth Joint Status Report. Feel free 
to contact me with questions. 
Rebekah 

-----Original Message-----
From: Flanagan, Brien J. [mailto:BFlanagan@SCHWABE.com] 
Sent: Tuesday, September 28, 2004 8:25 AM 
To: hopp@wildmanharrold.com; jerry.hodson@millernash.com 
Cc: Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com; Rebekah 
Brooks 
Subject: Time v. Koppers: Twelfth Joint Status Report 

Attached for your review and comment is the Twelfth Joint Status Report 
in the Time Oil v. Koppers matter. This report is due to the court by 
October 1. 

Because we need to file the report by this Friday, please get back to me 
with any comments as soon as possible. Also, please let me know if it 
is okay for me to sign on your behalf. Thank you. 

«Time v. Koppers: Twelfth Joint Status Report.DOC» 

Brien J. Flanagan 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential 
and privileged information. If you have received this message by 
mistake, please notify us immediately by replying to this message or 
telephoning us, and do not review, disclose, copy, or distribute it. 
Thank you. 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, TWELFTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of July, 2004, the system had 
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recovered, treated, and discharged approximately 16.9 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater from the shallow groundwater zone that is 

entering the storm drain. The parties continued operation of the groundwater interim action in 

the lower groundwater zone and of the intercept system. The parties also continued to conduct 

quarterly groundwater sampling. (We actually shifted to semiannual sampling of the wells 

associated with the PCP operations, except for those associated with monitoring for ISCO and 

the groundwater interim action system. The Phase III wells are being done quarterly. I don't 

know if this makes a difference) 

The parties submitted the Phase III Remedial Investigation report to DEQ in April. In 

addition, the parties submitted the Work Plan for implementation of full-scale in situ chemical 

oxidation (ISCO) as an interim remedial action for upper zone soil and groundwater to DEQ. 

The ISCO interim remedial action will remove residual PCP in soil within the zone of 

groundwater fluctuation that may act as a source of contamination to groundwater. Full scale 

ISCO was initiated in mid-July (or. .. "The first full scale ISCO injection event was conducted in 

mid-July." We will likely conduct three injection events). 

Activities Scheduled 

The parties will continue the implementation of the ISCO interim action. The risk 

assessment work plan will be submitted to DEQ in early November. The parties will continue to 

operate the groundwater interim action and conduct semiannual groundwater sampling. 
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Unless the Court directs otherwise, the parties will submit a thirteenth joint status report 

by February 1, 2005. 

Dated this day of September, 2004. 
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By: 
Patricia M. Dost, OSB #90253 
Brien 1. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

SCHWABE, WIlliAMSON & WYATT, P.C. 
Attorneys at Law 

Pacwest Center, Suites 1600·1900 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of September, 2004, I served the foregoing 

TWELFTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien J. Flanagan 
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Hopp. Anthony 

From: 
Sent: 
To: 

Flanagan, Brien J. [BFlanagan@SCHWABE.com) 
Tuesday, September 28, 2004 10:25 AM 
Hopp, Anthony; jerry.hodson@millernash.com 

Cc: 
Subject: 

Dost, Patty; mchandler@timeoil.com; rgordon@timeoil.com; rbrooks@landauinc.com 
Time v. Koppers: Twelfth Joint Status Report 

Time v. Koppers_ 
Twelfth Joint. .. 

Attached for your review and comment is the Twelfth Joint Status Report in the 
Time Oil v. Koppers matter. This report is due to the court by October 1. 

Because we need to file the report by this Friday, please get back to me with any comments 
as soon as possible. Also, please let me know if it is okay for me to sign on your 
behalf. 
Thank you. 

«Time v. Koppers: Twelfth Joint Status Report.DOC» 

Brien J. Flanagan 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential and privileged 
information. If you have received this message by mistake, please notify us immediately 
by replying to this message or telephoning us, and do not review, disclose, copy, or 
distribute it. Thank you. 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Brien J. Flanagan, OSB #02304 
E-mail bflanagan@schwabe.com 
Schwabe, Williamson & Wyatt, P.e. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, TWELFTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 and May 24,2004 Orders, the parties submit the 

following joint status report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of July, 2004, the system had 
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recovered, treated, and discharged approximately 16.9 million gallons of groundwater. 

In the fall of 2002, the parties completed construction of a groundwater intercept system 

to capture potentially contaminated groundwater that is entering the storm drain. The parties 

continued operation of the groundwater interim action in the lower groundwater zone and of the 

intercept system. The parties also continued to conduct quarterly groundwater sampling. 

The parties submitted the Phase III Remedial Investigation report to DEQ in April. In 

addition, the parties submitted the Work Plan for implementation of full-scale in situ chemical 

oxidation (ISCO) as an interim remedial action for upper zone soil and groundwater to DEQ. 

The ISCO interim remedial action will remove residual PCP in soil that may act as a source of 

contamination to groundwater. Full scale ISCO was implemented in mid-July. 

Activities Scheduled 

The parties will continue the implementation of the ISCO interim action. The risk 

assessment work plan will be submitted to DEQ in early November. The parties will continue to 

operate the groundwater interim action. 
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Unless the Court directs otherwise, the parties will submit a thirteenth joint status report 

by February 1, 2005. 

Dated this day of September, 2004. 
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By: 
Patricia M. Dost, OSB #90253 
Brien 1. Flanagan, OSB #02304 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

SCHWABE. WILLIAMSON & WYATT. P.C. 
Attorneys at Law 

Pacwest Center, Suites 1600·1900 
1211 SW. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of September, 2004, I served the foregoing 

TWELFTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Brien 1. Flanagan 
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Hopp, Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

1365438_1. DOC 
(52 KB) 

Brien: 

Hopp, Anthony 
Thursday, April 29, 2004 12:08 PM 
Flanagan, Brien J.; Patty Oost 
Jerry Hodson 
Revised memo 

Thanks for taking the laboring oar on this. Attached is a revised memo. My comments should be red-lined. With those 
changes, you are authorized to sign my name to the document. Thanks again. 
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Patricia M. Dost OSB #90253 
Brien Flanagan, OSB #02304 

2 Schwabe, Williamson & Wyatt, P.e. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Fax (503) 796-2900 

5 Email: pdost@schwabe.com 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

bflanagan@schwabe.com 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Tenninal Co. 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
III SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

21 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

22 TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

23 Plaintiffs, MEMORANDUM IN SUPPORT OF JOINT 
MOTION TO STAY 

24 vs. 

25 
KOPPERS COMPANY, INC., a Delaware 

26 corporation, and BEAZER EAST, INC., a 
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Delaware corporation, 

2 Defendants. 

3 Plaintiffs, Time Oil Co. ("Time Oil") and Northwest Tenninal Co., brought this 

4 contribution action under the Comprehensive Environmental Response, Compensation and 

5 Liability Act, 42 U.S.c. § 9601 et seq. ("CERCLA") and the Oregon Superfund statute, O.R.S. 

6 465.225 et seq., to recover alleged past costs and projected future costs to remediate allegedly 

7 contaminated soil and groundwater at Plaintiffs' fonner bulk fuel storage facility in Portland, 

8 known as the Northwest Tenninal. Time Oil has been working with the Oregon Department of 

9 Environmental Quality ("DEQ") for several years to investigate the nature and extent of the 

1 ° contamination at this facility and to take interim actions that are necessary to protect human 

11 health and the environment. DEQ will not approve a final remedial action for the Northwest 

12 Tenninal until after the investigation, human health and ecological risk assessments, and 

13 feasibility studies are complete. See, OAR 340-122-090. Future costs to clean up the Northwest 

14 Tenninal, therefore, cannot be estimated to a reasonable degree of certainty at this time. 

15 

16 

Rather than continue to litigate over their respective "shares" of a. remedy which has not 

yet been ,selected, the parties, with the Court's pennission, have chosen to cooperate under an 

17 interim agreement to share the costs necessary to complete the remedial investigation, risk 

18 assessments, and feasibility study at the Northwest Tenninal. For the last several years the 

19 parties' cooperation has produced the desired results, including delineation of the extent of •. 
20 contamination at the site, removal and disposal of approximately 10,000 tons of contaminated 

21 soil, and implementation of groundwater interim actions. The parties expect the risk assessment 

22 to be completed in early 2005, to be followed by the feasibility study. Extending the stay to 

23 allow the parties to continue under the interim agreement will provide the parties needed time to ... 

24 work together to collect infonnation necessary to recommend to DEQ an appropriate remedy for 

25 the Northwest Tenninal. 

26 The parties expect that, once a remedial action is approved by DEQ, the parties will be 

r---"'-'--------- ----_ ....... _) 
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able to estimate future remedial costs with greater certainty. At that point, the parties hope to be 

2 able to negotiate an apportionment of those costs without further litigation. The parties are 

3 optimistic that all of this work (completion of the risk assessment and feasibility study and 

4 negotiatio~ of the proposed remedial action) \vllI be completed within'approximately two years. 

5 The interim agreement requires the parti;s to-negotiate in good faith-in an attempt to 

6 apportion costs of the DEQ-approved remedial action and to mediate the apportionment issue if 

7 they are unable to reach an agreement on a final allocation. If the mediation fails, if either party 

8 breaches the interim agreement, or if an irresolvable dispute regarding the appropriate remedial 

9 action arises, either party is entitled to terminate the interim agreement and to move this Court to 

10 resume the litigation. 

11 

12 

13 

The parties believe that continuing the stay until the remedy is selected and the pmties .. . .... ... . . . . .. .... 

have had an 0ppOItunity to negotiate or mediate in an effort to reach a final allocation is.the most 

efficient course at present. The parties therefore request that the Court stay further proceedings 

14 in this action until May 1, 2006 or earlier motion from any party to lift the stay. The parties 

15 propose to continue to submit a status report to the Court every four months, or more (or less) 

16 frequently if the Court so desires. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dated this _ day of April, 2008 .. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost 
OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs Time Oil and 
Northwest Terminal Co. 
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MILLER NASH WEINER HAGER & CARLSON, 
LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Co-Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Co-Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

2 I hereby certify that on April ___ , 2004, I served the foregoing 

3 MEMORANDUM IN SUPPORT OF JOINT MOTION TO STAY on the following parties at the 

4 following addresses: 

5 

6 

7 

8 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
III SW Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

9 by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

10 envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 
~ - - - -- . - - - - -- -- - - - - - - - - -- -- - - - - --

11 Office at Portland, Oregon on said day with postage prepaid. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Patricia M. Dost 
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Hopp. Anthony 

From: 
Sent: 
To: 

Flanagan, Brien J. [BFlanagan@SCHWABE.com] 
Wednesday, April 28, 200412:15 PM 
Hopp, Anthony; jerry.hodson@millernash.com 

Cc: 
Subject: 

rgordon@timeoil.com; kmurphy@timeoil.com; rbrooks@landauinc.com; Dost, Patty 
Time Oil v. Beazer: Motion to Extend Stay 

Memorandum in lLDG_ MOTION TO 
Support of Motio ... EXTEND STAY D ... 

Hello: 

I am working with Patty Dost on the Time Oil v. Kopper/Beazer matter. Enclosed for your 
review and comment are a motion to extend the Stay and a memo in support. Because we need 
to file these documents by this Friday, please get back to me with any comments as soon as 
possible. Also, please let me know if it is okay for me to sign on your behalf. 

Thank you and i look forward to working with you on this matter. 

«Memorandum in Support of Motion to Stay (2004) .DOC» «PLDG: MOTION TO EXTEND STAY 
DEADLINE (5/1/2004) .DOC» 

Brien J. Flanagan 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204-3795 
Direct: (503) 796-2915 
Fax: (503) 796-2900 

Confidentiality Notice: This e-mail message may contain confidential and privileged 
information. If you have received this message by mistake, please notify us immediately 
by replying to this message or telephoning us, and do not review, disclose, copy, or 
distribute it. Thank you. 
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Patricia M. Dost OSB #90253 
Brien Flanagan, OSB #02304 

2 Schwabe, Williamson & Wyatt, P .C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Fax (503) 796-2900 

5 Email: pdost@schwabe.com 
bflanagan@schwabe.com 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

21 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

22 TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

23 Plaintiffs, MEMORANDUM IN SUPPORT OF JOINT 
MOTION TO STAY 

24 vs. 

25 
KOPPERS COMPANY, INC., a Delaware 

26 corporation, and BEAZER EAST, INC., a 
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1 Delaware corporation, 

2 Defendants. 

3 Plaintiffs, Time Oil Co. ("Time Oil") and Northwest Terminal Co., brought this 

4 contribution action under the Comprehensive Environmental Response, Compensation and 

5 Liability Act, 42 U.S.C. § 9601 et seq. ("CERCLA") and the Oregon Superfund statute, O.R.S. 

6 465.225 et seq., to recover alleged past costs and projected future costs to remediate allegedly 

7 contaminated soil and groundwater at Plaintiffs' former bulk fuel storage facility in Portland, 

8 known as the Northwest Terminal. Time Oil has been working with the Oregon Department of 

9 Environmental Quality ("DEQ") for several years to investigate the nature and extent of the 

1 0 contamination at this facility and to take interim actions that are necessary to protect human 

11 health and the environment. DEQ will not approve a final remedial action for the Northwest 

12 Terminal until after the investigation, human health and ecological risk assessments, and 

13 feasibility studies are complete. See, OAR 340-122-090. Future costs to clean up the Northwest 

14 Terminal, therefore, cannot be estimated to a reasonable degree of certainty at this time. 

15 Rather than continue to litigate over their respective "shares" of an as yet unchosen 

16 remedy, the parties, with the Court's permission, have chosen to cooperate under an interim 

17 agreement to share the costs necessary to complete the remedial investigation, risk assessments, 

18 and feasibility study at the Northwest Terminal. For the last several years the parties' 

19 cooperation has produced terrific results, including delineation of the extent of contamination at 

20 the site, removal and disposal of approximately 10,000 tons of contaminated soil, and 

21 implementation of groundwater interim actions. The parties expect the risk assessment to be 

22 completed in early 2005, to be followed by the feasibility study. Extending the stay to allow the 

23 parties to continue under the interim agreement provides the parties needed time to work together 

24 to collect information necessary to recommend to DEQ an appropriate remedy for the Northwest 

25 Terminal. 

26 The parties expect that, once a remedial action is approved by DEQ, the parties will be 
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1 able to estimate future remedial costs with greater certainty. At that point, the parties hope to be 

2 able to negotiate an apportionment of those costs without further litigation. The parties 

3 anticipate that all of this work (completion of the risk assessment and feasibility study and 

4 negotiation of the proposed remedial action) can be completed within approximately two years. 

5 The interim agreement requires the parties to negotiate in good faith in an attempt to 

6 apportion costs of the DEQ-approved remedial action and to mediate the apportionment issue if 

7 they are unable to reach an agreement on a final allocation. If the mediation fails, if either party 

8 breaches the interim agreement, or if an irresolvable dispute regarding the appropriate remedial 

9 action arises, either party is entitled to terminate the interim agreement and to move this Court to 

10 resume the litigation. 

11 Stay of the litigation has proven to be an effective means of getting the parties to work 

12 together to clean up contamination at the Northwest Terminal in a cost-effective manner. The 

13 parties believe this to be the most efficient means of resolving this case. The parties therefore 

14 request that the Court stay further proceedings in this action until May 1,2006 or earlier motion 

15 from any party to lift the stay. The parties propose to continue to submit a status report to the 

16 Court every four months, or more (or less) frequently if the Court so desires. 

17 Dated this day of April, 2008. 

18 SCHWABE, WILLIAMSON & WYATT, P.c. 

19 

20 

21 

22 

23 

24 

25 

26 

By: 
Patricia M. Dost 
OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs Time Oil and 
Northwest Terminal Co. 
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MILLER NASH WEINER HAGER & CARLSON, 
LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Co-Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Co-Attorneys for Defendants 
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CERTIFICATE OF SERVICE 1 

2 I hereby certify that on April ___ , 2004, I served the foregoing 

3 MEMORANDUM IN SUPPORT OF JOINT MOTION TO STAY on the following parties at the 

4 following addresses: 

5 

6 

7 

8 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

9 by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

10 envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

11 Office at Portland, Oregon on said day with postage prepaid. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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25 

26 
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Patricia M. Dost, OSB #90253 
Brien Flanagan, OSB #02304 

2 Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1800 

3 1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 

4 Telephone (503) 222-9981 
Fax (503) 796-2900 

5 E-mail: pdost@schwabe.com 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

bflanagan@schwabe.com 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

Dean D. DeChaine OSB #64025 
Jerry B. Hodson OSB #87256 
Miller Nash Weiner Hager & Carlson, LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, Oregon 97204-3699 
Telephone (503) 622-8484 

Of Co-Attorneys for Defendants 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 
Telephone (312) 201-2000 

Of Co-Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

16 
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25 

26 

Plaintiffs, 
JOINT MOTION TO EXTEND STAY 
DEADLINE 

vs. 

KOPPERS COMPANY, INC., a Delaware 
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1 corporation, and BEAZER EAST, INC., a 
Delaware corporation, 
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Defendants. 

The parties hereby jointly move to extend the May 1, 2004 expiration of the stay to May 

1,2006. 

On May 1, 2002, the parties, cooperating under an interim cost sharing agreement, 

requested, and the court granted, a two-year stay of the case until May 1,2004. The parties 

requested the stay in order to cooperate and share the costs necessary to continue a groundwater 

interim action, explore alternatives for soil treatment and disposal, and complete investigations 

necessary for the Oregon Department of Environmental Quality ("DEQ") to select a final remedy 

at the Northwest Terminal. Under the framework of the interim cost sharing agreement, the 

parties continue to cooperate and the work has progressed efficiently without intervention by this 

Court. 

The parties believe this to be the most effective means of resolving this case and 

therefore request that the Court extend the stay of this action until May 1, 2006 or earlier motion 

of any party to lift the stay. The parties propose to continue to submit a status report to the Court 

every four months, or more (or less) frequently ifthe Court so desires. 

Dated this day of April, 2004. --

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost, OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 
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MILLER NASH LLP 

By: 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Attorneys for Defendant 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the __ day of April, 2004, I served the foregoing JOINT 

3 MOTION TO EXTEND STAY DEADLINE, on the following party at the following address: 

4 

5 

6 

Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 SW Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

7 by mailing to him a true and correct copy thereof, certified by me as such, placed in a sealed 

8 envelope addressed to him at the address set forth above, and deposited in the U.S. Post Office at 

9 Portland, Oregon, on said day with postage prepaid. 
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Hopp, Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Eleventh Joint 
Status Report ( ... 

Rath, Cheryl [CRath@SCHWABE.com] 
Friday, January 30, 20046:23 PM 
Hopp, Anthony 
Hodson, Jerry B.; Dost, Patty 
Time Oil v. Koppers Eleventh Joint Status Report 

Jerry and Tony --

Attached for your review and comment is the Time Oil v. Koppers 11th Joint Status Report 
for filing by the end of the day Tuesday, February 3. 

Please let me know if you have comments and if I have approval to sign for you both as I 
have on the past status reports. 

Thank you, 

Cheryl Rath 
503-796-2874 

«Eleventh Joint Status Report.DOC» 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.e. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, ELEVENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of December 31,2003, the 
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system had recovered, treated and discharged approximately 14.7 million gallons of 

groundwater. In the Fall of 2002, the parties completed construction of a groundwater intercept 

system to capture potentially contaminated groundwater that is entering the storm drain. The 

parties continued operation of the groundwater interim action in the lower groundwater zone and 

of the intercept system. The parties also continued to conduct quarterly groundwater sampling. 

The parties submitted the Soil Stockpile and In Situ Excavation Removal Actions 

Completion Report and received approval of the removal actions from DEQ. The parties 

received DEQ's comments on the In Situ Chemical Oxidation (IS CO) Field Pilot Test Report and 

submitted a comment response letter to DEQ. DEQ has responded favorably to the comment 

response letter and is awaiting our preparation of a work plan for full-scale ISCO groundwater 

interim action. The parties received groundwater data from the fourth quarter 2003 sampling 

event and began data processing and validation. 

Activities Scheduled 

The parties will prepare a plan for conducting full-scale ISCO groundwater interim action 

within the upper zone for submittal to DEQ. The parties also plan to continue implementation of 

the groundwater interim action using the recovery wells and storm drain capture system with 

full-scale treatment at the on site wastewater treatment facility and to continue quarterly 

groundwater monitoring. Following completion of reporting for the ongoing Phase III Remedial 

Investigation, a risk assessment, including evaluation of human and ecological risk, will be 

conducted. Development of a risk assessment work plan is expected to begin in the Spring of 

2004. 
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Unless the Court directs otherwise, the parties will submit a twelfth joint status report by 

June 3, 2004. 

Dated this day of February, 2004. 

SCHWABE, WILLIAMSON & WYATT, P.c. 

By: 
Patricia M. Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 
[503J 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503J 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of February, 2004, I served the foregoing 

ELEVENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Hopp, Anthony 

From: 
Sent: 
To: 
Subject: 

Rath, Cheryl [CRath@SCHWABE.com] 
Wednesday, October 01, 2003 3:21 PM 
Hopp, Anthony; Jerry B. Hodson Esq. (E-mail) 
Time Oil/Koppers Tenth Joint Status Report 

1135858_1.DOC 
(38 KB) 

Jerry and Tony -- Attached for 
Koppers 10th Joint Status Report for filing 
Please let me know if you have comments and 
have on the past status reports. 

your review and comment is the Time Oill 
by the end of the day Friday October 3. 

Thank you, 

Cheryl Rath 
503-796-2874 
«1135858 1.DOC» 

if I have approval to sign for you both as I 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P .C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, TENTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of August 1, 2003, the system 

Page 1 - TENTH JOINT STATUS REPORT 

PDXl089360/108 1 95/CRAlI 135858,1 

SCHWABE, WILLIAMSON & WYATT, P.C. 
Attorneys at Law 

Pacwest Center, Suites 1600-1900 
1211 SW. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 

BZT0104(e)013652 



had recovered, treated and discharged approximately 13.0 million gallons of groundwater. In the 

Fall of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

The parties continued preparation of the Soil Stockpile and In Situ Excavation Removal 

Action Completion Report. The parties also continued preparation of a work plan outlining 

design and procedures for conducting soil and groundwater remediation using pipeline laterals in 

the former pentachlorophenol mixing area. The parties submitted a technical memorandum to 

DEQ providing a plan for the installation of monitoring wells within and adjacent to the former 

pentachlorophenol mixing area to replace wells abandoned for the soil removal action and for 

abandonment of existing historical well points. The replacement wells were installed within the 

former PCP mixing area during the week of September 15, 2003. 

Activities Scheduled 

The parties conducted field activities for the Phase II Remedial Investigation well 

abandonments and replacement well installations during the week of September 15,2003. The 

replacement wells will be sampled in October 2003. The parties plan to finalize the Soil 

Stockpile and In Situ Excavation Removal Action Completion Report and the work plan 

outlining a design and procedures for conducting soil and groundwater remediation using the 

pipeline laterals in the former pentachlorophenol mixing area, and to submit the reports to DEQ 

for review and approval. The parties also plan to continue implementation of the groundwater 

interim action using the recovery wells and storm drain capture system with full-scale treatment 

at the on site wastewater treatment facility and to continue quarterly groundwater monitoring. 

Following completion of the ongoing Phase III Remedial Investigation, a risk assessment, 

including evaluation of human and ecological risk, will be conducted. Development of a risk 

assessment work plan and implementation of the risk assessment is expected to begin in the 
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Winter of2003. Possible full-scale implementation of the groundwater remedy using in situ 

chemical oxidation is being evaluated. 

Unless the Court directs otherwise, the parties will submit an eleventh joint status report 

by February 3, 2003. 

Dated this 3rd day of October, 2003. 
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SCHWABE, WILLIAMSON & WYATT, P.c. 

By: 
Patricia M. Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

SCHWABE, WILLIAMSON & WYAn, P,C. 
Attorneys at Law 

Pacwest Center, Suites 1600-1900 
1211 SW. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 

BZT0104(e)013654 



CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of October, 2003, I served the foregoing 

TENTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony O. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Hopp, Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

l098958_1.doc (44 
KB) 

Gentlemen --

Rath, Cheryl [CRath@SCHWABE.com] 
Wednesday, May 28, 2003 5:32 PM 
Jerry B. Hodson (E-mail); Hopp, Anthony; Richard Gordon (E-mail) 
Dost, Patty 
Time Oil v Koppers Ninth Joint Status Report 

Attached for your review and comment is a draft of the Ninth Joint Status Report. The 
Report must be filed by Monday, June 2nd. 

Jerry and Tony 
in the past. 

Thank you, 

Cheryl Rath 
503-796-2874 

«1098958 1.doc» 

please let me know if you would like me to sign for you as I have done 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, NINTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of May 1,2003, the system had 
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recovered, treated and discharged approximately 11.4 million gallons of groundwater. In the Fall 

of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

As reported in the Eighth Joint Status Report, between September and November 2002, 

the parties removed the stockpiled soil, demolished a warehouse, excavated additional 

contaminated soil, and transported the soil to the Swan Hills facility in Swan Hills, Alberta, 

Canada for incineration. In total, 9,695 tons of soil were transported and incinerated. The parties 

also demolished the former pentachlorophenol mixing warehouse, decontaminated the 

demolition debris, and transported and disposed of the debris at the Hillsboro Landfill. 

In the first quarter 2003, the parties conducted soil confirmation sampling from the 

former pentachlorphenol mixing area excavation and below the former soil stockpile area, and 

confirmation samples of the warehouse decontamination, a storage tank interior and a concrete 

wall. The parties continued preparation of the Soil Stockpile and In Situ Excavation Removal 

Action Completion Report. 

Activities Scheduled 

The parties plan to finalize the Soil Stockpile and In Situ Excavation Removal Action 

Completion Report and the In Situ Chemical Oxidation Pilot Study Report, and to submit the 

reports to DEQ for review and approval. The parties also plan to continue implementation of the 

groundwater interim action using the recovery wells and storm drain capture system with full-

scale treatment at the onsite wastewater treatment facility and to continue quarterly groundwater 

monitoring. Following completion ofthe ongoing Phase III Remedial Investigation, a risk 

assessment, including evaluation of human and ecological risk, will be conducted. Development 

of a risk assessment work plan and implementation of the risk assessment is expected to begin in 

the Fall of2003. Possible full-scale implementation of the groundwater remedy using in situ 
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chemical oxidation is being evaluated. 

Unless the Court directs otherwise, the parties will submit a tenth joint status report by 

October 3, 2003. 

Dated this _ day of May, 2003. 
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SCHWABE, WILLIAMSON & WYATT, P.c. 

By: 
Patricia M. Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 
[503] 222-9981 
Of Attorneys for Plaintiffs Time Oil Co. and 
Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
[503] 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
[312] 201-2000 
Of Attorneys for Defendant 

SCHWABE. WILLIAMSON & WYAno P.C. 
Attorneys at Law 

Pacwest Center, Suites 1600-1900 
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Portland, OR 97204-3795 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of May, 2003, I served the foregoing 

NINTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

:>LDG_ Eighth Joint 
Status Rep ... 

Warshaw, Louise [LWarshaw@SCHWABE.com] 
Thursday, January 30, 2003 10:56 AM 
Hopp, Anthony; hodson@millernash.com 
Dost, Patty 
Time Oil v. Koppers Company - Eighth Joint Status Report 

Gentlemen: 

Please review the attached Status Report. If it is acceptable, please sign it and return 
by fax 
(503-796-2900). It should be filed tomorrow. 

Thank you. 

«PLDG: Eighth Joint Status Report.DOC» 

Louise A. Warshaw 
Assistant to Patty Dost and Cheryl Rath 
Schwabe, Williamson & Wyatt, P.C. 
direct line: 503-796-2491 
fax: 503-796-2900 
e-mail: lwarshaw@schwabe.com 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, EIGHTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of January 1,2003, the system 
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had recovered, treated and discharged approximately 9.24 million gallons of groundwater. In the 

Fall of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

As reported in the Seventh Joint Status Report, in August, 2002, the parties received 

DEQ approval of a soil stockpile removal action plan and a removal action plan for warehouse 

demolition and soil excavation. The parties also received DEQ, EPA and Canadian regulatory 

approval for contaminated soil transport and incineration at the permitted Swan Hills facility in 

Swan Hills, Alberta, Canada. In September, 2002, the parties began removal and transport of the 

soil stockpile to the Swan Hills incineration facility. 

Between September and November, 2002, the parties removed the stockpiled soil, 

demolished a warehouse, excavated additional contaminated soil, and transported the soil to the 

Swann Hills facility for incineration. In total, 9,695 tons of soil were transported and incinerated. 

The parties also demolished the former pentachlorophenol mixing warehouse, decontaminated 

the demolition debris, and transported and disposed of the debris at the Hillsboro Landfill. The 

parties then conducted soil confirmation sampling from the former pentachlorphenol mixing area 

excavation and below the former soil stockpile area, and confirmation samples of the warehouse 

decontamination, a storage tank interior and a concrete wall. The parties are preparing a Soil 

Stockpile and In Situ Excavation Removal Action Completion Report to submit to DEQ. 

Activities Scheduled 

The parties plan to conduct data validation of soil samples, and to complete and submit 

the removal action completion report to DEQ. Possible full-scale implementation of the 

groundwater remedy using in situ chemical oxidation is contemplated for 2003. The parties also 

plan to continue implementation of the groundwater interim action using the recovery wells and 

storm drain capture system with full-scale treatment at the onsite wastewater treatment facility 
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and to continue quarterly groundwater monitoring. Following completion of the ongoing 

Phase III Remedial Investigation, a risk assessment, including evaluation of human and 

ecological risk, will be conducted. Development of a risk assessment work plan and 

implementation of the risk assessment is expected to begin in 2003. 

Unless the Court directs otherwise, the parties will submit a ninth joint status report by 

June 1,2003. 

Dated this day of January, 2003. 
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I hereby certify that on the __ day of January, 2003, I served the foregoing 

EIGHTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
III S.W. Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed. 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, EIGHTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of January I, 2003, the system 
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had recovered, treated and discharged approximately 9.24 million gallons of groundwater. In the 

Fall of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

As reported in the Seventh Joint Status Report, in August, 2002, the parties received 

DEQ approval of a soil stockpile removal action plan and a removal action plan for warehouse 

demolition and soil excavation. The parties also received DEQ, EPA and Canadian regulatory 

approval for contaminated soil transport and incineration at the permitted Swan Hills facility in 

Swan Hills, Alberta, Canada. In September, 2002, the parties began removal and transport of the 

soil stockpile to the Swan Hills incineration facility. 

Between September and November, 2002, the parties removed the stockpiled soil, 

demolished a warehouse, excavated additional contaminated soil, and transported the soil to the 

Swann Hills facility for incineration. In total, 9,695 tons of soil were transported and incinerated. 

The parties also demolished the former pentachlorophenol mixing warehouse, decontaminated 

the demolition debris, and transported and disposed of the debris at the Hillsboro Landfill. The 

parties then conducted soil confirmation sampling from the former pentachlorphenol mixing area 

excavation and below the former soil stockpile area, and confirmation samples of the warehouse 

decontamination, a storage tank interior and a concrete wall. The parties are preparing a Soil 

Stockpile and In Situ Excavation Removal Action Completion Report to submit to DEQ. 

Activities Scheduled 

The parties plan to conduct data validation of soil samples, and to complete and submit 

the removal action completion report to DEQ. Possible full-scale implementation of the 

groundwater remedy using in situ chemical oxidation is contemplated for 2003. The parties also 

plan to continue implementation of the groundwater interim action using the recovery wells and 

storm drain capture system with full-scale treatment at the onsite wastewater treatment facility 
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and to continue quarterly groundwater monitoring. Following completion of the ongoing 

Phase III Remedial Investigation, a risk assessment, including evaluation of human and 

ecological risk, will be conducted. Development of a risk assessment work plan and 

implementation of the risk assessment is expected to begin in 2003. 

Unless the Court directs otherwise, the parties will submit a ninth joint status report by 

June 1,2003. 

Dated this _ day of January, 2003. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of January, 2003, I served the foregoing 

EIGHTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
III S. W. Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

=>LDG_ Eighth Joint 
Status Rep ... 

Warshaw, Louise [LWarshaw@SCHWABE.com] 
Thursday, January 30, 2003 10:56 AM 
Hopp, Anthony; hodson@millernash.com 
Dost, Patty 
Time Oil v. Koppers Company - Eighth Joint Status Report 

Gentlemen: 

Please review the attached Status Report. If it is acceptable, please sign it and return 
by fax 
(503-796-2900). It should be filed tomorrow. 

Thank you. 

«PLDG: Eighth Joint Status Report.DOC» 

Louise A. Warshaw 
Assistant to Patty Dost and Cheryl Rath 
Schwabe, Williamson & Wyatt, P.C. 
direct line: 503-796-2491 
fax: 503-796-2900 
e-mail: lwarshaw@schwabe.com 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
E-mail crath@schwabe.com 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, EIGHTH JOINT STATUS REPORT 

v. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28, 2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of January 1, 2003, the system 
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had recovered, treated and discharged approximately 9.24 million gallons of groundwater. In the 

Fall of 2002, the parties completed construction of a groundwater intercept system to capture 

potentially contaminated groundwater that is entering the storm drain. The parties continued 

operation of the groundwater interim action in the lower groundwater zone and of the intercept 

system. The parties also continued to conduct quarterly groundwater sampling. 

As reported in the Seventh Joint Status Report, in August, 2002, the parties received 

DEQ approval of a soil stockpile removal action plan and a removal action plan for warehouse 

demolition and soil excavation. The parties also received DEQ, EPA and Canadian regulatory 

approval for contaminated soil transport and incineration at the permitted Swan Hills facility in 

Swan Hills, Alberta, Canada. In September, 2002, the parties began removal and transport of the 

soil stockpile to the Swan Hills incineration facility. 

Between September and November, 2002, the parties removed the stockpiled soil, 

demolished a warehouse, excavated additional contaminated soil, and transported the soil to the 

Swann Hills facility for incineration. In total, 9,695 tons of soil were transported and incinerated. 

The parties also demolished the former pentachlorophenol mixing warehouse, decontaminated 

the demolition debris, and transported and disposed of the debris at the Hillsboro Landfill. The 

parties then conducted soil confirmation sampling from the former pentachlorphenol mixing area 

excavation and below the former soil stockpile area, and confirmation samples of the warehouse 

decontamination, a storage tank interior and a concrete wall. The parties are preparing a Soil 

Stockpile and In Situ Excavation Removal Action Completion Report to submit to DEQ. 

Activities Scheduled 

The parties plan to conduct data validation of soil samples, and to complete and submit 

the removal action completion report to DEQ. Possible full-scale implementation of the 

groundwater remedy using in situ chemical oxidation is contemplated for 2003. The parties also 

plan to continue implementation of the groundwater interim action using the recovery wells and 

storm drain capture system with full-scale treatment at the onsite wastewater treatment facility 
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and to continue quarterly groundwater monitoring. Following completion of the ongoing 

Phase III Remedial Investigation, a risk assessment, including evaluation of human and 

ecological risk, will be conducted. Development of a risk assessment work plan and 

implementation of the risk assessment is expected to begin in 2003. 

Unless the Court directs otherwise, the parties will submit a ninth joint status report by 

June 1, 2003. 

Dated this _ day of January, 2003. 
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I hereby certify that on the __ day of January, 2003, I served the foregoing 

EIGHTH JOINT STATUS REPORT, on the following parties at the following addresses: 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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Joint Status Re ... 

Rath, Cheryl [CRath@SCHWABE.com] 
Monday, September 30, 2002 1 :27 PM 
Hodson@MillerNash.com 
Hopp, Anthony 
Time Oill Beazer Joint Status Report 

Attached for your review and comment is a draft seventh joint status report. We need to 
file this tomorrow. Let me know if you have changes and whether I can sign for you as I 
have in the past. Thanks in advance. 

Cheryl 
503-796-2874 
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Patricia M. Dost, OSB #90253 
E-mail pdost@schwabe.com 
Cheryl A. Rath, OSB #98328 
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Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
corporation, and NORTHWEST 
TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

Plaintiffs, SEVENTH JOINT STATUS REPORT 

vs. 

KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 
Delaware corporation, 

Defendants. 

Pursuant to the Court's May 28,2000 Order, the parties submit the following joint status 

report: 

Activities Completed 

In September 2000, the parties began operation of an interim groundwater collection 

system. The system collects and removes potentially contaminated groundwater using one 

horizontal and one vertical well, thereby containing potential groundwater contamination from 

migrating to adjacent properties or to the Willamette River. As of August 1,2002, the system 

Page 1 - SEVENTH JOINT STATUS REPORT 

PDX/089360/1 08 1 95/PMD/I 035475.1 

SCHWABE, WILLIAMSON & WYAn, P.C. 
Attorneys al Law 

Pacwest Center, Suites 1600-1900 
1211 S.W. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 

BZT0104(e)013676 



had recovered, treated and discharged approximately 7.62 million gallons of groundwater. In 

September, the parties began a construction project to capture potentially contaminated 

groundwater that is entering the storm drain. The parties also continued to conduct quarterly 

groundwater sampling. 

In June 2002, the parties submitted a work plan to the Oregon Department of 

Environmental Quality (DEQ) outlining the methodology for conducting a pilot study to test the 

effectiveness of using in situ chemical oxidation to remediate upper zone groundwater. DEQ 

approved the plan in July, 2002. The parties conducted the chemical oxidation groundwater 

remediation pilot study in September 2002 and are currently awaiting results ofthe study. 

As reported in the Sixth Joint Status Report, the parties received EPA and Canadian 

regulatory approval for possible contaminated soil transport, treatment and disposal at a 

permitted facility in British Columbia. Unfortunately, in April, 2002, the British Columbia 

facility withdrew its offer to treat and dispose ofthe soil due to community concern. 

In July, 2002, the parties submitted an amended stockpile removal action plan and a 

removal action plan for warehouse demolition and soil excavation to DEQ for review. The 

reports outlined plans to remove the stockpiled soil, demolish a former pentachlorophenol 

mixing warehouse, excavate additional contaminated soil, and transport the soil to the Swann 

Hills facility in Swan Hills, Alberta, Canada for incineration. In August, 2002, the parties 

received approval of the plans from DEQ, EPA, Environment Canada and the Alberta Ministry 

of the Environment. 

In September, 2002, the parties began removal and transport of the soil stockpile to the 

Swann Hills incineration facility. To date, 2,850 tons of soil have been transported and 

incinerated. The parties also demolished the warehouse, decontaminated the demolition debris, 

and transported and disposed of the debris at the Hillsboro Landfill. 

Activities Scheduled 

Over the next five weeks, the parties will continue removal and transport of 
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approximately 5,000 tons of contaminated soil to the Swan Hills incineration facility. After the 

removal action is completed, the parties will submit a status report to DEQ. 

Possible full-scale implementation of the groundwater remedy using in situ chemical 

oxidation is contemplated for 2003. The parties also plan to continue implementation of the 

groundwater interim action using the recovery wells and storm drain capture system with full

scale treatment at the on site wastewater treatment facility and to continue quarterly groundwater 

monitoring. Following completion of the ongoing Phase III Remedial Investigation, a risk 

assessment, including evaluation of human and ecological risk, will be conducted. Development 

of a risk assessment work plan and implementation of the risk assessment is expected to begin in 

2003. 
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Unless the Court directs otherwise, the parties will submit an eighth joint status report by 

January 31, 2003. 

Dated this _ day of September, 2002. 
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Attorneys at Law 

Pacwest Center, Suites 1600-1900 
1211 S.w. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 

BZT0104(e)013679 



CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of September, 2002, I served the foregoing 
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Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Cheryl A. Rath 
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t 
Wildman Harrold 

Attorn~yJ and Counselors 

Wildman, h~, rold, Allen & Dixon 
225 West Wacker Drive 
Chicago. Illinois 60606-1229 

312-201-2000 
312-201-2555 fax 
www.wildmanharrold.com 

Anthony G_ Hopp 
312-201-2537 
hopp@wildmanharrold com 

BY FACSIMILE 
(503) 796-2900 
AND V_So MAIL 

Patricia M. Dost, Esq. 

June 27, 2002 

Schwabe, Williamson & Wyatt 
Pacwest Center, Suites 1600-1900 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 

Re: Time Oil, et al. v. Beazer East, Inc. 

Dear Patty: 

I am writing in response to your letter of June 20, 2002_ I have 
discussed your letter with Mike Tischuk. At this time, Beazer declines your 
offer to extend the interim cost-sharing agreement to cover disposal of soils 
from Time Oil's Seattle facility. 

You have indicated that the total cost for removal will be relatively 
small in relation to the total cost for the ongoing work at the Portland Terminal. 
As Beazer's share of such costs under an extended interim agreement would be 
smaller still, Beazer suggests that Time Oil simply pay for the disposal of the 
Seattle soils and include its claim for those costs in the discussions which are 
likely to occur at the end of the Portland remediation. 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON 

/jC~J I~ 
Anthony G. Hopp 

AGH:mr 
cc: Mr. Michael Tischuk 
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Transmitting to: Patricia M. Dost 

Client No.: K7529-097 
,Ii/lee. 

Notes: 

02 .JUN 27 MHO: i, F, 

Facsimile Cover Sheet 

Total Pages: 2 

Phone: 312-201-2537 

Company Fax: (503) 796-2900 

If you do not receive all transmitted pages, please contact our Fax Department at (312) 201-2498. 

This facsimile is intended only for the use of the addressee named above, and may contain legally privileged and confidential information. If you are not 
the intended recipient of this facsimile, you are hereby notified that any dissemination, distribution, or copying of this facsimile is strictly prohibited. If 
you have received this facsimile in error, please notifY Kathi Adelsbach at 312-201-2293. If long distance, please call collect, and please return the original 
of this facsimile to the sender's attention at the above address via the U.S. Postal Service. 
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Wildman, Harrold, Allen &. Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 

~'?r::~ ~~~:~~~~ fax 
/r:<:--' -:; "wwlv,wildmanharrold.com 

,t~~~·--j'~~j 

Wildman Harro ld 
Attorneys and Counselors 

Date: 

From: 

Transmitting to: 

Client No.: 

Notes: 

June 27,2002 

Anthony G. Hopp 

Michael Tischuk 

K7529-097 

02 JUN 27 

Total Pages: 2 

Phone: 312-201-2537 

Company Fax: (412) 208-8869 

If you do not receive all transmitted pages, please contact our Fax Department at (312) 201-2498. 

This facsimile is intended only for the use of the addressee named above, and may contain legally privileged and confidential information, If you are not 
the intended recipient of this facsimile, you are hereby notified that any dissemination, distribution, or copying of this facsimile is strictly prohibited, If 
you have received this facsimile in error, please notify Kathi Adelsbach at 312-201-2293, Iflong distance, please call collect, and please return the original 
of this facsimile to the sender's attention at the above address via the U.S. Postal Service. 
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06/27/2002 10:57 FAX 312 201 2555 

,-- r-:\ -.:.~/> 

;~:'=~~~" ,!,~:~~-.. 

.-.:' 1""-

-(, ____________ ,_-' L~ .. " 
'-' TRANSMISSION OK 

WILDMAN HARROLD 

********************* 
*** TX REPORT *** 
********************* 

TXlRX NO 
CONNECTION TEL 
CONNECTION ID 
ST. TIME 

3416 
#019999#999#14122088869# 

t 
Wildman }-lano Id 

Attorl1qs lind C01l;nJeiors 

Date: 

From: 

USAGE T 
PGS. SENT 
RESULT 

06/27 10:57 
00'25 

2 
OK 

Wildman, Harrold, Allen Ii Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 
312-201-2000 
312-201-2555 fax 
www.wlldmanharrold.com 

June 27, 2002 

Anthony G. Hopp 

Transmitting to: Michael Tischuk 

Client No.: K7529-097 

Notes: 

Total Pages: 

Phone: 

Company Fax: 

141 001 

2 

312-201 ·2537 

(412) 2C B-8869 
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06/27/2002 11:02 FAX 312 201 2555 

TRANSMISSION OK 

WILDMAN HARROLD 

********************* 
*** TX REPORT *** 
********************* 

~001 

TX/RX NO 
CONNECTION TEL 
CONNECTION ID 
ST. TIME 

0911 
#019999#999#14122088826# 

Date: i 
J 
i 

From~ 
! 

USAGE T 
PGS. SENT 
RESULT 

06/27 11: 01 
01'03 

3 
OK 

Wildman, Harrold, Allen &. Dixun 
225 West Wack£r Drive ' 
Chicago, Illinois 60606-1ZZ9 
312-201-2000 
312-201-2555 fax 

www.wlldmanharrold.com 

Tran~tting to: 

June 27, 2002 

Anthony G. Hopp 

Jill M. Blundon 

K7S2J~op7 
I 

Client No.: 
c1--Jf#-/ 

Notes: 

02 JUN 27 Mi :fJ: i!~: 

facsimile Cover Sheet 

ANTHONY G. HOPP, ESQ. 

Total Pages: 3 

Phone: 3l2-201-2537 

Company Fax: (412) 208-8826 
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Wildman H arro Id 
Attorneys and Counselors 

Date: 

From: 

Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 
312-201-2000 
312-201-2555 fax 

www.wildmanharrold.com 

Transmitting to: 

June 27,2002 

Anthony G. Hopp 

Jill M. Blundon 

K7. 52P~0J!7 Client No.: 
[f)}LPLJ 

Notes: 

Facsimile Cover Sheet 

ANTHONY G. HOPP, ESQ. 

Total Pages: 3 

Phone: 312-201-2537 

Company Fax: (412) 208-8826 

If you do not receive all transmitted pages, please contact our Fax Department at (312) 201-2498. 

This facsimile is intended only for the use of the addressee named above, and may contain legally privileged and confidential information. If you are not 
the intended recipient of this facsimile, you are hereby notified that any dissemination, distribution, or copying of this facsimile is strictly prohibited. If 
you have received this facsimile in error, please notify Kathi Adelsbach at 312-201-2293. If long distance, please call collect, and please return the original 
of this facsimile to the sender's attention at the above address via the U.S. Postal Service. 
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SEATTLE 
TACOMA 
PORTLAND 
STOCKTON 
RENO 
RICHMOND 
LOS ANGELES 

T 
E 
N 

T 

PHONE 285·2400 
CABLE ADDRESS: TIMOIL 
(FAX) 206·283·8036 

o 
o 

N 
E TIME OIL CO. 

I 
r 
s 

T 
I 
M 

E 

2737 WEST COMMODORE WAY 
P.O. BOX 24447 

VIA FEDERAL EXPRESS 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606-1229 

June 24, 2002 

Re: Time Oil Co., et al. V. Beazer East, Inc. 

Dear Tony: 

SEATTLE, WA 98199·1233 
SEATTLE, WA 98124·0447 

Per your letter of June 21, 2002, and further per my cover letter to my fax to you of 
earlier today, enclosed herewith is a fully executed original of the First Amendment to 
Interim Cost Sharing Agreement ("First Amendment"). 

Enclosure 
cc: Patty Dost w/enclosure 

Beazer2.Doc 

Very truly yours, 

V'1t 
Richard Gordon 
General Counsel 

BZT0104(e)013689 



SeATtL& 
TACOMA 
I'OI\T1.AND 
STOCI(TON 
RENO 
RICHMOND 
lOSANGIiUti 

TO 913122012555 P.02 

T 
£ 

PHON E 285-2400 
CABLE ADDRESS: TIMOIL 
(FAX) 206-Z8J'8036 

" T 

0:. TIME OIL CO. 
I 
r 

$ , 
I .. 

£ 

2737 WEST COMMODORE WAY 
P.O. BOX 24447 

VIA FACSIMILE #312~2q1-2555 

Anthony G. Hopp 
Wildman,Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago,lL 60606-1229' 

June 24, 2002 

Re: Time Oil Co., et.at. v. Bea2:er East, Inc. 

Dear Tony: 

SEATTLE. WA98199-1233 
SEATTLE. WA98124-0447 

Per your letter of June 21, 2002, attached to this fax is a copy of the signature page of 
the First Amendment to Interim Cost Sharing Agreement ("First Amendmenf'), the same 
having been executed ori behalf of Time Oil Co. and Northwest Terminal Co., following 
the prior execution of the same on behalf of Beazer East, Inc. 

Also per your request, a complete original of the executed First Amendment is being 
sent to you by overnight express. 

Enclosure 
cc: Patty Dost 

Bcazcr1.00c 

Very truly yours, 

Richard Gordon 
General Counsel 
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· J UN-~4-&::lI:1~ Ib: 411 t-~UM II ME 01 L TO 913122012555 

FIRST AMENDMENT TO 
INTERIM COST SHARING AGREEMENT 

Pursuant to Sections 1.3 and 6.2 of the Interim Cost Sharing Agreement dated 
March 1000 between Beazer East, Inc., Time Oil Co., and Nonhwest Terminal Co., the 
parties hereby agree that excavation, transportation, and incineration of the soil and 
debris within the soil stockpile and pentachlorophenol-mixing areas at the Site, together 
with related consulting, technical and agency oversight costs, shall constitute Shared 
Work. Exhibit A is amended as attached. 

IN WITNESS WHEREOF, the Parties enter into this Agreement. Each person 
signing this Agreement represents and warrants that he or she has been duly authorized to 
enter into this Agreement by the Party on whose behalf it is indicated that the person is 
sin.!;,Ting. 

ATTEST: 

ATTEST: 

ATTEST: 

PO)(;089360/08229SIPMD/IO I 3075.1 

BEAZER. EAST, rNC~ 

" , . 
.. I 

P.03 

TnTAI P.Vr'I 
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JUN-24-2002 16:40 FROM TIME OIL TO 913122012555 

OREGON J E. 

P.01 

p~ONe (206) 285-2400 
FAX 1.206) 2B3-6036 

WASHINGTON II 
CAUFQRNIA !! :: ; :0 

~~~V_~_A __ : '.' ~ _T_I_M_E_O_I_L_C_O_. ______ ~_ 
\ 

2737WEST COMMODORE WAY SeATTLe, WA 98199·1233 
~.OCUCT5 .. po. eOl( 24447 seATTLE, WA 98124.0447 

\, rIME !'f S r~o t 

FACSIMILE TRANSMITTAL 

TELEPHONE: (206) 285-2400 
FAX #: (206) 286~4488 
CONFIRMATION: (206) 285-2400 EXr 439 

DATE: _6..;,.1_24....;,1_0_2 __ TOTAL PAGES: __ 3 ___ _ 

SEND TO FAX #: 312-201-2555 

PLEAse DELIVER TO: Anthony G. Hopp 

COMPANY: Wildman~ Harrold, Allen & Oixon 

LOCATION: Chicago 

FROM: Ri.chard Gordon 

LOCATION: Seattle 

o IF THIS BOX IS CHeCKEO, PLEASE CONFIRM RECEIPT OF ALL PAGES. IF YOU DO NOT RECEIVE 
ALL PAGES OR {F PAGES ARe NOT CLeAR, PLeASE CALL THE ABOVE NUMBER FOR ASSISTANCE. 

MESSAGE: 

CONFIDENTIALITY NOTICE: 
ihe documents aceomPill1ylng this facsimile IrSnsmis~iQn may contain inlormation whichl:S legally onvoleged. liIe informatiOn is intt!nded 0Il1y fOr !hI! 
use 01 I~ iMividua, or onlily namod aboV9. If vou are not the intended recipient or the person respOnslcle for delivering illo Ihe intended recipient. you 
are hereby noHfied that any diSClosure. distribution. copYing or use of this document i. ~tric;:tly prohibited. 

If yOu l'Iavll recaivlld this ltansmissiO" 111 error. please nQ(jf( us Immedlalely by telepoone. collect. at 1-206-285-2400. ext. 378. and mail the original 
transmis&ion back to 1,1$ at the above address. We Will relmbt.lt!le YQU tor poslage. Thank you. 

081161019:39 AMmwllaKCQ>I9r 
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t 
Wildman Harrold 

Att~rn~ys and Counselor< 

Wildman, ~, raid, Allen & Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 

312-201·2000 
312-201·2555 fax 
www.wildmanharrold.com 

, Anthony G. Hopp 
312-201-2537 
hopp@wildmanharrold.com 

VIA TELECOPY AND 
FEDERAL EXPRESS 

Mr. Richard Gordon 
General Counsel 
Time Oil Co. 
2737 W. Commodore Way 
Seattle, W A 98199 
Telecopy No.: (206) 286-4488 

June 21, 2002 

Re: Time Oil Co., et al. v. Beazer East, Inc. 

Dear Richard: 

Pursuant to our recent exchange of e-mails, and my recent telephone 
conversation with Patty Dost, I am enclosing two copies of the First 
Amendment to Interim Cost Sharing Agreement in this matter. Please have at 
least one original fully executed by Time Oil, and return it to me, via telecopy 
and Federal Express. 

AGH:kma 
Enclosures 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON 
.' 
j 

.-~~\ /._/~) 
" .J c· 

" 

Anthony G. Hopp 

I!··,/' m 
tzr'~ll V 
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FIRST AMENDMENT TO 
INTERIM COST SHARING AGREEMENT 

Pursuant to Sections 1.3 and 6.2 of the Interim Cost Sharing Agreement dated 
March 2000 between Beazer East, Inc., Time Oil Co., and Northwest Terminal Co., the 
parties hereby agree that excavation, transportation, and incineration of the soil and 
debris within the soil stockpile and pentachlorophenol-mixing areas atthe Site, together 
with related consulting, technical and agency oversight costs, shall constitute Shared 
Work. Exhibit A is amended as attached. 

IN WITNESS WHEREOF, the Parties enter into this Agreement. Each person 
signing this Agreement represents and warrants that he or she has been duly authorized to 
enter into this Agreement by the Party on whose behalf it is indicated that the person is 
singing. 

ATTEST: 

.. "--" ;) .-

''---;1;~<lV '1f /~i~~ 

ATTEST: 

ATTEST: NORTHWEST TERMINAL CO. 

PDXl0893601082295/PMD/1013075.1 
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EXHIBIT A 
SCOPE OF WORK 

Time Oil Co., Northwest Terminal 
10350 North Time Oil Road, Portland, OR 

"Shared Work" shall be defined as performance of the following: 

• Remedial investigation and feasibility study (RIfFS). 

• Implement the Groundwater Interim Action. 

• Supplemental soils sampling to define source areas. 

• Phase I and II risk assessment and feasibility studies. 

• Other work necessary to select final remedies for materials, soil, groundwater and 

sediments impacted by pentachlorophenol (PCP), PCP containing products, solids 

and liquids used in the formulation of PCP containing products, contaminants, 

degradation and breakdown chemicals associated with PCP and PCP containing 

products. 

• Excavation, transportation, and incineration of the soil and debris within the soil 

stockpile and pentachlorophenol-mixing areas at the Site, together with related 

consulting, technical and agency oversight costs. 

Work is to be conducted in accordance with the Voluntary Cleanup Agreement 
No. WMCVC-NWR-96-07, dated August 21,1996, and the State of Oregon's Hazardous 
Substance Remedial Action Rules (OAR 340-122), as amended and supplemented by 
OR House Bill 3352 and associated guidance documents. 

PDXl089360/082295/PM DI 10 13075.1 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

1ST AMENDMENT 
'0 INTERIM COST .. 

Dost, Patty [PDost@SCHWABE.com] 
Thursday, June 20, 2002 12:25 PM 
Hopp, Anthony; Richard Gordon Esq. (E-mail) 
Kevin M. Murphy (E-mail) 
RE: amendment to interim cost sharing agreement 

Tony and Rick, 

Here is the amendment, ready for execution. I suggest that Tony obtain duplicate original 
signatures, fax and fed ex (or mail) to Rick (fax: (206) 283-8036) and me; Time Oil can 
send a faxed signature back to you and follow up by returning a fully executed duplicate 
original. KO? 

-----Original Message-----
From: Hopp, Anthony [mailto:Hopp@WILDMANHARROLD.com] 
Sent: Wednesday, June 19, 2002 3:16 PM 
To: Dost, Patty 
Subject: RE: amendment to interim cost sharing agreement 

Patty, 
I spoke to Mike, and Mike has spoken to Kevin. It sounds as if we 

have agreed to disagree for the time being. Beazer will execute the proposed 
amendment, as is. It does not expressly cover demolition, and the portion of 
the bill from the contractor which relates to demolition will have to be 
determined at a later date. Please send the documents for execution 
tomorrow. I should be able to get them signed and back to you by close of 
business Friday. 

I will be in the suburbs all day tomorrow, but should be able to check in 
from our suburban office after lunch. I will await your e-mail with the 
documents. 

-----Original Message-----
From: Dost, Patty [mailto:PDost@SCHWABE.com] 
Sent: Thursday, June 13, 2002 5:31 PM 
To: Hopp, Anthony; kmurphy@timeoil.com; rgordon@timeoil.com 
Subject: amendment to interim cost sharing agreement 

Tony, Kevin and Rick: 

Attached is a simple amendment to the cost sharing agreement to confirm that 
costs to dispose of the soil stockpile and in-situ soil in the mixing area 
are covered by the parties' existing cost sharing agreement. For the sake 
of time, I am sending this to all of you at once. Also, because I am out of 
town and left to my own word processing skills, the formatting would be 
cleaned up in a final version. Please let me know what you all think 
(especially, Kevin, if I haven't described the work appropriately). 

Thanks! 

1 
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FIRST AMENDMENT TO 
INTERIM COST SHARING AGREEMENT 

Pursuant to Sections 1.3 and 6.2 of the Interim Cost Sharing Agreement dated 
March 2000 between Beazer East, Inc., Time Oil Co., and Northwest Terminal Co., the 
parties hereby agree that excavation, transportation, and incineration of the soil and 
debris within the soil stockpile and pentachlorophenol-mixing areas at the Site, together 
with related consulting, technical and agency oversight costs, shall constitute Shared 
Work. Exhibit A is amended as attached. 

IN WITNESS WHEREOF, the Parties enter into this Agreement. Each person 
signing this Agreement represents and warrants that he or she has been duly authorized to 
enter into this Agreement by the Party on whose behalf it is indicated that the person is 
smgmg. 

ATTEST: BEAZER EAST, INC. 

ATTEST: TIME OIL CO. 

ATTEST: NORTHWEST TERMINAL CO. 

PDX/0893601082295/PMD/1 0 13075.1 
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EXHIBIT A 
SCOPE OF WORK 

Time Oil Co., Northwest Terminal 
10350 North Time Oil Road, Portland, OR 

"Shared Work" shall be defined as performance of the following: 

• Remedial investigation and feasibility study (RIIFS). 

• Implement the Groundwater Interim Action. 

• Supplemental soils sampling to define source areas. 

• Phase I and II risk assessment and feasibility studies. 

• Other work necessary to select final remedies for materials, soil, groundwater and 

sediments impacted by pentachlorophenol (PCP), PCP containing products, solids 

and liquids used in the formulation of PCP containing products, contaminants, 

degradation and breakdown chemicals associated with PCP and PCP containing 

products. 

• Excavation, transportation, and incineration of the soil and debris within the soil 

stockpile and pentachlorophenol-mixing areas at the Site, together with related 

consulting, technical and agency oversight costs. 

Work is to be conducted in accordance with the Voluntary Cleanup Agreement 
No. WMCVC-NWR-96-07, dated August 21, 1996, and the State of Oregon's Hazardous 
Substance Remedial Action Rules (OAR 340-122), as amended and supplemented by 
OR House Bill 3352 and associated guidance documents. 

PDX/089360/082295/PMD/1 013075.1 
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Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dost, Patty [PDost@SCHWABE.com] 
Monday, June 17, 2002 1 :34 PM 
Hopp, Anthony 
Kevin M. Murphy (E-mail) 
RE: amendment to interim cost sharing agreement 

Tony, the 
building. 
reach and 
least one 

price per ton our clients have been quoted by Hazco includes demolition of the 
Further, if the building is not demolished, our clients will not be able to 

remove the mother load of contaminated soil -- soils under the building in at 
area exceed 10% pentachlorophenol. Would you talk to Mike again? Thanks. 

-----Original Message-----
From: Hopp, Anthony [mailto:Hopp@WILDMANHARROLD.com] 
Sent: Monday, June 17, 2002 11:22 AM 
To: Dost, Patty 
Subject: RE: amendment to interim cost sharing agreement 

Patty, 
The proposed amendment is fine, but Beazer does not agree with 

Kevin's proposed additions. 

-----Original Message-----
From: Dost, Patty [mailto:PDost@SCHWABE.com] 
Sent: Thursday, June 13, 2002 5:31 PM 
To: Hopp, Anthony; kmurphy@timeoil.com; rgordon@timeoil.com 
Subject: amendment to interim cost sharing agreement 

Tony, Kevin and Rick: 

Attached is a simple amendment to the cost sharing agreement to confirm that 
costs to dispose of the soil stockpile and in-situ soil in the mixing area 
are covered by the parties' existing cost sharing agreement. For the sake 
of time, I am sending this to all of you at once. Also, because I am out of 
town and left to my own word processing skills, the formatting would be 
cleaned up in a final version. Please let me know what you all think 
(especially, Kevin, if I haven't described the work appropriately). 

Thanks! 

1 
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Hopp, Anthony 

From: 

Sent: 

To: 

Kevin Murphy [kmurphy@timeoil.com] 

Friday, June 14, 2002 10:01 AM 

Dost, Patty; Hopp, Anthony; Richard Gordon 

Subject: RE: amendment to interim cost sharing agreement 

Page 1 of 1 

Patty, This looks good to me, I would include one additional word in the description of the work to be completed: Insert 
"together with related demolition, consulting, technical and agency oversight costs, ... " 

Demolition of the stockpile containment, stormwater sumps, tank 38009, piping and the removal of the warehouse will be 
required in order to reach the most impacted soil. 
Thank you for your quick tum around on these revisions. Have a safe trip home and a nice weekend. Kevin 

-----Original Message-----
From: Dost, Patty [mailto:PDost@SCHWABE.com] 
Sent: Thursday, June 13,20023:31 PM 
To: hopp@whad.com; Kevin Murphy; Richard Gordon 
Subject: amendment to interim cost sharing agreement 

Tony, Kevin and Rick: 

Attached is a simple amendment to the cost sharing agreement to confirm that costs to dispose of the soil stockpile and in-situ 
soil in the mixing area are covered by the parties' existing cost sharing agreement. For the sake of time, I am sending this to 
all of you at once. Also, because I am out of town and left to my own word processing skills, the formatting would be 
cleaned up in a final version. Please let me know what you all think (especially, Kevin, ifI haven't described the work 
appropriately). 

Thanks! 

4/2512008 
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Hopp. Anthony 

From: 
Sent: 
To: 
Subject: 

=IRST AMENDMENT 
TO INTERIM COS ... 

Dost, Patty [PDost@SCHWABE.com] 
Thursday, June 13, 2002 5:31 PM 
Hopp, Anthony; kmurphy@timeoil,com; rgordon@timeoil,com 
amendment to interim cost sharing agreement 

Tony, Kevin and Rick: 

Attached is a simple amendment to the cost sharing agreement to confirm that costs to 
dispose of the soil stockpile and in-situ soil in the mixing area are covered by the 
parties' existing cost sharing agreement. For the sake of time, I am sending this to all 
of you at once. Also, because I am out of town and left to my own word processing skills, 
the formatting would be cleaned up in a final version. Please let me know what you all 
think (especially, Kevin, if I haven't described the work appropriately). 

Thanks! 

1 
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FIRST AMENDMENT TO INTERIM COST SHARING AGREEMENT 

Pursuant to Sections 1.3 and 6.2 of the Interim Cost Sharing Agreement dated 
March 2000 between Beazer East, Inc, Time Oil Co. and Northwest Terminal Co., the 
parties hereby agree that excavation, transportation and incineration of the soil and debris 
within the soil stockpile and pentachlorophenol-mixing areas at the Site, together with 
related consulting, technical and agency oversight costs, shall constitute Shared Work. 
Exhibit A is amended as attached. 

[Exhibit A would then be amended to include a new bullet: "Excavation, 
transportation and incineration of the soil and debris within the soil stockpile and 
pentachlorophenol-mixing areas at the Site, together with related consulting, technical 
and agency oversight costs."] 

Dated this _ day of June 2002. 

[ signatures] 

BZT0104(e)013702 



Order extending stay in Time Oil v. Koppers Page 1 of2 

Hopp, Anthony 

From: Dost, Patty [PDost@SCHWABE.com] 

Sent: Wednesday, May 29, 2002 4:08 PM 

To: Rath, Cheryl; Hodson, Jerry B. 

Cc: Anthony Hopp (E-mail); Kevin M. Murphy (E-mail); Richard Gordon (E-mail); Rebekah Brooks (E
mail) 

Subject: RE: Order extending stay in Time Oil v. Koppers 

I think we all knew that I would really struggle to get anything accomplished with Cheryl out of the office. 

p.s. to Kevin and Rebekah: I took the stuff about the dye tracer study out based upon Mike Tischuk's e-mail and 
our further discussions. 

-----Original Message----
From: Rath, Cheryl 
Sent: Wednesday, May 29, 2002 1:50 PM 
To: Hodson, Jerry B. 
Cc: Anthony Hopp (E-mail); Dost, Patty 
Subject: RE: Order extending stay in Time Oil v. Koppers 

Hi Jerry--

I am out on maternity leave until August. Yes, the status report is due next monday. I completed 
a draft for Patty Dost's review before I left. I will have Patty forward a draft to you and Tony. 
Please contact Patty if you have questions or revisions. Thanks. 

Cheryl 

4/25/2008 

-----Original Message-----
From: Hodson, Jerry B. [mailto:Hodson@MillerNash.com] 
Sent: Wed 5/29/2002 10:22 AM 
To: Rath, Cheryl 
Cc: Anthony Hopp (E-mail) 
Subject: Order extending stay in Time Oil v. Koppers 

Cheryl: 

I received an electronic notice that the court granted the joint motion to 
extend the stay yesterday. The order requires that the parties continue the 
practice of filing quarterly status reports. By my calculation, if we are 
following the same schedule that we have been on, our next quarterly report 
is due this Saturday June 1, 2002, which means it will really be due next 
Monday, June 3, 2002. Do you agree? If so, would you please send Tony and 
me a draft to review. 

Thanks, Jerry 

Jerry Hodson 
Miller Nash LLP 
111 S.W. Fifth Ave., Suite 3500 

BZT0104(e)013703 



Order extending stay in Time Oil v. Koppers 

4/2512008 

Portland, Oregon 97204 
Direct Telephone: (503) 205-2335 
Fax: (503) 224-0155 
E-mail: hodson@millemash.com<tp(liltQ:J}QgfiQn@llJiIl~m(lfih.com> 
www.millemash.com <http://www.millemash.cOln/> 

Confidentiality Notice: This e-mail message may contain confidential and 
privileged information. If you have received this message by mistake, 
please notify us immediately by replying to this message or telephoning us, 
and do not review, disclose, copy, or distribute it. Thank you. 

Page 20[2 
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1 Patricia M. Dost 
Schwabe, Williamson & Wyatt, P.C. 

2 Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 

3 Portland, OR 97204-3795 
Telephone (503) 222-9981 

4 Fax (503) 796-2900 
E-mail pdost@schwabe.com 

5 OSB #90253 
Of Attorneys for Plaintiffs 

6 Time Oil Co. and Northwest Terminal Co. 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

TIME OIL CO., a Washington 
13 corporation, and NORTHWEST 

TERMINAL CO., an Oregon corporation, 
14 

No. CV99-41-JE 

Plaintiffs, SIXTH JOINT STATUS REPORT 
15 

Vs. 
16 

KOPPERS COMPANY, INC., a Delaware 
17 corporation, and BEAZER EAST, INC., a 

Delaware corporation, 
18 

Defendants. 
19 

20 Pursuant to the Court's April 25, 2000 Order, the parties submit the following joint status 

21 report: 

22 Activities Completed 

23 In September 2000, the parties began operation of an interim groundwater collection 

24 system. The system collects and removes potentially contaminated groundwater using one 

25 horizontal and one vertical well, thereby containing potential groundwater contamination from 

26 migrating to adjacent properties or to the Willamette River. As of April 1, 2002, the system had 

Page 1 - SIXTH JOINT STATUS REPORT 

PDX/089360/1 08 I 95/PMD/I 000232. I 

SCHWABE, WILLIAMSON & WYATT, P.C. 
Attorneys at Law 

Pacwesl Center, Suites 1600-1800 
1211 S.w. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 
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1 recovered, treated and discharged approximately 6.49 million gallons of groundwater. The 

2 parties also continued to conduct quarterly groundwater sampling. 

3 In February, the parties submitted a soil stockpile removal action plan to the Oregon 

4 Department of Environmental Quality (ODEQ) for review. As reported in the Fifth Joint Status 

5 Report, the parties received approval from EPA, Environment Canada and the British Columbia 

6 Ministry of the Environment for possible transport of contaminated soil for treatment and 

7 disposal at a permitted facility in British Columbia. Unfortunately, in April, the British 

8 Columbia facility withdrew its offer to transport, treat and dispose ofthe soil stockpile due to 

9 community concern. The parties are currently exploring alternatives for soil treatment and 

10 disposal. 

11 Activities Scheduled 

12 The parties are currently developing a work plan outlining the methodology for 

13 conducting a pilot study to test the effectiveness of using in situ chemical oxidation to remediate 

14 upper zone groundwater and the soil stockpile. The pilot study is expected to be conducted in 

15 June 2002 with possible full-scale implementation in late summer-early fall, 2002. The parties 

16 plan to continue evaluation of options for remedial alternatives for the soil stockpile. 

17 The parties also plan to continue implementation of the groundwater interim action using 

18 the recovery wells with full-scale treatment at the on site wastewater treatment facility and to 

19 continue quarterly groundwater monitoring. Following completion of the ongoing Phase III RI, 

20 a risk assessment, including evaluation of human and ecological risk, will be conducted. 

21 Development of a risk assessment work plan and implementation of the risk assessment is 

22 expected to begin in 2003. 

23 

24 

25 

26 
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1 Unless the Court directs otherwise, the parties will submit a seventh joint status report by 

2 October 1, 2002. 

3 Respectfully submitted this __ day of May, 2002. 

4 SCHWABE, WILLIAMSON & WYATT, P.C. 
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26 
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By: 
Patricia M. Dost, OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Attorneys for Defendant 

SCHWABE, WILLIAMSON & WYAn, P.C. 
Attorneys at Law 

Pacwest Center, Suites 1600-1800 
1211 SW. Fifth Avenue 

Portland, OR 97204-3795 
Telephone (503) 222-9981 
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CERTIFICATE OF SERVICE 

I hereby certify that on the ___ of May, 2002, I served the foregoing SIXTH JOINT 

3 STATUS REPORT, on the following parties at the following addresses: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Patricia M. Dost 

SCHWABE, WILLIAMSON & WYAn, P.C. 
Attorneys a t Law Page 1 - CERTIFICATE OF SERVICE 
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Wildman. h ... ·rold. Allen & Dixon 
225 West Wacker Drive 

Chicago. Illinois 60606-1229 

312-201-2000 

312-201-2555 fax 

www.wildmanharrold.com 

Anthony G. Hopp 
312-201-2537 
hopp@wildmanharrold.com 

Wildman Harrold Patricia M. Dost, Esq. 
Attorneys and Coumelors Schwabe, Williamson & Wyatt 

Pacwest Center, Suite 1600-1800 
1211 Southwest 5th Avenue 
Portland, OR 97204-3795 

March 4, 2002 

Re: Time Oil Co.lNorthwest Terminal 

Dear Patty: 

I am writing in response to your letter of February 1,2001. I have 
discussed the matter with Mike Tischuk, and have been informed that he has 
had previous discussions with your client regarding the terms ofBeazer's 
participation in the proposed transport of soil from the Time Oil Northwest 
Terminal site to a landfill in Richmond, British Columbia. 

Mr. Tischuk informs that he has previously advised your client that 
Beazer will agree to pay 40% of the cost for the transport and disposal of the 
material at the Richmond site. Beazer will pay this cost on an interim basis, 
subject to reallocation at a later time, consistent with the parties' existing 
Interim Cost Sharing Agreement. Obviously, an amendment to the Agreement 
would be necessary to incorporate these interim disposal costs, but that should 
be a fairly routine matter. . 

Beazer will not agree to assume "all future risk" associated with the 
disposal of the materials at the Richmond landfill. Beazer will not agree to 
indemnify or hold Time Oil harmless for these activities in any way. 

Should Time Oil decide that it would rather pursue an alternative to 
transport and disposal at the Richmond landfill, Beazer will agree to contribute 
an amount which is equal to 40% of the cost of transporting and disposing of 
the material at the Richmond site. Any additional costs would be borne by 
Time Oil. 

AGH:kma 

Very truly yours, 

WILDMAN, HARROLD, ALLEN & DIXON 
1 

./ E-- .. . 
'''''.~--''- '/q' I .. /1)!1 

'" (. / f'· ':: .i 
Anthony G. Hopp .... . 
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Patricia M. Dost, Esq. 
March 4, 2002 
Page 2 

bcc: Michael Tischuk 

BZT01 04(e)01371 0 



03/04/2002 19:01 FAX 312 201 2555 

TRANSMISSION OK 

WILDMAN HARROLD 

********************* 
*** TX REPORT *** 
********************* 

@001 

TXlRX NO 
CONNECTION TEL 
CONNECT I ON ID 
ST. TIME 

2025 
#019999#999#14122088869# 

t 
Wi Idman H arraId 

AttrH7'Jl/'! and CoulIJr:iorr 

Date: 

From: 

USAGE T 
PGS. SENT 
RESULT 

03/04 19:00 
00'27 

3 

OK 

Wildman, Harrold, Allen & Dixon 
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March 4, 2002 

Anthony G. Hopp 

Transmitting to: Michael Tischuk 
Client No,; Office 
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ANTHONY G. HOPP, ESQ. 

Total Pages: 3 

Phone: 312-201-2537 

Company Fax: (412) 208-8869 

BZT0104(e)013711 



t 
Wi I d man H a r r 0 I d 

Attorneys and Counselors 

Date: 

From: 

Wildman, Harrold, Allen &. Dixon 
225 West Wacker Drive 
Chicago, Illinois 60606-1229 
312-201-2000 
312-201-2555 fax 
www.wildmanharrold.com 

March 4, 2002 

Anthony G. Hopp 

Transmitting to: Michael Tischuk 

Client No.: Office 

Notes: 

02 MAR -It PM 6: 29 
Facsimile Cover Sheet 

ANTHONY G. HOPP, ESQ. 

Total Pages: 3 

Phone: 312-201-2537 

Company Fax: (412) 208-8869 

If you do not receive all transmitted pages, please contact our Fax Department at (312) 201-2498. 

This facsimile is intended only for the use of the addressee named above, and may contain legally privileged and confidential infoilnation. If you are not 
the intended recipient of this facsimile, you are hereby notified that any dissemination, distribution, or copying of this facsimile is strictly prohibited. If 
you have received this facsimile in error, please notify Kathi Adelsbach at 312-201-2293. Iflong distance, please call collect, and please return the original 
of this facsimile to the sender's attention at the above address via the U.S. Postal Service. 

BZT0104(e)013712 



SCHWABE, WILLIAMSON & WYATT, P.C. 
ATTORNEYS AT LAW 

PACWEST CENTER, SUITES 1600-1900 • 1211 SOUTHWEST FIFTH AVENUE • PORTLAND, OREGON 97204-3795 

TELEPHONE: 503.222.9981 • FAX: 503.796.2900 • www.schwabe.com 

PATRICIA DOST 

Direct Line: (503) 796-2449 

E-Mail: pdost@Schwabe.com 

VIA FEDERAL EXPRESS 

Anthony G. Hopp 
Attorney at Law 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

Re: Time Oil Co.1NW Terminal 

Dear Tony: 

February 1, 2002 

As we discussed briefly by phone, our clients have worked together over the last several 
months to identify disposal options for the pentachlorophenol-contaminated soil currently 
stockpiled at Time Oil's NW Terminal. At your client's urging, Time Oil has sought and 
received preliminary approvals for transport of the soil to Richmond, British Columbia for 
treatment and disposal. I am enclosing for your use a copy of a proposal by Envirocon, Inc. for 
the work, together with approvals received from Canada, EPA and the Oregon Department of 
Environmental Quality. 

Time Oil remains concerned about landfilling this soil. Although the treatment 
proposed by Envirocon should effectively reduce pentachlorophenol concentrations, the soil 
will remain contaminated with dioxin at levels significantly above those that would be 
acceptable at any facility in the United States or, for that matter, in any Canadian facility other 
than the Richmond landfill. Further, the Richmond landfill intends to use the soil as cover 
material. Use of the soil for cover could result in worker exposure to dioxin levels that are 
orders of magnitude higher than, for example, EPA Region 9 preliminary remediation goals. 
Accordingly, the export ofthe soil to Richmond is not without controversy; I am enclosing a 
January 24,2002 article from the Canada Globe and Mail newspaper concerning the shipment. 

Time Oil would much prefer a remedy that resulted in permanent destruction of dioxin, 
as well as pentachlorophenol. Time Oil remains, however, committed to the working 
relationship it has established with Beazer subsequent to the March 2000 Interim Cost Sharing 
Agreement. Therefore, Time Oil is willing to proceed with transport of the soil to Richmond 
for disposal as proposed by Beazer, if Beazer will share the cost of transport and disposal as the 
parties have been sharing costs under the Interim Agreement (i.e. Time Oil pays 60%, Beazer 
pays 40%) and if Beazer will assume all future risk associated with the disposal of dioxin
containing material at the Richmond landfill. 

Portland, Oregon • Bend. Oregon • Salem, Oregon Seattle, Washington • Vancouver, Washington • Washington D.C. 
503.222.9981 541.330.0904 503.399.7712· 206.622.1711 360.694.7551 202.628.6870 

PDXl089360/108195/PMD/975075.1 
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Anthony G. Hopp 
February 1,2002 
Page 2 

Treatment and disposal of the stockpile at the Richmond landfill is a final remedy 
outside the scope of the Interim Agreement, so we will need to prepare an amendment or 
separate agreement. Please give me a call and let me know how you would like to proceed. 

PMD: 
Enclosures 
cc: Richard Gordon 

Kevin Murphy 

PDXl089360/108 I 951PMD/975075.1 

Sincerely, 

Patricia Dost 

BZT0104(e)013714 



Hopp. Anthony 

From: 
Sent: 
To: 
Cc: 
Subject: 

PLDG_ FIFTH 
)INT STA1US REPO. 

Gentlemen: 

Rath, Cheryl [CRath@SCHWABE.com] 
Thursday, January 31, 2002 6:37 PM 
Hopp@WILDMANHARROLD.com 
hodson@millernash.com; kmurphy@timeoil.com 
Fifth Joint Status Report 

Attached for your review and comment is a draft of the parties fifth 
joint 
status report in the Time Oil v. Koppers case. We need to file the 
report 
by February 3, which is Sunday. Therefore, I need to file it by the end 
of the day tomorrow, February 1. Please forward your comments to me as 
soon as 
possible. Feel free to contact me or Patty Dost if you have any 
questions. 
My phone number is 503-796-2874. Thank you for your assistance. 

Cheryl Rath 

> 
> «PLDG: FIFTH JOINT STATUS REPORT.DOC» 

1 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

Patricia M. Dost, OSB #90253 
Cheryl A. Rath, OSB #98328 
Schwabe, Williamson & Wyatt, P.C. 
Pacwest Center, Suites 1600-1800 
1211 S.W. Fifth Avenue 
Portland, OR 97204-3795 
Telephone (503) 222-9981 
Fax (503) 796-2900 
E-mail pdost@schwabe.com 
E-mail crath@schwabe.com 

Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Terminal Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 TIME OIL CO., a Washington 
corporation, and NORTHWEST 

13 TERMINAL CO., an Oregon corporation, 

No. CV99-41-JE 

14 Plaintiffs, FIFTH JOINT STATUS REPORT 

15 vs. 

16 KOPPERS COMPANY, INC., a Delaware 
corporation, and BEAZER EAST, INC., a 

17 Delaware corporation, 

18 Defendants. 

19 

20 
Pursuant to the Court's April 25, 2000 Order, the parties submit the following joint status 

21 

22 

23 

24 

25 

26 

report: 

Activities Completed 

Since September 2000, the parties have been operating an interim groundwater collection 

system. The system has been collecting and removing potentially contaminated groundwater 

using one horizontal and one vertical well, thereby containing potential groundwater 

contamination from migrating to adjacent properties or to the Willamette River. The parties 

Page 1 - FIFTTH JOINT STATUS REPORT SCHWABE, WILLIAMSON & WYAn, P.C. 
Attorneys al Law 
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11 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

continued implementation of the groundwater interim action in the lower zone and as of January, 

2002, 1.32 million gallons of groundwater have been recovered, treated and discharged. The 

parties also continued quarterly groundwater monitoring. The parties received approval from 

EPA, Environment Canada and the British Columbia Ministry of the Environment for possible 

transport of contaminated soil for treatment and disposal at a permitted facility in British 

Columbia. 

Activities Scheduled 

The parties will continue implementation of the groundwater interim action in the lower 

zone and full-scale treatment and discharge to the Publicly Owned Treatment Works and will 

begin startup activities in the upper zone. The parties plan submit a Soil Stockpile Remedial 

Action Plan to DEQ for review and may begin implementation of the plan if approved. 

Other Issues 

In the Third Joint Status Report, the parties reported that Time Oil was one of nine parties 

that signed an Administrative Order on Consent (AOC) with EPA to undertake a remedial 

investigation and feasibility study of the Portland Harbor. The nine parties are currently 

developing a comprehensive plan to conduct the remedial investigation of the Harbor. The 

listing of the Portland Harbor as a Superfund site and the execution of the AOC have not at this 

time affected the time frame for the parties' investigations and potential remedial actions at the 

Northwest Terminal facility. 
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Unless the Court directs otherwise, the parties will submit a sixth joint status report by 

May 1,2002. 

Respectfully submitted this __ day of February, 2002. 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 
Patricia M. Dost, OSB #90253 
(503) 222-9981 
Of Attorneys for Plaintiffs 
Time Oil Co. and Northwest Tenninal Co. 

MILLER NASH LLP 

By: 
Dean D. DeChaine 
Jerry B. Hodson 
(503) 224-5858 
Of Attorneys for Defendants 

WILDMAN, HARROLD, ALLEN & DIXON 

By: 
Anthony G. Hopp 
(312) 201-2000 
Of Attorneys for Defendant 
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2 

CERTIFICATE OF SERVICE 

I hereby certify that on the ___ of February, 2002, I served the foregoing FIFTH 

3 JOINT STATUS REPORT, on the following parties at the following addresses: 

4 

5 

6 

7 

8 

9 

10· 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dean D. DeChaine 
Jerry B. Hodson 
Miller Nash LLP 
3500 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, OR 97204-3699 

Anthony G. Hopp 
Wildman, Harrold, Allen & Dixon 
225 West Wacker Drive 
Chicago, IL 60606 

by mailing to them a true and correct copy thereof, certified by me as such, placed in a sealed 

envelope addressed to them at the addresses set forth above, and deposited in the U.S. Post 

Office at Portland, Oregon on said day with postage prepaid. 

Patricia M. Dost 

Page 1 - CERTIFICATE OF SERVICE SCHWABE, WILLIAMSON & WYATT, P.C. 
Attorneys at Law 
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To: Bob Fisher, Hanson 

To: Kevin Murphy, Time Oil 

Cc: Martin Powers. Landau 

Cc: Gene Tienken, Envirocon 

Re: Import Approval 

From: Jim McCrea ~-:;;h1'7 
./ 

tJ Urgent o For Review o Please Comment 

Message: 

Fax; 

Fax: 

Fax: 

206 285 7833 P.06/09 

HAZCO Environmental SelVices Ltd, 
Unit 160·13511 Vulcan Way 
Richmond. B.C . 
V6V1K4 
Tel: 

412-206-8869 

20G. 265-7833 

425·778-6409 

503-285·6205 

Pages; 4 

Date: Decembet17.2001 

o Please Reply o As Requested 

A copy of the Written Confirmation (Importation) a. k. a. Import Approval Is attached. This document will have 
been sent to the EPA and should be followed by the EPA Export Approval. 

Bob, since you have the EPA contacts, can you check on the status? 

Regards 

I Jim McCrea 

97% P.01 

BZT0104(e)013720 



FEB-01-2002 08:05 cNV I RO SERV I CES 

EnvlMlnltmanl 

206 285 7833 P.07/09 

1+1 environment 
Canada 

OttaWBp Ontario 
K.IA OID 

13 Dec 2001 

GrasoX'Y Campbell 

Canada 

Hazco ~ Services 
160-13511 Vulc8X1 Way 
Richmond. British Columbia. 
V6VIK4 

RE: File NUl'Ilber: Ol/006001IMP 

WRlT'rEN CONFIRMATION 
(IMPORTATION) 

This is to continn that this office:: has received your notic.e in Penn 1 of Schedule n. which was 
submitted purauaut to the Export and Import of HazardoUB Wastes Regulations (EIlIWR), under the 
Canadia.n En'Virorunental Protection Act, 199!i (CEP A, 1999). The documentation ha!: been reviewed 
by our office. 

This letter pIOvid~s the w:R1ITEN CONFlRMATION from the Chief of the TransbolJIldary Movement 
Division as set out in the EJHWR., concerning your companys proposed import of hazardous wastes to 
CanadL . 

This WRITTEN CONFrRMA TION is valid for the:: period of 13 Dee 2001 to 05 Dc:o 2002. 

Wute DesCription for 1 W2Cte(S) 

1) Q lSIIDOSI/SOSIIC39+S0+43/1H 12. OJiA78 0 
C:BP AID. #: CDOOO2 
PIN #: UN3071 Packing Group: m 
Class; 9.2 Notice #: 99215 Qty: 8,600,000 KG 

From: 
Time Oil Coxnpany 
l03S0 N. Time oll Road 
Portland, Oregon 
Unit~ Stines of America 
97203 

To: 
Ratco Enviromnentd SCIVice8 
1511 Williams Road 
Richmond. British Columbia 
V6V1K4 

Letter 033 http://www.ee.gc.ea/tlndltmdhp.htm Page 1 

C.anadi. www.ec.gt.C8 

nFr.-t7-2001 37:56 6042147022 P.02 
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FEB-01-2002 08:06 

L.A. Transport Ltd 

Pacific Highway !Blaine 

cNVI RO SERV ICES 

2 Can1er(.) 
Z&R. Trocking &. Construction 
ContIacting 

2 Border CrosslDg(.) 
Huntington I Sum,u 

206 285 7833 P.08/09 

Pleaje take note tbat it Is your reaponslbllity to eDsure that the foreign generator, 
the csmer(s1 n,d younelf are duly reebtered, apprDved or authorized, as the case lUay be, for 
the w_ste Itream(s) listed above as per the leeiJlative tequirem~nts in the provlnce(') involved 
with this transbOulldary movement, befOre the waate(s) " imported. 

. Please be advi$ecl that 11 copy of this WRITTEN CONFlRMA nON must accompany every 
shipment along With .n other requited attachments (notice form and 1l'lBIlifest). Furthermore, a copy of 
this WRITTBN CONFJRMATION and the attacbments.named above tnust be deposited at the 
Canadian Customs Office. where the hazardl)us waste is required to be reported upon entry, and 
Section SIS of that Ac:t upon exit . 

Por.all Bhip~ts for which this WRIITEN CONFIRMATION is being issued, you and the eanier or 
carriers of the hazardous wastcs must be ins~ in accordance with set;tion 9 or 14 of the BlHWR 
under CEPA. 1999. In. the ove.nt that the c1ll'reJltpolicy, or·the one(s).ofthe caniet(s) expire(s) during 
the date period for which this WRITTEN CONFIRMATION is issued, )'Qu must submit immediately to 
this offies a copy of the insuranc:e1,"l'lDewal or 8. copy of the documentation to certify the issuanee ofa 
newpoliGY. 

We wish to remind you that the export or iiDpart of the b~us wnste3, in violation of the EIHWR. 
may-be prosecu.ted ~ OffCIl~ uudt:<r sC(;tion 272 ofCBPA, 1999. 

Letter 033 http://www.e.c.gc.c;a/tmdltmdhp.htm Page2 ' 

6042147022 97% P.03 
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FEB-01-2aa2 138:136 c:NVIRO SERVICES 206 285 7833 P. 139/09 

Should you req~ any clarification concerning this letter, contact M?nOXl Pellerin I tawse Lamothe by 
telephone a.t 819,:,9S3-11161819-9~7-0719 or by facsimile at (819) 953·0508. 

Yours sincerely; 

10hn Myslicki, P.Bng. 
Chief 
Transbound3ry Movement Division 
Bnvironmoidal Protection Service 
Tel: (819) 997-3311 
Fax: (819) 997-3068 
e-mail: .jo~1ic1d@cc.gc.ca 

Pile N8nJC: 25883 . 

Letter 033 h1tp:l/www.ec.gc.c:altmdltmdhp.htnl page 3 

TnTAl P.Vtg 

BZT0104(e)013723 



B.C. agrees to take tonnes of dioxin-laced U.S. waste 

By MARTIN MITTELSTAEDT 
ENVIRONMENT REPORTERThursday. January 24. 2002 - Page A 1 

Environment Canada and the B.C. government have approved a controversial shipment of dioxin
laced soil from the United States that a U.S. industry group says is being sent to Canada to avoid 
tougher disposal rules south of the border. 

A spokeswoman for Environment Canada said the agency will allow the import -- 8,600 tonnes of soil 
containing dioxin and pentachlorophenol, a carcinogen used as a wood preserver -- from a waste site 
in Portland, Ore. The approval was granted by both governments in December, but the shipment has 
not been made. 

"In this case, both the province and Environment Canada carefully reviewed the notice, and the 
province consented" to the import, said Suzanne Leppinen, a federal environment official who reviews 
toxic-waste imports. 

Previously, almost all hazardous waste from the United States went to Ontario and Quebec. 

But those provinces recently announced tighter disposal controls by matching U.S. standards. B.C. 
did not, so shipping hazardous material there could become a trend. 

The main contaminant is pentachlorophenol, to be destroyed by treatment in British Columbia. 

But the dioxin, one of the most feared industrial chemicals, will not be treated because its 
concentration is viewed as safe under B.C. disposal standards, although the dirt would be considered 
so contaminated it would require remediation under tougher U.S. hazardous-waste rules. '. 

Rob Dalrymple, an official in the special-wastes unit at the B.C. Ministry of Water, Land and Air 
Protection, said the government is aware that the dioxin concentration exceeds U.S. landfill 
standards, but it approved the shipment because it meets British Columbia'S rules. 
The Environmental Technology Council. a Washington trade group for hazardous-waste-treatment 
companies, last year tried to persuade the U.S. Environmental Protection Agency to block the 
shipment. It said U.S. companies with toxic waste were trying to move dangerous material to 
provinces with lax disposal standards, such as British Columbia and Alberta, rather than pay for costly 
cleanups in the United States. 

The council said the dioxin-laced soil has levels of the chemical four to five times higher than 
permitted in the United States for landfills without treatment. 

But Mr. Dalrymple said the dioxin is less than one-20th the level that British Columbia considers 
dangerous and therefore doesn't need to be treated. "I'm not going to comment on others' comments 
on standards and so forth. We have standards, and this particular import and the treatment it will be 
getting here meets our requirements." 

Ms. Leppinen at Environment Canada also defended importing the waste, saying dioxin levels are 
"quite low" and that B.C. disposal standards are "quite stringent." 

The waste is being sought by Hazco Environmental Services Ltd., a Calgary company that wants to 
treat the material with pentachlorophenol-eating microbes. The process doesn't destroy dioxin, 
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however. 

A company official said that from a Canadian regulatory standpoint, the soil is laced only with 
pentachlorophenol. "But from an American point of view, they would say ... [dioxin] is there," said 
Gregory Campbell, a Hazco vice-president. 

After the pentachlorophenol is removed, the soil will be used as cover material at a landfill site near 
Richmond, B.C., he said. 
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Experts warn of toxic soil risk 

By Martin van den Hemel 
A proposed shipment of 8,600 tonnes of dioxin-laced soil earmarked for 
a Richmond landfill should be handled with extreme caution, two United 
States experts warn. 

Dr. Peter Defur, a dioxin toxicology expert at Virginia Commonwealth 
University in Richmond, Virginia, told The Richmond Review that dioxin 
levels in the contaminated soil from Portland, Oregon would trigger an 
expensive site clean-up in the United States under Environmental 
Protection Agency laws. 

Dioxins are a toxic class of chemical compounds containing chlorine 
that scientists have linked to cancer and other ailments. 

'. 
The fact that the dioxins will not be removed, that Richmond- is a 
lowland area in the midst of an earthquake zone, and that the dioxins 
will be stored in a landfill not specially designed to contain the toxic 
chemical, is asking for trouble, Defur said. 

"With all those factors, the probability of something going wrong is 
increased dramat!cally," he said. 

"Putting it in a lowland area is really unacceptable for hazardous waste 
and this is hazardous waste." 

The soil from the Time Oil Company site in Oregon has dioxin levels of 
between 1.2 and 5.6 parts per billion, and an average of 3 parts per 
billion. 

Defur said those levels are enough of a concern in the United States 
that it would be deemed hai:ardous waste, which must be entombed in 
specially-designed double-lined bunkers with leachate collection 
systems. 

RiChmon(Ujl)LSJJi.p-1L~O_O~ "Th ' d th t b 't' b tt f' th It' f Bichmond Maritime Socie!y ey ve one a ecause I seer sale an sorry. sa orever 

SISTER PAPERS 

sort of waste, particularly in soils," Defur said, noting that the dioxin 
levels will remain the same for decades and lifetimes to come. "That 
level of dioxin is not benign." 

0Ji. 
Learnl 

.. ./story69490.html?LeftSide=%23FFFFFF&HighlightColour=%)23336666&HotSpotColour=o/.l/31/2002 
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Stephen Lester, science director for the Centre for Health, Environment 
and Justice, in Falls Church, Virginia, outside of Washington, D.C. said 
dioxin levels in the environment are already at levels where adverse 
health effects have been observed. 

"What is cJear ... (is that) any additional exposures are likely to have 
significant impacts. This is a serious contaminated materiaL" 

The controversy surrounding the shipment has caught Hazco vice
president Gregory Campbell and Ecowaste president Stuart Somerville 
by surprise. 

"It's very hurtful actually," Campbell said, referring to the negative 
publicity surrounding the soil. 

"We think we're dOing a good thing," Somerville added. 

They took The Richmond Review for a tour of the 400-acre site at 
15111 Williams Rd. and explained how the soil will be treated and 
stored. 

The 8,600 tonnes of soil represents a relatively small amount of soil, 
filling an average Richmond residential lot of 120 feet by 60 feet about 
12 feet deep. 

The soil will first be placed on a specially-designed asphalt bed with 
drainage channels that collects any liquid that leaches from the soil. 

The mountain of soil will be covered with plastic, and it will sit for 
anywhere from a few months to a year as the naturally-occurring 
microbes eat one of the major contaminants, the wood preservative 
pentachlorophenol, or PCP. 

After regular and frequent testing, once the PCP levels have dropped to 
acceptable standards, the soil will be moved to the regular landfill, 
which handles mainly non-recyclable construction demolition site 
waste. 

At this point, Somerville said provincial regulations deem the soil to be 
clean. 

The Ecowaste landfill sits atop an impermeable clay layer that has a 
series of collection pipes tied into it. The runoff is tested monthly in 
some cases. 

"We're a pretty benign sort of operation," Somerville said. 

He noted that dioxins are found almost everywhere, including everyday 
foods like ice cream and is even found in preastmilk. 

Laurie Valeriano, policy director for the non-profit environmental health 
organization Washington Toxies Coalition, agrees that dioxins are fairly 
ubiquitous, but said that's not a good thing or a reason to brush it off 
as acceptable. 

"It's there because we're putting it into the environment," Valeriano 

.. '/story69490.html?LeftSide=%23FFFFFF&HighlightColour=%23336666&HotSpotColour= 1/31/2002 
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said. 

Defur expects that the EPA will bring in even more stringent regulations 
regarding dioxins later this year, predicting the EPA will drop the site 
clean-up trigger pOint an order of magnitude, from one part per billion 
to 100 parts per trillion. That makes the soil earmarked for Richmond 
10 to 50 times higher. 

A forthcoming city staff report will include options for dealing with the 
proposal and whether the city should consider its own soil disposal 
~~~l:'_I<:t~i_~~_~: ________________ ....____ __ ________ ____.. _ .. __ ____________ _.______ __ __ . __ . __ .. _._ . 
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June 27, 2001 

Time Oil Company 
2737 W. Commodore Way 
Seattle, Washington 98199 

Attention: Mr. Kevin Murphy 

Subject: Proposal for Time Oil Site 

Dear Mr. Murphy: 

ENVIROCON, INC. 
10400 NORTH BURGARO WAY 
PORTlAND. OR 97203 ( 
(503)285-6164 0), ~ 
(503)285-6205 FAX , .., 
www.envirocon.comlO .... 

(,fI~ ~O-..: 

Envirocon, Inc. (Envirocon) appreciates the opportunity to present this proposal to Time Oil 
Company for the remediation of pentachlorophenol-contaminated soils at your facility in 
Portland, Oregon. Envirocon has prepared a competitive and realistic proposal, which can be 
successfully performed at the prices quoted. We believe the option to dispose of soils at Hazco's 
treatment facility iti:' Canada offers Time Oil an extremely cost effective alternative while 
limiting potential liability. 

Thank you for taking the time to review the enclosed materials. Please don't hesitate to contact 
us at (503) 285-6164 with any questions concerning the information provided. We look forward 
to being of service to Time Oil Company on this project. 

Sincerely, 

~\D\.~3~\;tUJ ~- bCJl C1~-QJ-~1UL~ M 
Gene Tienken 
Pacific Branch Manager 

A Washington Company", Y 
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1.0 INTRODUCTION 

Remediation projects often require those conducting the work to possess and apply a diverse 
group of skills in order to successfully complete the project to the satisfaction of the client, 

regulatory agencies, and the general public. Each project is different and thus the ability to think 
proactively and react quickly to changing conditions is essential if budgets and schedules are to 
be maintained. Envirocon is confident that the following key factors make us the most qualified 
contractor for the Time Oil project. 

2.0 EXPERIENCE 

Experience is what often determines the success of a project. Since its establishment in 1988, 
Envirocon has successfully completed over 1,100 projects including numerous remediation 
projects similar in scope to the Time Oil Site. 

In order to offer the highest quality and most complete service package available, Envirocon has 
chosen HAZCO Environmental Services (HAZCO) of British Columbia, Canada as its treatment 

and disposal subcontractor. HAZCO was also founded in 1988 and is the largest environmental 

service contractor in Western Canada. They have successfully performed the remediation of 
numerous pentachlorophenol-contaminated sites and thei;-ireatment and disposal facilities have 

an exemplary record of compliance. HAZCO has never received a citation for permit infraction 
at their bioremediation and landfill facilities. 

Both the Envirocon and HAZCO management staff that would be assigned to this project have a 

minimum of 10 years experience in their respective fields. They have successfully performed 

projects in the Northwest for such clients as the Kaiser Aluminum and Chemical Company 
(KACC), Weyerhaeuser, Port of Vancouver, Bechtel, Goldendale Aluminum, the Bureau of 
Land Management, the U.S. Forest Service, Energy Northwest, and the Port of Seattle. Many of 
these projects had extensive involvement by federal, state, and regulatory agencies as well as the 
general public. All of the projects were successfully completed on schedule and within budget. 

3.0 DEVELOPING INNOVATIVE COST SAVING SOLUTIONS 

Envirocon's extensive experience offers our clients another benefit, it allows us to review 
proposed design specifications and offer innovative alternative methods for completing projects 
at lower costs and greater efficiency. The option of treatment and disposal of the 
pentachlorophenol-contaminated soils in Canada offers a number of benefits. These benefits 

include the fact that the soils' RCRA code is not applicable in Canada and thus they can be safely 

1 
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and economically treated as a special waste. The strength of the U.S. dollar also allows 
substantial savings when comparing treatment in C~ada to alternatives in the U.S. 

4.0 CORPORATE PHILOSOPHY 

Envirocon is successful because we complete projects ahead of schedule and at budget and we 
are rewarded with repeat business from satisfied clients. The Time Oil site project can be 

completed at the prices and schedule delineated in Envirocon's bid. We do not make our profits 
from change orders. If the scope of work of a project does not change, there will be no change 
orders. Our Portland Office Management staff vividly demonstrated this philosophy in 
performing the Spokane Junkyard Superfund Site project for KACC. 

Envirocon's effort to give our client's the best possible product does not stop with our bid. 
Throughout the project, Envirocon continues to look ahead and work closely with our clients to 
bring to their attention to design changes or modifications that we feel will benefit them and the 
project. Envirocon's Pacific Branch Office in Portland, Oregon would perform this project. The 
individuals listed in the bid would be those who would perform the project. Our management 
staff takes ownership of a project and lives with it 7 days a week until it is successfully 
completed. This high degree of personalized services coupled with our extensive equipment, 

..... 
staff, and financial resources are what sets Envirocon apart from its competitors. We are 

confident that our clients will agree with this assertion and we encourage Time Oil and Beazer to 
contact any of our former clients and verify their satisfaction with Envirocon's high level of 
customer service and professionalism. '. 

2 
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COST PROPOSAL 
Revised 7/24/01 

PHASE I 

OFFSITE DISPOSAL OF STOCK PILE SOILS 

I. MOBILIZATION 
Includes: Preparation of stockpile area, set up of scales, preparation 

of rail car loading area and preparation of a site specific 
health and safety plan. Also includes obtaining of all 
relevant pennits and export agreements. 

SUBTOTAL: $19,945.00 

II. OFFSITE DISPOSAL 
Includes: Rail load out of approximately 4000 tons of 

pentachlorophenol contaminated soil for disposal at the 
Hazco treatment and disposal facility located in British 
Columbia. 

SUBTOTAL: 4000 tons @ $196.65 per ton = $786,600.00 

TOTAL PHASE I: $806,545.00 
• ·0 
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COST PROPOSAL 
Revised 7/24/01 

PHASEll 

EXCAVATION AND DISPOSAL OF INPLACE SOILS 

I. MOBILIZATION 
Includes: Preparation of control zones, preparation of rail car loading 

area and preparation of a site specific health and safety 
plan. Also includes obtaining of all relevant pennits and 
export agreements. 

SUBTOTAL: $12,200 

II. BUILDING DEMOLITION 
Includes: Demolition and offsite recycling and disposal of a 5000 

square foot building. Includes demolition and offsite 
recycling of the raised concrete floor. 

SUBTOTAL: $12,685.00 

III. EXCAVATION 
Includes: 

"-
Excavation of3,150 tons of contaminated soil adjacent to 
and underlying previously demolished structure. 
Excavation is anticipated to tenninate at the ground water 
table (approximately 15' BGS). 

SUBTOTAL: 3150 tons @ $5.52 per ton = $17,388.00 

IV. OFFSITE DISPOSAL 
Includes: Rail load out of approximately 4000 tons of 

pentachlorophenol contaminated soil for disposal at the 
Hazco treatment and disposal facility located in British 
Columbia. 

SUBTOTAL: 3150 tons @ $196.65 per ton = $619,447.50 
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V. DEWATERING 
Includes: Mobilization and set up oftwo 21,000 gallon Baker Tanks, 

pumping of excavation water and transfer of excavation 
water to Time Oil treatment system. 

SUBTOTAL: 42,000 gallons @ $.14 per gallon = $5,880.00 

VI. BACKFILL 
Includes: Placement and compaction of3150 tons of on site borrow 

into excavation. 

SUBTOTAL: 3150 tons @ $2.90 per ton = $9135.00 

TOTAL PHASE II: $676,735.50 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9 . 

ASSUMPTIONS 

On-site activities can be carried out in Level C or D PPE and supplied air will not be 
required. 

Preservation or relocation of utilities will not be reqtif~d~ 
,--- ~ 

No local permits other than a city grading permit will be required. ~ 

Maximum excavation depth is approximately 15 to 17 feet. 

No more than 500 feet of pumping will be required for transfer of water from excavations 
to Time Oil's treatment system. 

Demolition of the building will not require handling or removal of asbestos, PCB 
ballasts, or lead paint. 

Repair, improvement, or modification of rail loading spur at Time Oil site will not be 
required. 

No compaction testing will be required for backfill. 

All laboratory analytical testing required shall be performed by others. 

10. On site water source for dust control and decontamination purposes shall be supplied by 
client at no cost. 

11. Soils shall be dry such that addition of solidification reagents prior to off-site transport 
shall not be necessary. 

12. Proposal is predicated on the signing of mutually agreeable contract. 

13. Assumes acceptance of export and import of waste by U.S. EPA and Environment 
Canada. 
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JUN-27-2001 14:31 ENVIROCON 503 285 6205 P.02/02 

June 20,2001 

ENVIROCON INC. 
104000 North Burgard Way, 
Portland Oregon 
97203 

Attention; Mr. Gene Tienken. Pacific Branch Manager 

RE: CLARlFICATION OF PROPOSAL FOR TRANSPORT AND DISPOSAL OF 
SOIL CaNT A1N1NG 'PENT ACHLOROPHBNOL FOro..f THE TIME OIL SlTE. 

Dcar Gene; 

This responds (0 your requesl for clarification on the acceptability ofllie soils from the 
Time Oil site. In our Technical Proposal..Section 8, Conditions, we stated: 

"The chemical characteristics of the soil being in general ~ccordance with the data 
submill.cd to ETlvirocon and Hazeo hy T-ime Oil on June t d, 2001 [file STOC1(PIL"E. 
eLLEN!' pn.-paT'cu by' LZU;dau Associatesl" " 

We have reviewed the data ill tills file and can confum that the chemical charaCiteristics 
are within the limits of materials that H~co is petnlitted.lo accept at our Richmond 
Bloremediation Facility (RBF). Hazeo has sucecssfullybiorcmediated similar soil at the 
RBF. 

The data indicate that the soil will be classified as Class 9.2 waste under the Canadian 
T!ansportation ofDangc.rous Goods Act and as a. Special WaSTe under British Columbia's 
Waste Management Act. The classification ofthe soil in the United States does not affect 
the classification in Canada OT our acceptance orthe soil at the RBF. 

a or me if there is need for any additional clarifica:rion. 

HA%CO eNVIRONMENTAL SERVICES LTD. 
1/160.135" VULCAN WAY, RICHMOND, BRITISH COLUMBIA. V6V 1K4 

TELEPHONE (604) 214-7000" FAX (604) 214-7017 
1~aOO-667·0444' www.haz.c:oenv.c:om 

TOTAL P.02 
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Remedial Action for the 100 BIC 
Group 1 Waste Sites 
Hanford, Washington 

Project Description: 

Envirocon conducted the remediation and 
demolition of radioactively contaminated retention 
basins, control structures, and associated piping 
systems along the Columbia River at the Hanford 
100 B/C Area approximately 45 miles north of 
Richland, Washington. The work included design 

and construction of support facilities, preparation of submittals for Contractor approval, excavation of contaminated soils 
from 18 waste sites, demolition of concrete and steel structures, support of Contractor analytical efforts, backfill of excavated 
areas, and site re-grading. 

The contamination resulted from past disposal practices associated with refueling the two oldest nuclear reactors on the 
Hanford Site. These reactors were used to produce Plutonium for nuclear weapons, and were operational from 1943 through 
1969. Water from the nearby Columbia River was cycled through the reactors, discharged through large-bore piping into 
retention basins and trenches, then routed back into the Columbia River. Radioactive fuel material settled in the system, 
contaminating the soil and associated structures. Contaminants included low levels of Europium, Cesium, Plutonium, heavy 
metals, and other hazardous waste. 

... ....... 

All work perfonned by Envirocon on the Hanford Site was conducted in compliance with strict environmental and cultural 
protection requirements. Discovery of Native American artifacts during site preparation and waste site excavation was likely; 
initial identification and protection of those items depended heavily on Envirocon field personnel. When cultural artifacts 
were encountered, work in the area was suspended, the Contractor was notified, and assistance was provided to the client to 
manage the discovery in a manner compliant with the contract and with existing inter-agency agreements, particularly the 
Tri-Party agreement to which the Confederated Tribes are signatory. 

Similarly, Envirocon's Work Plans for each site took into consideration protection of the fragile, high desert ecology at the 
Hanford Site. Toward that end, Envirocon used several methods to reduce or eliminate the impacts of weather events. 
Protection measures included prudent scheduling of work, grade control, straw bales, berms, and application of crusting 
agents or water to excavation areas and stockpiles. The most stringent controls were implemented in areas near the Columbia 
River and adjacent riparian zones. 

This project was one of the first subcontracted cleanups on the Hanford Site, and was closely monitored by the DOE, EPA, 
Washington State, and other stakeholders. Envirocon handled more than 400,000 cubic yards of contaminated soils on this 
project and demolition rubble totaled in excess of 10,000 cubic yards of concrete, structural steel, and piping appurtenances. 

Earthwork Activities 

The scope of work included excavation of soils, loadout into roll-off containers, and transfer of containerized material to an 
interim storage area. Envirocon also assisted the Contractor in sampling and verifYing final cleanup of each waste site and 
with radiological survey and decontamination of the roll-off containers. Excavation was accomplished using 100,OOO-pound 
excavators working off of benches to depths of over 40-feet. Loadout support was provided by articulated front-end loaders 
with bucket capacities to four cubic-yards. Clean overburden was hauled to stockpiles using 25-ton off-road rock trucks, 
while contaminated soil was loaded into plastic-lined, 20-cubic yard folloff containers on trucks equipped with hydraulic 
hoist mechanisms. Dust control was provided by two, 3,000-gaUon water trucks with top-mounted water canons as well as 
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conventional spray bars and hose connections. Workers were typically dressed in Modified Level "c" PPE (no APR 
requJred). Laser targets and a Total Station provided excavation grade control; as-built drawings were generated using Auto
Cad software. 

Loaded containers were hauled to a decontamination and survey station where the Contractor's Radiological Control 
Technicians (RCT) surveyed filled containers for external (loose) contamination. Concurrently, Envirocon laborers 
decontaminated containers as necessary then folded and sealed the plastic liner over the load using electric heat guns. 
Finally, laborers secured a tarpaulin over the sides of the container using bungee cords. The loaded truck was then released 
from the station and driven across a computer-controlled scale. Finally, the loaded container was set off in a staging area, to 
be picked up by the transportation subcontractor. Coordination offull and empty container availability was a daily challenge 
for both Envirocon and the Contractor. 

Envirocon assisted the Contractor in obtaining confirmation samples to prove the excavated areas met cleanup standards. 
This was accomplished using a 25-ton rough terrain crane to position and move a "moon rover" four-wheeled vehicle over 
the bottom and side-slopes of the excavation. The vehicle was equipped with computers, instrumentation, as well as a GPS 
system, and required extremely careful handling by the crane operator. 

Demolition Activities 

In addition to soil remediation, the workscope included demolition of steel and concrete structures, the original function of 
which was to control 'discharged cooling water between the reactors and the Columbia River. These included heavily 
reinforced concrete valve boxes, diversion structures, tank rings, manholes, concrete pipe encasements, and concrete and 
steel containment structures as large as 3-million gallon capacity. Concrete thickness ranged to 3+ feet, reinforced by #8 and 
#]2 bar on ]6-inch centers in both directions. Some structures extended below grade as far as 38-feet. Demolition was 
accomplished using pneumatic demolition hammers mounted on ]OO,OOO-pound excavators. Envirocon also worked with a 
tooling supplier to develop a "fish-tail" cutter, mounted on a demolition hammer to cut and size steel tank floorplates and 
sidewalls for disposal. This tooling allowed production cutting of3/8-inch'steel at a rate of up to eight feet-per-minute, while 
eliminating the potential personnel exposure to radiation and fire normally associated with flame cutting. Envirocon craft 
personnel in Level B protection flame cut and sized re-bar, pipe, and structural steel. Conventional oxy/acetylene torches 
were uses for this work, along with consumable, oxygen lance cutting equipment providing cutting speeds to 20-inches-per
minute in 3/8" steel. Envirocon met the Waste Acceptance Criteria for this project and all loads sent to the Hanford on-site 
Environmental Remediation Disposal Facility (ERDF) were accepted. 

In completing the demolition phase of this project Envirocon discovered, identified, and safely handled ACP (transite) pipe, 
asbestos pipe coating, leadlACM gasket material, ACM rope valve packing, elemental lead shielding material, as well as 
fuel-rod rupture products. When hazardous materials were discovered and tentatively identified by Envirocon field personnel, 
Envirocon site management worked with the client to obtain samples, minimize worker exposure, and mitigate the impacts 
to work progress. If sampling confirmed the hazardous nature of the discovery, Envirocon assisted the Contractor in 
developing a handling plan, placing the material in appropriate containers, and arranging for transfer to the disposal site. 
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Blackbird Mine Reclamation 
Cobalt, Idaho 

Project Description: 

Envirocon and Industrial Constructors Co. (ICC) formed 
a joint venture, which was successful in winning the 
initial contract for mine reclamation activities at a 
metals mine in Idaho. Envirocon was responsible for 
executing all phases of the work including all project 
management, contract administration, and client 
relations. After successfully completing the first phase 

of the project in 1995, the client negotiated with Envirocon for the remaining project work, which extended the contract 
duration through four construction seasons. The project is located in a remote area of Idaho, which only has a 6-month 
construction season. 

The project objective was to improve water quality by restoring areas previously impacted by the mine. This was 
accomplished by relocating waste rock, capping waste rock, constructing water collection and diversion structures, and the 
construction of two clay-core dams. The two clay-core dams were constructed to contain and store water requiring 
treatment. The Client requested after the first construction season that Envirocon participate in constructability reviews and 
work cooperatively with the Design Engineer to control design and construction costs. During construction, Envirocon 
actively presented ''value engineering" options to the Client which minim!~ed construction costs and change orders. 

The first clay core dam was 95-feet high and measured over 435 feet at the crest. Construction of this dam took IO months 
to complete over two construction seasons. The foundation excavation and grout curtain were completed in one 
construction season with the dam being built during the second season. The dam included a concrete intake structure, 
concrete spillway, and over 150,000 cubic yards of embankment material. The clay for the dam was processed and hauled 
from a borrow source over 15 miles from the project site. Sand for the chimney drain was processed and hauled from a 
borrow source over 50 miles from the project site. 

Upstream of the 95-foot high dam in two side drainages, earthen dams were constructed to collect and convey clean surface 
water around the dam storage system. Once around the dam storage system, the clean water was placed into a concrete
lined channel and conveyed off-site. The water conveyance system contained over 16,000 feet of collection piping and clay
lined slopes and ditches. 

I 

Downstream of the 95-foot high dam a cement, bentonite and soil cut-off wall was installed near the property boundary. 
The cut-off wall and associated water collection system were installed to prevent ground water from leaving the site prior to 
treatment. The ground water collection system consisted of over 15,000 feet of collection piping. Between the cut-off wall 
and the 95-foot high dam, over 400,000 cubic yards of waste rock were relocated and regraded prior to being capped. The 
cap covered over 25 acres between the cut-offwall and the dam. The soil cap incorporated an armor rock that was disked 
into the surface to prevent erosion. A concrete-lined channel approximately 5,000 feet in length was constructed through 
the capped waste-rock to convey the clean creek water and surface run-off through the site. The concrete channel carried 
surface water from the toe of the 95-foot high dam to the property boundary downstream of the cut-off wall before 
discharging back into the original streambed. The concrete channel varied in dimension with the largest section having 19-
foot high walls. 
The second clay-core dam was 175-feet high and measured over 350 feet at the crest. Construction of the 175-foot high clay 
core dam took 9 months to complete over two construction seasons. The foundation excavation and grout curtain were 
completed in one construction season with the dam being built during the second season. Construction on the two dams 
proceeded simultaneously. The 175-foot high dam included a concrete intake-structure, gabion-wall spillway with 
geosyntbetic liner, pump station, and over 95,000 cubic yards of embankment material. 
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Dam access and material import provided the greatest challenges as Envirocon was required to pioneer access to the dam 
site in an area where the native ground had slopes greater than 100 percent. During foundation excavation, a 150-foot by 
75-foot soil-nail wall was installed on the right abutment due to rock instability. 

Up drainage from the 175-foot high dam, waste rock areas were consolidated in order to minimize the quantity of water that 
would require eventual treatment. Over 500,000 cubic yards of waste rock were relocated to the original open pit as part of 
the waste rock consolidation. In addition to the waste rock removal, a water conveyance system was installed to separate 
waters that would eventually require treatment. The water conveyance system consisted of over 14,600 linear feet of piping 
and ditches, some of which were clay-lined. 

To improve water quality down stream from the 175-foot high dam, sediments were removed from over 1,000 feet of stream 
channel and placed in the open pit. Prior to performing the sediment removal, two earthen sediment-control dams were 
constructed to prevent sediment from eroding into the adjacent drainage. Each dam contained 10,000 cubic yard of 
embankment materials. 

Envirocon processed the clay, sand, and other borrow materials required for the project from public and private lands 
located near the site. As part ofthe project, Envirocon worked with several local and Federal agencies to secure use permits 
for the project. The permits included a community septic and drinking water system, borrow pit processing, and a road use 
permit with the Forest Service. Under our road use permit, Envirocon worked with the Forest Service to upgrade several 
road sections encompassing approximately I mile to enhance traffic safety and water shed quality. The roadwork included 
road widening, drill and shoot, retaining structures, and riprap placement in the adjacent creek. 
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Soutlt Plants Structures Demolition! 
Removal Project Phase 21 Balance of 
Areas Soil Remediation Project 
Rocky Mountain Arsenal, Colorado 

Project Description: 

Envirocon was awarded a contract for the demolition of 
48 structures and the excavation of 200,000 cubic yards 
of Human Health Exceedance (HHE) soils at the former 
South Plants Area at Rocky Mountain Arsenal near 

Denver, Colorado. The Rocky Mountain Arsenal (RMA) is World War II era nerve and chemical warfare agent production 
facility that was owned and operated by the United States Anny between in 1942 and 1946. 

In 1989, the U.S. Army and the sole remaining chemical company entered into a Federal Facility Agreement (FFA) with the 
U.S. Environmental Protection Agency, the U.S. Department of the Interior, U.S. Fish and Wildlife Service, and the Agency 
for Toxic Substance and Disease Registry. As a condition of the agreement, the parties have agreed to implement a 10-year 
remedial action plan that is CERCLA compliant The eventual goal of the remediation plan is to restore the entire RMA 
property into a national wildlife refuge. 

General 

An important aspect of this project involved the management of the ratio between soil and debris being shipped to the on-site 
ijazardous Waste Landfill (HWL). Envirocon was required to manage the soiVdebris ratio at between 2:1 and 3:1 to ensure 
adequate soils were available to cover the debris being generated. This aspect of the project was managed on a daily basis 
and the ratio was maintained successfully throughout the project. Additional tasks associated with this project included 
operation and maintenance of an equipment and vehicle decontamination facility, establishment and maintenance of haul 
roads to support truck traffic, Wlderground storage tank and piping removal, fencing removal, asbestos abatement, foundation 
removal, and support area maintenance. Envirocon has successfully and safely worked over 75,000 man-hours on this 
project without an OSHA recordable or lost time incident 

Demolition 

The scope. of work for this contract included the demolition, sizing, transportation, and disposal of 48 structures within the 
South Plants Area at RMA. The buildings included large multi-story brick and concrete structures, woodframe warehouses 
with transite or galbestos roofs and siding, an electrostatic precipitator and incinerator structure with attached 136-foot 
elevator tower, and a 200-foot high stack. This demolition package also included the demolition of five structures with 
chemical agent manufacturing history including a 200-foot high brick emissions stack. Twelve of the structures were 
declared structures under the Chemical Weapons Convention (CWC) treaty and required additional ''hold point" 
considerations prior to and during demolition activities. 

Envirocon's work tasks on this project included all aspects of demolition from initial h-tspection through final disposal. The 
process for each building began with a comprehensive inspection and hazardous materials survey. Each building was 
inspected for its structural integrity and surveyed for asbestos and other hazardous materials. This inspection was also used 
to identify potential workplace safety concerns and finalize appropriate demolition methodology in accordance with OSHA 
Subpart T. Subsequent to the inspection, an Engineering Survey Report was prepared which prescribes the actions necessary 
to prepare the building for demolition (removal of unsafe conditions, abatement of asbestos, removal of hazardous waste, 
capping or blinding of drains, utilities, etc.). Upon approval by the Program Management Contractor (PMC), abatement of 
all hazardous materials and elimination of all release points to the environment proceeded. A final inspection by the PMC 
contractor subsequent to the hazardous materials abatement occured before demolition could proceed. 
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Demolition of the structures was perfonned using hydraulic excavators equipped with shears, grapples, and concrete 
pulverizers as well as a crane with a steel wrecking ball depending upon their height and the configuration of structural 
members. The brick stack associated with one of the chemical agent history buildings was demolished by suspending a 
concrete pulverizer from a crane and methodically «munching" the stack down.. Envirocon used a variety of demolition 
techniques to safely demolish the 48 structures including five structures with components greater than 80' in height During 
the demolition work, dust abatement was perfonned using a water spray from water trucks and a water cannon. As needed, 
odor control chemicals, tarps, and tackifiers were employed to reduce the potential for fugitive emissions. Waste materials 
generated during the project were sized appropriately loaded onto trucks and shipped to an on-site landfill for disposal. 
Recyclable materials were cut to the appropriate size and shipped to an accepted off-site location. 

Soils Remediation 

The second aspect of this project involved the precise excavation and transportation of approximately 200,000 cubic yards of 
contaminated soils from 26 different designated areas (SAR Sites). Prior to the commencement of any excavation activity, 
storm water and erosion control measures were established, utilities were located and de-energized, monitoring wells and 
survey monuments were protected, and limits of excavation established. The depths of the excavations ranged from I foot to 
10 feet with areas ranging from 59 square yards to 25,000 square yards. Three of the areas were excavated in Level B PPE 
while conducting real-time monitoring for chemical warfare agents. The additional areas were excavated in Level C PPE 
upgrading to Level B as necessary based upon air monitoring results and historical data. The contract prescribed that during 
a discrete 6-week period Envirocon would be required to excavate and transport approximately 98,600 cubic yards of soil to 
be used as protective cover in on the newly installed synthetic liner in Hazardous Waste Landfill Cell 2. When this effort 
was actually undertaken, only about half the original projected volume was required. However, Envirocon excavated and 
hauled nearly 50,000 cubic yards in 3 weeks and achieved daily production rates approaching 500 loads per day. The 
remainder of the quantity was excavated and hauled to the HWL at production rates that attained contract milestone 
requirements while ensuring that mandatory daily soil-to-debris ratios were met. Excavations greater than 5 feet in depth 
were backfilled to within 5 feet of original grade with final slopes no steeper than 4: I (horizontal to vertical). 

Additional excavation activities included the removal of approximately 13;500 linear feet of chemical sewer and excavation 
of approximately 80,000 cubic yards of associated soils. These chemical sewer trenches were a minimum of 10 feet in depth 
and either 11.5 feet or 21 feet wide at the bottom per specifications. All chemical sewer activities were conducted in Level B 
PPE. Because of insufficient records kept during the time that RMA was operating, Envirocon was required to perform 
eXl'loratory excavations to locate the aligrunent and depth of chemical sewers. From this, it became possible to establish the 
excavation limits required for the removal of the sewer pipe and associated contaminated soils. After removal of the sewer 
pipe and contaminated soils, the trenches were back-filled to 5 feet below original grade with sidewalls sloped to a 4: I grade. 

Excavation of SAR Sites was conducted utilizing a combination of excavators, rubber-tired loaders, and dozers, while 
chemical sewers were excavated entirely by excavator. After initial staking by the client, grade and alignment control of each 
excavation was accomplished by a grade checker utilizing a rotating laser level transmitter and target. In many instances, a 
target was mounted directly on the excavating equipment to assist the equipment operator to control grade. This was 
particularly beneficial during excavation of chemical sewers, during which no personnel were pennitted to enter the 
excavation. All survey control of chemical sewers was accomplished in Level B PPE using a telescoping boom manlift with 
the basket suspended over the excavation. One excavator was equipped with a Bucket Pro® graphical grade-display system 
that enabled the operator to know the position of the bucket's teeth relative to finished grade in real time. This is the first 
such system purchased and utilized in Colorado, and is a particularly valuable tool in precision excavating and work that does 
not penn it clear vision of the bucket by the operator (i.e., under water.) 

Decontamination of haul vehicles was accomplished in two operations. Any loose material that might have spilled during 
loading operations onto the side rails or other parts of the haul truck was removed by dry decon methods prior to the truck 
leaving the loading area. Each haul vehicle then passed through the decontamination facility, at which point the truck was 
washed by decon personnel utilizing pressure washers and fire hoses to remove any remaining material from the vehicle and 
tires which might fall onto the haul road during the trip to the HWL. 
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Picture not available. 

Closure of BOP Landfill Disposal Area 
Gary, Indiana 

Project Description: 

Envirocon constructed a landfill cover system for a steel mill 
disposal area. The landfill cover materials, other than the 
geosynthetic components, consisted of slag obtained and 
processed at the mill. These materials required mechanical 
screening prior to placement in order to meet the specified grain 
size distribution. 

The 55 acre landfill cap included 3 112 feet of cover materials, more than 2 million square feet of 40 mil PVC liner, and 
725,000 square feet of geocomposite drainage material. More than 300,000 cubic yards of granular slag sand was transported 
from 5 miles away within the steel plant and placed. for liner sub-base and protective cover. The cover also included 
installation of a gas vent and underdrain (8,900 linear feet) system, storm water control channels, and a 260,000 square foot 
armor cover system consisting of a polyethylene geocell material. In the primary drainage channel from the top of the 
landfill, a gabion mattress system was installed, wired, and filled with rock for a distance of 800 feet. The 4-inch deep 
geocell was placed on the steeper slopes (approaching 1:1) for stability and erosion control. The geoceU was anchored to the 
slopes and infilled with slag. Envirocon was then required to spread compost, fertilize and seed over the entire slag cover, 
using an innovative soil amendment mix to enhance growth in this difficult soil matrix. 

Several alternative suggestions offered by Envirocon on the original cover system design were accepted by the client and 
resulted in significant cost savings to the project. The project was also completed more than three weeks ahead of schedule. 

-'.-
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'f Residential Areas Site, Removal 
Action 
West Chicago, Illinois 

Project Description: 

During its operation from 1932 to 1973, the Rare 
Earth Facility (REF) was reportedly the largest 
producer of rare earth and thorium compounds in the 
world. The REF was operated to extract thorium and 
other rare earth elements from raw ore. The facility 
began operation in 1932, when the Lindsay Light and 
Chemical Company began producing thorium and 

other rare earth materials. In 1958, the Lindsay Light and Chemical Company merged in the American Potash & Chemical 
Company, and in 1967, as part ofa corporate merger, Envirocon's client acquired the facility. 

Production of thorium, a radioactive material, yielded radioactive tailings containing thorium and residual levels of radium 
and uranium. Tailings were stockpiled at the REF, and during the early years of operation of the REF (1930's into the 
1950's and possibly later) were available for use as fill material at residential and other properties throughout the area. 
During transportation to these sites, some tailings may have spilled along the haul routes. In addition, the tailings 
stockpiled at the REF may have been subject to wind dispersal. As a result, soils at numerous properties throughout the 
West Chicago area became contaminated with thorium. 

Before work can begin on a property, the U.S. EPA must release the pro~erty for design and cleanup. Envirocon assists in 
soil sampling and characterization activities. The known extent of contamination and location of property improvements 
are mapped by Envirocon in detail and incorporated into a remedial design. Envirocon conducts meetings with each 
property owner to finalize the design and define the scope of work required for remediation and restoration. The result of 
Envirocon's design work is a clear, detailed, and property specific work order signed by the property owner and the client. 

Remediation work includes removal of the contaminated soils as well as trees, shrubs, concrete, asphalt, swimming pools, 
decks, buildings and other improvements affected by the work. After the EPA verifies all contaminated soils have been 
removed; backfill, landscaping and other restoration activities proceed. Envirocon self performs approximately 84% of all 
design, remediation and restoration work. To date, remediation and restoration work has been completed at more than 600 
properties. 
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operations were discontinued in 1973. 

Reed Keppler Park Remediation 
West Chicago, Illinois 

Project Description: 

From 1932 to 1967 the previous owners of the Rare 
Earth Facility (REF) in West Chicago, Illinois 
processed monazite are to extract thorium and rare 
earth compounds. Thorium process wastes (mill 
tailings) were a byproduct of the production of 
thorium, a radioactive material. Envirocon's client 
acquired the REF as part of a corporate merger in 
1967. Thorium and rare earth compound extraction 

Reed Keppler Park in West Chicago, Illinois, encompasses approximately 100 acres and includes the site ofa former gravel 
quarry. The gravel quarry operated until 1939 and provided railroad ballast for the construction of railroad bed in the local 
area. Ten acres ofthe gravel quarry were used as a municipal landfill between 1939 and 1967. From the 1930's to the early 
1950's, radioactive thorium mill tailings were disposed of at the landfill site. Remediation of the site to remove thorium 
process wastes is being conducted under a Unilateral Administrative Order issued by U.S. EPA Region Von September 25, 
1996. Reed Keppler Park is a heavily used public park with numerous ball fields, family aquatic center, Boy Scout center, 
tennis courts, and other recreational facilities. 

Envirocon provided remedial design and construction services for the Reed Keppler Park Site. Envirocon's scope of work 
included assisting in soil sampling and site characterization, topographic survey, design and development of excavation and 
restoration plans including the final landfill cover, assisting in community relations, site clearing and grubbing, storm water 
control structures, sanitary sewer, excavation of 113,600 cubic yards of material, transporting 7,559 truck loads of 
contaminated materials, backfill, installation of final cover, concrete work, asphalt work and landscaping. En virocon sel f 
performed approximately 86% of the work with its own personnel and equipment. 

Site preparation activities including the construction of public roads, storm sewer, storm water detention basins, site 
perimeter fencing, public parking lots and staging area where completed in preparation for excavation activities. 

Shipping and disposal costs associated with transporting excavated contaminated soils to a licensed disposal facility were a 
major cost to our client. In order to reduce these costs, Envirocon developed and implemented a unique method for 
excavating, sorting, and sampling suspect soils to verify whether they were contaminated. Execution ofthis "overburden" 
excavation method resulted in a 45,300 cubic yard reduction in the amount of material shipped to an off-site disposal 
facility. This reduction in material shipped off site resulted in a substantial cost savings to our client. The 45,300 cubic 
yards of material was used to backfill excavated areas, reducing costs associated with purchasing backfill material. 

Site restoration of 14.7 acres of the park was completed in July 2000. The Reed Keppler Park Site has been reopened for 
pubic use. 
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PROJECT SUMMARIES - 2000 

Project Name: Fell Avenue Site Remediatioll 

Project Value: 
Date Completed: 
Owner: 
Owner Rep: 
Consultant: 
HAZCO Project Manager: 
HAZCD Superintendent: 

$4.0 million 
In process 
Confidential 
Confidential 
Jerry Naus, O'Connor Associates 
Scott Young 
Cannen Rymut 

Project Description: As part of an overall soil remediation program, Hazco completed multiple stages of 
excavation, transportation and disposal of hydrocarbon impacted soils totaling approximately 100,000 
tonnes. Completion of the project works required extensive excavation dewatering and water treatment. 
The project also involved the design and installation of approximately 1 km of bentonite cut-off wall. 
HAZCO is currently operating and maintaining the water treatment system for the site. Drawing from on 
site wells, the water is treated through two separate treatment trains, which use a combination of organic 
clays and granular activated carbon. HAZCO is now responsible for the ongoing maintenance of the system 
including emergency call outs. 

Project Name: EXCllI'atioll, Trucking and Barging a/Contaminated Soils, Victoria, BC 

Project value: 
Date Completed: 
Owner: 
Owner Rep.: 
Hazco Project Manager: 
Hazco Superintendent: 

$1.0 million 
Spring 2000 
Major Oil Company 
Morrow Environmental 
Scott Young 

Ron Bobke 

-, 

Demolition of large service station, convenience store and canopy. Excavation of 10,000 tonnes of 
contaminated soils that were shipped by truck and barge to Hazco's bioremediation facilities for treatment. 
Site was backfilled to geo-technical specifications required for the construction of new service station and 
carwash. 

Project Name: ExcaI'atioll acl"OSS Provillcial Highway, Roystoll, BC 

Project value: 
Date Completed: 
Owner: 
Owner Rep.: 
Hazco Project Manager: 
Hazco Superintendent: 

$850,000 
Fall 2000 
Major Oil Companies 
Morrow Environmental 
Scott Young 
Ron Bosel 

Petroleum hydrocarbon contamination from two former bulk plants had spread under a provincial Highway 
in an environmentally sensitive part of rural British Columbia. Hazco's initial contract to remove the 
contaminated soil from one of the service stations was expanded to include the both the soils under the road 
as well as the soils at the second service station. Performance of this work and the associated removal and 
replacement of water services required detailed planning in conjunction with the Ministry of Highways and 
local water supply district, and rapid execution to minimize disruptions to services. Hazco excavated 
18,000 tonnes of soil and replaced the utilities and Highway within 4 weeks. The contaminated soils from 
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one site were transported to Hazco's bioremediation facility near Courtney for treatment, while soils from 
the second site are being treated within an existing onsite bio-cell. 

Project Name: Excavation across Island Highway and Water Treatmellt, Campbell River, BC 

Project value: 
Date Completed: 
Owner: 
Consultant: 
Hazco Project Manager: 
Hazco Superintendent: 

$1.1 million 
Fall 2000 
Major Oil Company 
Morrow Environmental 
Scott Young 
Ron Bobke 

On and offsite excavation of 13,000 tonnes of impacted soils in an area with a high water table required 
working "in the wet" and treatment of 500 GPM of water. Hazco worked with Morrow during pilot testing 
and development of a treatment system that could handle this flow rate and still meet site specific MOE 
discharge criteria to allow discharge to the Campbell River. Excavation across the entire width ofIsland 
Highway required a staged approach to ensure that two-way traffic could be maintained throughout. 
Removal and restoration of mUltiple sewer and water lines and restoration of streets, sidewalks and the 
Island Highway required co-ordination with MOE, MOTH and the District of Campbell River. Hazco was 
responsible for development of project work plan, traffic management and restoration plans. 

Project name: Excavation, 1Vater Treatmellt, Rail Spllr Removal ami Replacement, Ke!owlw, BC 

Project value:. $350,000 to December 2000 
Date Completed: Estimated summer, 2001 
Owner: Major Oil Company '. 
Owner Rep.: Mr. Eric Nickel, Morrow Environmental 
Hazco Project Manager: Gord Allan 
Hazco Superintendent: Gord Allan 

A spill of diesel fuel had migrated up to the foundations of an adjacent building and off-site under the street 
and railroad tracks. In order to remove the contaminated soil, Hazco used an excavator with a "twist wrist" 
bucket to excavate up to the building foundation, and then placed controlled density fill at the foundation. 
Excavation under the street and the railroad tracks presented geotechnical issues due to a high flow of 
groundwater, requiring the removal and treatment of 600-litresl minute of contaminated water. The rail 
spur was removed, 2700 tonnes of soil excavated and the rail line replaced within 48 hours. In total, Hazco 
removed 4500 tonnes of soil, which was shipped to Hazco's Interior Bioremediation Facility at the 
Westside Landfill for bioremediation. Additional work is planned for the summer of2001. 

Project Name: Slipply and Installation of Vapour Ex/ractioll amI Treatment System, Delta, Be 

Project value: $600,000 
Date Completed: Fall 2000 
Owner:Lantic: Real Properties 
Consultant: Morrow Environmental Services 
Hazco Project Manager: Scott Young 
Hazco Superintendent: Maurizio LeDonne 

The operation of a former chemical plant resulted in high concentrations of toluene and xylene in the sand 
fill and groundwater. Previous remediation by Hazco had contained the plume to prevent migration to 
wetlands and to an environmentally sensitive area of the Fraser River. Final remediation required the 
installation of a complex extraction system consisting of 84 vapour extraction wells, 94 groundwater 
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Project Name: R\:cal'atioll and Disposal of Hydrocarbon COlltamillated Soil, Hazletoll, BC 

Project value: 
Date Completed: 
Owner: 
Owner's Representative: 
Consultant: 
Hazco Project Manager: 
Hazco Superintendent: 

$250,000 
Sununer, 2000 
BCHydro 
Doug Grimes 
Gerry O'Hara, Golder Associates, 298-6623 
Paul Halliday 
Ron Bosel 

Remediation of contaminated soils under a former diesel generating station on the lands of the Ksan First 
Nation was planned based on the excavation of a limited volume of soils and on site bioremediation. 
Hazco's detailed assessment of costs at the proposal stage included the evaluation of hauling the soils to a 
nearby landfill, and resulted in Hazco being awarded the contract for this more cost-effective approach. 
During implementation of the contract, the Owner decided to excavate to greater depths than originally 
planned - up to eight metres deep. Hazco's ability to transport the soils off site was instrumental in the 
implementation, as the available space on site would not have been sufficient for the additional soils. This 
is one example of Hazco's ability to look beyond the proposed scope of work and develop alternatives that 
are cost-effective for the Owner. 

rroject Name: Excal1ation, Trallsport alll/ Biorenzediatioll of Hydrocarboll COlltamillated 
Soils, Vallcouver 

Project value: 
Date Completed: 
Owner: 
Owner Rep: 
Hazco Project Manager: 
Hazco Superintendent: 

$500,000 
Sununer, 2000 
CNRail 
Pierre Harnois, Golder Associates Innovative Applications Inc. 
Paul Halliday 
Ron Bobke 

Excavation and stockpiling of 28,000 tonnes of soils in an active railway yard required close coordination 
among the Owner, the Consultant and Hazco. The contaminated soils were transported by truck to 
HAZCO's bioremediation facility in Richmond, BC. Soil excavation and transportation was completed in 
the summer of2000. Bioremediation is in progress. 

Project Name: Removal ofVOC by High Vacuum Extractioll, BUrtlaby, BC 

Project Value: 
Date Completed 
Owner 
Owner Rep. 
Hazco Project Manager 
Hazco Superintendent 

$600,000 
fall,2000 
Confidential 
Golder Associates 
Scott Young 
Ron BobkelFrank Keller 

Hazco provided the Owner with a comprehensive service package including supply of two high vacuum 
extraction systems and modification of an existing water treatment plant. In addition, Hazco supplied 
positive air displacement pumps, installed extraction wells and the piping systems from the wells to the 
vacuum extraction plant. Hazco provided both professional and technical staff during the commissioning 
phase, and continues to be responsible for maintenance. The project is an example ofHazco's ability to 
provide detailed design, construction, procurement and commissioning services on a complex project site. 
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PCP REMEDIATION 
PROJECT SUMMARIES 

Project Name: Removal alld Treatment of Soils Contailling Pentachlorophellol, West L'ile Site 
Victoria, BC 

Project value: 
Date Completed: 
Owner: 
Consultant: 
Hazco Project Manager: 
Hazco Superintendent: 

$2.3 million 
1994 
Department ofIndian Affairs and Environment Canada 
Jim McCrea, Golder Associates 
Gregory Campbell 
Keith Hoffman 

The operation ofa sawmill and wood preserving facility resulted in spills of wood preserving compounds 
containing chlorophenols into the soil and eventual migration to the foreshore of Plumper Bay, a marine 
environment. Hazco demolished the building foundations and installed a subsurface water collection 
system to prevent the further migration of contaminants into Plumper Bay. All water was treated in a GAC 
unit that was designed and supplied by Hazco. Hazco then selectively excavated 25,000 tonnes of soil, 
placing the silt and sand layers in separate stockpiles for classification by the Consultant. An excavator 
with a "twist wrist" bucket was instrumental in minimizing the volume excavated and in segregating the 
contaminated soils. Only 8,000 tonnes were classified as C+ material requiring transportation and off-site 
treatment. Hazco transported the soil to a facility in Alberta and successfully reduced the chlorophenol 
content within eight months. The bioremediation was confirmed by independent sampling of the treated 
soils. Critical factors in the award of the work to Hazco included the planned excavation and stockpiling 
procedures and a bioremediation method that Hazco had developed to treat chlorophenols. 

Project Name: Treatment of Soils Contailling Petrolelml Hydrocarbolls ami Pentachlorophellol, 
Vallcoul'er, BC 

Project value: 
Date Completed: 
Owner: 
Consultant: 
Hazco Project Manager: 
Hazco Superintendent: 

$700,000 
1999 
Canfor 
Pottinger, Gaherty Environmental Consultants Ltd. 
Paul Halliday 
Keith Hoffman 

Excavation of 28,000 tonnes of soils from a site with a high water table and adjacent to the Fraser River 
required "working in the wet". Hazco's detailed planning was instrumental in completing the excavation 
and backfill activities without impacting the adjoining properties or the marine environment. Selective 
excavation using a "twist-wrist" bucket enabled close control of the excavation and resulted in only 1,000 
tonnes of soils being shipped to Hazco's Richmond Bioremediation Facility for treatment. The remaining 
27,000 tonnes was sent to a landfill without treatment. The soils were transported to Hazco's Richmond 
Bioremediation Facility for treatment. Successful treatment required a staged approach to de-grade the 
petroleum fractions prior to bioremediation of the chlorophenols. 
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Project Name: SheIlL'J' Sawmill Decommissioning, Prince George, B. C. 

Project Value: 
Date Completed: 
Owner: 
Owner Rep: 

$1.1 million 
May 1995 
Northwood Pulp & Timber 
Ernie Redford (604) 962 - 9611 

Project Description: Removal and disposal of approximately 9000 tonnes of pentachlorophenol 
contaminated soils from the vicinity of a former dip tank. Work included installation of a sheetpile cell 
area to enable excavation of contaminated soils from below the surrounding water table .. Contaminated 
soils were landfarmed to reduce PCP levels then landfilled. HAZCO was selected as the successful bidder 
because of our experience at the West Isle site. Northwood representatives visited the West Isle site during 
the remediation phase. 

Project Name: Barging and Bioi-emediation of Penillcl,[oroplzeno[s, Nanaimo, Be 

Project Value: 
Date Completed: 
Owner: 
Owner Rep: 
Hazco Project Manager: 
Hazco Superintendent: 

$106,000 
October, 2000 
CIPA Lumber 
Axis Projects Inc. 
Cameron McLean 
Cameron McLean 

Project Description: Hazco was retained to load 1,350 tonnes of contaminated soil containing Special 
Waste concentrations of penta chi oro phenols, transport the soil to Richmond, and treat it in the Richmond 
Bioremediation Facility. Although treatment started in the early winter, initial testing has shown that 
degradation is in progress. Bioremediation is continuing. 
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PRELIMINARY WORK PLAN 

The scope of work for the remediation of the Time Oil Site in Portland, Oregon includes the 

excavation of approximately 2,100 cubic yards of pentachlorophenol-contaminated soils and, the 

loading of these soils and an additional 4,000 tons of stockpiled soils into railcars for transport 

and disposal to a treatment and disposal facility in Richmond, British Columbia, Canada. The 
work also includes the potential demolition of a 5,000-foot building, possible dewatering of 

excavations, and backfilling completed excavations. Mobilization will occur in mid August 

2001 and the project is scheduled to be completed by the end of September 2001. On-site 

operations will be conducted 10 hours per day and 5 days per week. 

1.0 SUBMIITALS AND PERMITTING 

Upon receiving approval to proceed from Time Oil and Beazer, Envirocon will work with Hazco 

to obtain the appropriate approvals to export the hazardous waste soils from the United States to 

Canada. It will be necessary to submit a Notification of Intent to Export to The United States 

Environmental Protection Agency (EPA) and an ImportlExport Notice to Environment Canada. 

Environment Canada should issue an approval of the notice within 30 to 60 days. The EPA will 

then issue an Acknowledge of Consent Based on Envirocon's conversations with Hazco. It is 

anticipated that approximately 6 weeks may be required t~'obtain the required approvals to ship 

the contaminated soil. Envirocon is not anticipating obtaining any additional permits other than 

a simple excavation and grading permit from the City of Portland, if required. All permits will 
be in place prior to Envirocon's mobilization to the site. 

2.0 MOBILIZATION 

Site mobilization shall commence in mid August 2001. Envirocon anticipates a 1 or 2 day 

mobilization period, including placement of temporary facilities, and the setup of control zones 

and decontamination stations. 

2.1 Temporary Facilities 

Temporary facilities will be mobilized to the site the first day onsite. A portable toilet with a 

wash sink will be positioned inside the site support zone away from anticipated trailer and 

vehicle traffic areas and routes. An equipment storage trailer will be mobilized to the site and 

contain PPE, potable drinking water, and miscellaneous tools and equipment. Envirocon's 

Portland Office is located next door to the Time Oil site and will serve as the project office 

1 
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2.2 Equipment Mobilization 

Envirocon will mobilize a 55,OOO-pound excavator, one backhoe with a concrete breaker, one 5 
cubic yard front-end loader with bucket scales, a 35,OOO-pound bulldozer, one 12 cubic yard 

dump truck, one 2000-gallon water truck and, a vibratory compactor, to the project site the first 2 

weeks on site. 

2.3 Personnel Decontamination 

Envirocon will install one mobile personnel decontamination station. The mobile station shall 

consist of a three-bucket boot wash system, eyewash, and a used Tyvek and glove receptacle. 
The station shall be situated at the border of the exclusion zone and the contaminant reduction 
zone adjacent to truck exit/entry points but situated so that they will not be in the path of heavy 

equipment traffic. Boot covers shall be utilized in areas where a dry decontamination is 
preferable. A PPE trailer shall be set up in the support zone for employee change out and PPE 

supply storage. 

2.4 Equipment Decontamination 

Equipment shall be decontaminated through utilization of a combination of a dry 
decontamination procedure and a mobile decontamination pad designed by Envirocon. A design 

Envirocon has utilized at several Superfund sites is a prefabricated metal grate and tray. The 
station will be constructed to IJave a total liquid containment capacity of 500 gallons. The station 
draws fresh water from connection to the hydrant system. A pressure washer or water truck and 
fire hose are utilized as the washing mechanism. A sump pump transfers spent decontamination 

wastewater from the station to the wastewater holding tanks. Wastewater will be recycled 
whenever possible to be used for excavation and stockpile dust control. 

2.5 Health and Safety 

The Envirocon site health and safety plan specifically address issues and hazards, which could be 
encountered during the project. These include such items as the operation of heavy equipment, 
heat andlor cold stress, and contact with pentachlorophenol-contaminated soils. All Envirocon 
employees are 40 hour OSHA trained and shall have read the site safety plan prior to 

mobilization on site. An orientation meeting shall be held at the site the first day of 
mobilization. The meeting shall be conducted with client representatives present to review any 

safety concerns at the site. Morning tailgate safety meetings shall be conducted daily thereafter 

(_ and documented on Envirocon's daily construction logs. 
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3.0 REMOVAL OF SOn. STOCKPn.E 

After the completion of mobilization activities Envirocon will begin loading contaminated soils 
from the existing 4,000-ton stockpile into rail cars. Rail cars shall be gondolas with 90- to 95-
ton capacity. Soils shall be loaded into the rail cars utilizing a 5 cubic yard front-end loader 
'equipped with bucket scales. Loading of the 4,000 tons will take approximately 3 weeks, 
including a 7-day lag for transit for cars to and from Canada. 

4.0 BUILDING DEMOLmON 

During the second or third week on site, Envirocon will demolish a 5,000 square foot structure 
underlain by hot spots of pentachlorophenol-contaminated soils. The building is a wood frame 
warehouse with tin sheeting for the walls and roof and a concrete slab floor. According to the 
information provided by Time Oil, no asbestos, lead, or PCB ballast are present within the 
structure. Envirocon will demolish the structure in 2 to 3 days utilizing an excavator and a 
backhoe with a concrete breaker. Envirocon will send the building components to local 
recycling facilities, wherever feasible. Non-recyclable components shall be disposed of in a 
permitted landfill. 

5.0 EXCAVATION OF IN-PLACE CONTAMINATED SOILS 

Excavation activities shall begin the third week on site after the completion of demolition 
activities and continue for approximately 1 112 weeks. A 55,000-pound excavator will perform 
excavation of approximately 2,100 cubic yards of contaminated soils. The excavator will direct 
load soils into 12 cubic yard dump trucks for transport to the stockpile staging area. Any 
overburden soils will be stockpiled immediately adjacent to the excavations. Excavation is 
expected to last 6 days. All excavation shall be performed to predetermined depths by 

equipment operators experienced in removing soil in 6-inch to I-foot lifts. Depths shall be 
checked periodically to avoid over excavation. Dust control for excavation activities will be 
provided by a fire hose connected to a hydrant or a water truck. Envirocon will attempt to 
preserve and utilize the existing stockpile cover whenever possible to cover soils not being 
worked. 

5.1 Excavation Dewatering 

Excavation of soils beneath the water table may require that limited dewatering be conducted. 
Envirocon will mobilize two 21,000-gallon holding tanks to contain water. The water shall be 
transferred from the tanks into Time Oil's water treatment system. 
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( 6.0 OFF-SITE DISPOSAL OF EXCA VA TED AND STOCKPILED SOILS 

All contaminated soils shall be loaded into lined, wrapped, placarded, and manifested rail 
gondolas for transport and to Hazco's treatment and disposal facility in Richmond, Canada. Rail 
loading and off site disposal are anticipated to take place over the course of 4 to 6 weeks. Upon 
arrival of soils in the BNSF yard in Canada, Hazco shall unload the rail cars and transfer the 
material to trucks. The contaminated soils will then be transported to Hazco's Richmond 
Bioremediation Facility. This facility includes a double synthetic liner and a leachate collection 
system. There, soils shall be treated in a segregated designated cell by bioremediation until 
pentachlorophenol concentrations are less than or equal to 5.0 mglkg. After successful 

biotreatment, the soils shall be relocated on the site to Hazco's industrial landfill for permanent 
disposal. 

7.0 BACKFILL 

Envirocon will commence backfill activities on site after confirmation sampling by Time Oil 
has indicated that cleanup levels have been met. Backfill material shall come from an on-site 

source pile and will be completed in approximately 4 days. Envirocon will utilize a 55,000-
pound excavator, a 35,000-pound bulldozer, a vibratory compactor and a 12 cubic yard dump 
truck to perform fill activities. Soils shall be placed in 12-inch lifts and compacted. 

8.0 DEMOBILIZA nON 

Envirocon will demobilize from the site in late September or early October 2001, upon the 
completion of rail load out activities. All equipment shall be thoroughly decontaminated prior 

to mobilization and miscellaneous materials, supplies, and trash removed to restore the site to 
original conditions. 
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WASTE DISPOSAL AGREEMENT FOR 
THE EXPORT OR IMPORT OF HAZARDOUS WASTE 

BETWEEN: 
(The "Importer") 

AND: 
(The "Exporter") 

This Agreement for the export or import of hazardous waste between the Exporter and 
the Importer is intended to comply strictly with the Export and Import of Hazardous 
Waste Regulations of the Canadian Environmental Protection Act. 

The Agreement between the parties is as follows: 

1. Notification by the Importer 

1.1 The Importer agrees to dispose of waste by disposal method 
_, as described in Schedule 1, Part 1, Column" of the Export 
and Import of Hazardous Waste Regulations. 

1.2 The Importer shall within three (3) days of acceptance of delivery 
of the hazardous waste send a completed and signed copy of the 

hazardous waste manifest accompanying the shipment to: 

The Chief, HazardQus Waste Division 
Office of Waste Management 
Department of the Environment 
Place Vincent Massay, 12th Floor 
351 St. Joseph Boulevard 
Hull, Quebec, CANADA K1 A OH3 

1.3 The Importer shall within thirty (30) days after the hazardous 
waste is disposed of in accordance with the Agreement, send 
written confirmation of the disposal to: 

The Chief, Hazardous Waste Division 
Office of Waste Management 
Department of the Environment 
Place Vincent Massay, 12th Floor 
351 St. Joseph Boulevard 
Hull, Quebec, CANADA K1 A OH3 
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2. Inability To Perform 

2.1 The Importer agrees that in the event that delivery of the 
hazardous waste has been accepted, but the hazardous waste 
cannot be disposed of in accordance with the terms of this 

Agreement, the Importer will take all practicable measures to help 
the Exporter fulfill the terms of the undertaking given in the Notice 
for Export and Import ("Notice"). The Exporter has attached to 
this Agreement a copy of the Notice. 

Importer Exporter 

By: ___________ _ By: __________ _ 

Title: ___________ _ Title: __________ _ 

Oate: ___________ _ Oate: __________ _ 
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Hazardous Waste Import/Export Procedure 

This procedure applies to the export of all hazardous wastes from Canada to the United States, 
as well as the import of hazardous waste from the United States to Canada. Waste that is non
hazardous in the United States, but hazardous in Canada must follow this procedure for import 
into Canada. The procedure must also be followed for export of hazardous waste from Canada 
into the United States. Waste that is hazardous in the United States and non-hazardous in 
Canada requires a United States notification. 

UNITED STATES CANADA NOTIFICATION REQUIRED 
Hazardous Waste Hazardous Waste Both US and Canadian 
Hazardous Waste Non-hazardous Waste US Notification 
Non-hazardous Waste Hazardous Waste Canadian Notification 
Non-hazardous Waste Non-hazardous Waste None 

CANADIAN PROCEDURE 

In Canada, the import and export of Hazardous wastes is regulated through the Canadian 
Environmental Protection Act (CEPA) Import and Export of Hazardous Waste Regulation. All 
imports / exports of federally regulated hazardous waste must have prior approval from 
Environment Canada prior to shipment. 
.,--------

The following steps must occur: 

1. Complete Canadian Import/Export Notice (Environment Canada Form #04-2621) that is 
used to notify regulatory authorities in Canada of the intent to export or import hazardous 
waste. The following information is''r~quired: 

• 

• 
• 
• 

• 
~ . 

Names and addresses of the Importer and Exporter, together with the ~ator / 
R~r numbers of each. 
Site addresses and contact numbers for the shipping and receiving facilities. 
Name, address and Carrier number for the transporter. 
Hazardous Waste Information in accordance with International Waste Identification 
Code (IWIC), TOG PIN, quantity, Packing Group and Packaging Type. 
Planned dates for shipment as well as points of entry/exit and custom offices 
Form is to be signed by the Importer and Exporter or their Agents. If signed by an 
Agent, a copy of the Power of Attorney needs to be attached. 

2. Prepare and sign Import/Export Disposal Agreement between the generator and the 
receiver (see attached Addendum). This does not serve as a contract to do business, but 
simply states that if a business contract is entered into, both parties will comply with the 
regulations. 

PC 3. Both importer and exporter must provide an insurance certificate addressed to Environment 
Canada showing that they have at least $ 5,000,000 in liability insurance. 

HAZCO ENVIRONMENTAL SERVICES LTD. 
200,5720 - 4TH STijEET SE, CALGARY, ALBERTA T2H 11<7 

TELEPHONE (403) 297-0444. FAX (403) 253-3188. WESTERN CANADA 1-800-667-0444 
www.hazcoenv.com 

BZT0104(e)013762 



HAZED 
4. Copies of the Import/Export Notice, Import/Export Disposal Agreement, and proof of 

/ insurance must be sent to Environment Canada in Hull, Quebec either by mail or facsimile. 

( 

5. Consent from Environment Canada must- be received by the exporter and importer prior to 
any shipment of waste. This takes 30 to 60 days to issue as the notification information is 
circulated to both provincial and state authorities. If those authorities have no objections to 
the import I export, Environment Canada issues a Written Confirmation'. This is valid for a 
time period of one year without renewal. 

6. Each shipment must be accompanied by hazardous waste transportation documentation for 
both Canada (Waste Manifest) and United States (Uniform Hazardous Waste Manifest), as 
well as the Written Confirmation and the Addendum I Agreement. 

7. Once the waste has been received and disposed, copies of completed manifests and 
disposal certificates must be distributed to both federal and provincial regulatory authorities 
in both Canada and the United States. 

AMERICAN PROCEDURES 

The American procedures are contained in 40 CFR, CHAPTER I - PART 262, 
particularly in 262.53 and 252.54. 

1. Exporter submits a letter to EPA-HQ providing the information required by section 
262.53 - notification of Intent to Export. The information is similar to that required 
by Environment Canada. 

2. EPA will provide a complete notification to the receiving country. 
3. EPA will issue an EPA Acknowledgment of Consent to the Exporter if the receiving 

country consents. 
4. The Acknowledgment of Consent must be attached to the waste manifests, and 

accompany the shipment. 

HAZCO ENVIRONMENTAL SERVICES LTD. 
200,5720 - 4TH STREET SE, CALGARY, ALBERTA T2H 1K7 

TELEPHONE (403) 297-0444. FAX'(403) 253-3188. WESTERN CANADA 1-800-667-0444 
www.hazcoenv.com 
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Date: 

United States Environmental Protection Agency 
Office of Enforcement and Compliance Assurance 
Office of Compliance, Enforcement Planning, Targeting and Data Division 
Mail Code 2222A 
Ariel Rios Federal Building - Room 6144 
12th & Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Attention: Mr. Robert Small, Environmental Protection Agency, Specialist 
Phone No.: (202) 564-5043 
Fax No.: (202) 564-0025 

Re: Notification of Intent to Export Hazardous Wastes Material to Canada 

Dear Mr. Small: 

__________ , respectfully submits this letter as notification of our intent to 
export hazardous waste material to Canada. This notification is intended to comply with the 
requirements included in the applicable Code of Federal R'egulations (CFR) Title 40 (Protection 
of Environment) Section 262.53. The following information is provided to comply with the 
notification requirements as stipulated in 40 CFR Section 262,53: 

Primary Exporter I Generater: 

Site Address: 

US EPA 10 No.: 

Material Description: 

Amount: 

EPA Hazardous Waste #: 

US DOT Shipping Name: 
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Hazardous Class: 

UN 10 Number: 

Transporter: 

Frequency of Shipments: 

United States Exit Point: 

Canada Entrance Point: 

Final Destination: 

Hazco Environmental Services Ltd. 
200,5720 - 4th Street S.E. 
Calgary, Alberta 
T2H 11<7 

In summary our intention is to transport up to tons of _______ _ 
________ under proper hazardous waste manifest documents from _____ _ 
_______ in the continental USA to Alberta, Ca[1ada. The material will be transported 
from to , Canada. We are currently waiting for the final 
approvals from the Canadian Government and to treat this material at 
their approved facility. 

If required, additiona1 t~chnical information may also be obtained from the following sources: 

Contractor of Record: 

I hope that the information contained in this letter is sufficient for EPA approval to transport the 
hazardous waste material as stated herein to Canada. Please do not hesitate to contact the 
undersigned directly with any questions and or comments regarding this notification at 

Sincerely, 

Company Name 

Contact Name 
i Title 
\ 
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DA YID JACOBS 

TITLE Project Director 

Mr. Jacobs has over 13 years of experience in performing environmental remediation, construction, consulting, and 
demolition projects for public and private sector clients throughout the western United States. His current 
responsibilities include oversight of projects; preparation and review of costing and technical proposals; supervision 
of project managers, technical staff, and field staff; report preparation; cost tracking; and regulatory and client 
interface. 

His selected project experience includes: 

• Project Manager for multi-year remediation project at the Union Pacific Yard Sacramento, CA. Work in 2000 
consisted of the excavation and segregation of 175,000 cubic yards of soil and debris into 500 cubic yard stock 
piles, onsite treatment of 30,000 tons of heavy metal impacted soils, loading of 140,000 tons of soils into rail 
cars for off site disposal and the placement of 75,000 cubic yards of imported fill. Complexities of this site 
involved maintaining excavation production rates at 3500 cubic yard/day while complying with rigid dust 
control requirements, extreme summer hot weather conditions, and segregating soils into five separate waste 
classifications. 

• Project Director for mine tailings consolidation and capping project for the Bureau of Land Management, 
Hunters, Washington. This project required the excavation, consolidation and capping of mine tailings 
containing elevated levels of lead, arsenic and other heavy metals. The project was performed in a remote area of 
Eastern Washington and took place over working seasons due to winter shutdown. The initial phase of the 
project required dewatering of the tailings. This work consisted of extensive clearing which included the harvest 
of 30,000 mbf of timber, the rerouting of one half mile of stream and the installation of 1700 lineal feet of 8" 
ground water collection pipe at depths of up to 25 feet. The seco~d phase of the work included the excavation, 
grading and capping of contaminated mine tailings in two separate repository areas. During the project over 
170,000 square feet of geotextiles were deployed, including prefabricated drainage composites and 8-ounce 
nonwoven fabrics. Extensive erosion control measures were installed including 11,000 square feet of cable 
concrete, 5,000 square feet of open cell confinement system and 40,000 square feet of erosion control matting. 

• Project' Director for Sacramento Army Depot Superfund Site in Sacramento, California. Multi-million dollar 
Environmental Construction project for Army Corps of Engineers. Site activities included remediation of 
80,000 yards of heavy metal contaminated soil from former Army Base Bum Pits and Settlement Lagoon Ponds. 
Onsite phases included, 1) Containment cell 35' deep for stabilized soil with specified clay cap, 2) 45,000 yard 
Excavation of Bum Pit soil and debris, 3) 35,000 yard Excavation and long haul with mUltiple decontamination 
of Lagoon soil, 4) Design and performance of screening, concrete crushing, pugmill mixing stabilization system 
for all 2" minus material, 5) Debris and metal washing and recycling, 6) Installation of double lined containment 
for the processing area, 7) Wetlands restoration and complete site grading to plan upon completion. This project 
also required treatment of soils and debris (Lead, Arsenic, Chromium, and Cadmium) to TCLP and California 
Regional Water Control Board DI-WET standards to enable onsite cell encapsulation of treated material. Project 
conducted with strict Army Corps of Engineers oversight that included Air and Radiation Monitoring. All 
equipment processing work was completed in level "c" conditions with a strong emphasis placed on daily 
production goals. 

• Project Director for a Superfund project in Hercules, California. Performed remediation of lead, arsenic, 
cadmium, chromium and TPH contaminated soil at a former explosives plant. Scope of work included 
excavation, and transportation of 60,000 tons of soil, screening and onsite stabilization of 20,000 tons of soil 
contaminated with heavy metals, backfill of site to specified grade. Soils were transported offsite by rail and 
truck. 
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DAVID JACOBS (Cont.) 

• Project Manager at the Spokane Juol-yard Superfund Site, Spokane, Washington. This project required the 
excavation of 14,800 tons of lead and PCB contaminated soils and 15,300 tons of overburden soils, onsite 
stabilization of 2,500 tons of lead contaminated soils, construction of 11,000 cubic yard containment cell, 
installation of a 53,300 square foot mUltiple layer geosynthetic cover system, construction of a six station air and 
weather monitoring system, and the installation of a 18,000 ton soil cap 

• Project Manager for Union Pacific, The Dalles, Oregon. Responsible for the construction and installation of 
groundwater extraction system at NPL site. This project included import and placement of 3,500 tons of fill 
material to bring the site to required grade, direct bury of one mile of HDPE pipeline, construction of six well 
houses and foundations, construction of a concrete decontamination pad, relocation of a building, installation of 
two aboveground storage tanks, installation of 1,500 feet aboveground piping with associated metal stands and 
concrete bases, c1eanout of oiVwater separator, installation of 12 pumps and associated system motors, 
controllers, flow meters, and turbidimeters. 

• Project Manager at the PP&L Superfund Site, Clackamas, Oregon. This project required the excavation, 
screening on-site stabilization, transportation and offsite disposal of 28,000 tons of lead and PCB contaminated 
soils. Soils were transported by both truck and rail. Heavy precipitation necessitated the de-watering and 
treatment of over 300,000 gallons of heavy metal and oil contaminated groundwater on-site. Approximately 500 
tons of metal debris were decontaminated on-site and sent for salvage. At the completion of excavation 
activities, geo-membrane liner was placed in the excavations and they were backfilled to a specified grade. 

• Project Manager overseeing the excavation, screening, and on-site stabilization of approximately 3,150 cubic 
yards of lead contaminated soils at an industrial site in Portland, Oregon. Soils contained approximately 35% 
debris by volume and required extensive screening prior to processing. Processed soils were transported to an 
off-site facility for disposal as non-RCRA hazardous waste. The site was then backfilled to a specified sub-
grade. '-" 

• Project Manager for a project at the Port of Vancouver, Vancouver, Washington. Performed the excavation and 
on-site vapor extraction of 18,000 cubic yards of TCE contaminated soils as a time-critical project for a road 
extension. Contaminants were contained within an area used for a road extension and had reached the 

. groundwater table. Time was of the essence in removing contaminated soils and backfilling the excavation to 
grade. 12,000 cubic yards of TCE contaminated soils and 6,000 cubic yards of clean overburden soils were 
removed and transported, asphalt and concrete building foundations were removed, on-site sizing of concrete 
and asphalt was performed, and the site was backfilled to DOT specifications. The stockpiled soils were placed 
in three adjacent treatment cells and the soils successfully treated onsite by ex-situ vapor extraction. Treated 
soils were later utilized as fill material. 

• Project Engineer for two state Superfund projects in Culver City, California. Performed remediation of 25,000 
tons of solvent and heavy metal contaminated soil at a former printed circuit board plant. Scope of work 
included excavation, and onsite ex-situ vapor extraction of 25,000 tons of voe contaminated soils, on site 
stabilization of 2500 tons of soil contaminated with heavy metals, backfill of site to specified grade. Soils were 
transported off site by rail and truck. 

• Project Manager at the Reynolds Metals Superfund site in Troutdale, Oregon. Responsible for the excavation, 
solidification, and off-site disposal of 12,000 net tons of cryolite, 10,000 tons of potliner and 2,000 tons of TPH 
impacted spoils. The conditions at the site required the solidification of 90% of the material before off-site 
shipment. Cryolite from a pond was excavated, mixed with a drying agent to prevent formation of free liquids, 
and loaded into trucks for transport to a solid waste landfill. In addition, a 1,000 foot road complete with turning 
loop, loading zone and truck scales was installed. Road installation minimized required truck decontamination 
and allowed the project to be successfully performed in a one-month period despite continuos rainfall. 
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• Project Manager for a project in White City, Oregon that required the excavation, screening, and off-site disposal 
of 17,000 tons of PCB and TPH contaminated soils. This project also required segregation of soil and debris 
into four separate hazard classes. Scope of work also included demolition of storage shed, excavation and 
restoration of sensitive wetlands, construction of four log check dams in ditch line on-site, backfill and 
instal1ation of a 54,000 square foot asphalt parking lot and cleaning of 12,000 square foot concrete floor to 
remove PCB contamination, 

• Project Manager at the Amalgamated Metals Site in Mill City, Oregon. The project included excavation, 
transportation and disposal of 10,500 tons of lead contaminated soils and debris from a U.S. Forest Service site. 
The site was situated in a remote wilderness area and required the protection of a adjacent waterway and the 
construction of a lined and bermed interim staging and stockpile area. Other activities performed at the site 
included: demolition and decontamination of metal and concrete structures, construction, grading, and 
maintenance of Forest Service haul roads, and manual cleaning of several thousand square feet of bedrock. 

EDUCATION 

M.S., Environmental & Occupation Health, California St. University, Northridge 
B.S., Chemistry, California State University, Northridge 

TRAINING! CERTIFICATIONS 

40-Hour Hazardous Waste Site Operations Training 
8-Hour Hazardous Waste Site Supervisor Training 
Competent Person Train~ng Excavation and Trenching, AGC 
CPR CertifiedlLevel B 
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JEFF JOHNSON 

TITLE Project Manager 

EXPERIENCE 

Mr. Johnson has over 20 years of experience in the environmental remediation and civil construction industries. 
His duties include estimating, project management, scheduling, client and regulatory interface, His background 
includes the following: Soil excavation and stabilization, utility installation, site grading, landfill cell construction, 
installation of landfill liner and cover systems, demolition, wetland rehabilitation, and road construction. Mr. 
Johnson also has extensive experience in underwater excavation and dredging. 

His selected project experience includes: 

• Construction Manager for Union Pacific, The Dalles, Oregon. Responsible for the construction and 
installation of groundwater extraction system at NPL site. This project included import and placement of 
3,500 tons of fill material to bring the site to required grade, direct bury of one mile of HOPE pipeline, 
construction of six well houses and foundations, construction of a concrete decontamination pad, relocation of 
a building, installation of two aboveground storage tanks, installation of 1,500 feet aboveground piping with 
associated metal stands and concrete bases, c1eanout of oil/water separator, installation of 12 pumps and 
associated system motors, controllers, flow meters, and turbidimeters. 

• Construction Manager at the Sacramento Army Depot, Sacramento, California. Multi-million dollar 
environmental construction project for Army Corps of Engineers. Site activities included remediation of 
80,000 yards of heavy metal contaminated soil from former Army Base Bum Pits and Settlement Lagoon 
Ponds. On site phases included, 1) Containment cell 35' deep for stabilized soil with specified clay cap, 2) 
45,000 yard Excavation of Burn Pit soil and debris, 3) 35,000 yard Excavation and long haul with multiple 
decontamination of Lagoon soil, 4) Design and performance of screening, concrete crushing, pugmill mixing 
stabilization system for all 2" minus material, 5) Debris and metal washing and recycling, 6) Installation of 
double lined containment for the processing area, 7) Wetlands restoration and complete site grading to plan 
upon completion. This project also required treatment of soils and debris (Lead, Arsenic, Chromium, and 
Cadmium) to TCLP and California Regional Water Control Board DJ-WET standards to enable onsite cell 
encapsulation of treated material. Mr. Johnson coordinated work with strict Army Corps of Engineers 
oversight that included Air and Radiation Monitoring. All equipment processing work was completed in level 
"c" conditions with a strong emphasis placed on daily production goals. 

• Project Manager for mine tailings consolidation and capping project for the Bureau of Land Management, 
Hunters, Washington. This project required the excavation, consolidation and capping of mine tailings 
containing elevated levels of lead, arsenic and other heavy metals. The project was performed in a remote 
area of Eastern Washington and took place over working seasons due to winter shutdown. The initial phase of 
the project required dewatering of the tailings. This work consisted of extensive clearing which included the 
harvest of 30,000 mbf of timber, the rerouting of one half mile of stream and the installation of 1700 lineal 
feet of 8" ground water collection pipe at depths of up to 25 feet. The second phase of the work included the 
excavation, grading and capping of contaminated mine tailings in two separate repository areas. During the 
project over 170,000 square feet of geotextiles were deployed, including prefabricated drainage composites 
and 8-ounce nonwovwen fabrics. Extensive erosion control measures were installed including 11,000 square 
feet of cable concrete, 5,000 square feet of open cell confinement system and 40,000 square feet of erosion 
control matting. 

• Construction Manager for multi-year remediation project at the Union Pacific Yard Sacramento, CA. This 
year's work consists of the excavation and segregation of 165,000 cubic yards of soil and debris into 500 
cubic yard stock piles, on site treatment of 30,000 tons of heavy metal impacted soils, loading of 140,000 tons 

t, of soils into rail cars for offsite disposal and the placement of 75,000 cubic yards of imported fill. 
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JEFF JOHNSON (Cont.) 

Complexities of this site involved maintaining excavation production rates at 3500 cubic yard/day while 
complying with. rigid dust control requirements, extreme summer hot weather conditions, and segregating 
soils into five separate waste classifications. 

• Site Supervisor for five years at an active 240-acre solid waste municipal landfill in Portland, Oregon. 
Responsible for all field operations including landfill cell construction, leachate collection systems, capping 
and proper burial of up to 4,000 tons per day of solid waste. Supervised hourly employees including 
equipment operators, laborers, mechanics and special waste handlers. 

• Construction Manager for a Superfund project in Hercules, California. Perfonned remediation of lead, 
arsenic, cadmium, chromium and TPH contaminated soil at a former explosives plant. Scope of work 
included excavation, and transportation of 60,000 tons of soil, screening and onsite stabilization of 20,000 
tons of soil contaminated with heavy metals, backfill of site to specified grade. Soils were transported offsite 
by rail and truck. 

• Construction Manager at the Spokane lunkyard Superfund Site, Spokane, Washington. This project required 
the excavation of 14,800 tons of lead and PCB contaminated soils and 15,300 tons of overburden soils, onsite 
stabilization of 2,500 tons of lead contaminated soils, construction of I 1,000 cubic yard containment cell, 
installation of a 53,300 square foot multiple layer geosynthetic cover system, construction of a six station air 
and weather monitoring system, and the installation of a 18,000 ton soil cap 

• Construction Manager for a project at the Port of Vancouver, Vancouver, Washington. Performed the 
excavation and on-site vapor extraction of 18,000 cubic yards of TCE contaminated soils as a time-critical 
project for a road extension. Contaminants were contained within an area used for a road extension and had 
reached the groundwater table. Time was of the essence in removing contaminated soils and backfilling the 
excavation to grade. 12,000 cubic yards of TCE contaminated soils and 6,000 cubic yards of clean 
overburden soils were removed and transported, asphalt and concrete building foundations were removed, on
site sizing of concrete and asphalt was performed, and the site was backfilled to DOT specifications. The 
stockpiled soils were placed in three adjacent treatment cells and the soils successfully treated onsite by ex
situ vapor extraction. Treated soils were later utilized as fill material. 

• Project Superintendent at the Reynolds Metals Superfund site in Troutdale, Oregon. Responsible for the 
excavation, solidification, and off-site disposal of 12,000 net tons of cryolite, 10,000 tons of potliner and 
2,000 tons of TPH impacted spoils. The conditions at the site required the solidification of 90% of the 
material before off-site shipment. Cryolite from a pond was excavated, mixed with a drying agent to prevent 
formation of free liquids, and loaded into trucks for transport to a solid waste landfill. In addition, a 1,000 
foot road complete with turning loop, loading zone and truck scales was installed. Road installation 
minimized required truck decontamination and allowed the project to be successfully performed in a one 
month period despite continuos rainfall. 

• Construction Manager I Goldendale Aluminum Project, Goldendale, WA. Perfonned the demolition of 19 wet 
electrostatic precipitators and associated cooling towers and structures. Project was completed on schedule 
despite extreme weather conditions. 

• Project Superintendent / Pendleton Woolen Mills Project, Camas, WA. Performed the accelerated demolition 
of a 72,000 square feett former manufacturing building to facilitate capping of pesticide impacted soils. 
Precise demolition techniques were required to· avoid impacting adjacent occupied structures and walkways. 
Additional work onsite entailed the removal of 676 PCB light ballasts, decommissioning offive aboveground 
tanks, and screening 11,000 cy of soil to be used in construction of an engineered cap. 

• Project Superintendent for a project in White City, Oregon that required the excavation, screening, and off
site disposal of 17,000 tons of PCB and TPH contaminated soils. This project also required segregation of 
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JEFF JOHNSON (Cont.) 

soil and debris into four separate hazard classes. Scope of work also included demolition of storage building, 
excavation and restoration of sensitive wetlands, construction of four log check dams in ditch line on-site, 
backfill and installation of a 54,000 square foot asphalt parking lot and cleaning of 12,000 square foot 
concrete floor to remove PCB contamination, 

• Project Superintendent at the Amalgamated Metals Site in Mill City, Oregon. The project included 
excavation, transportation and disposal of 10,500 tons of lead contaminated soils and debris from a U.S. 
Forest Service site. The site was situated in a remote wilderness area and required the protection of a adjacent 
waterway and the construction of a lined and bermed interim staging and stockpile area. Other activities 
performed at the site included: demolition and decontamination of metal and concrete structures, construction, 
grading, and maintenance of 14 miles of Forest Service haul roads, and manual cleaning of several thousand 
square feet of bedrock. 

EDUCATION I TRAINING 

40-hour Hazardous Waste Operations Training 
Oregon Full-Scale Worker, Asbestos Certification 
CPR & First Aid Training 
Risk Management & Loss Control, Train-The-Trainer, and Accident Investigation workshops 
Competent person training for trenching and excavation 
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HAZCO 

GREGORY CAMPBELL, P. Eng. 
Vice President, Pacific Region 

Mr. Campbell has a degree in Mechanical Engineering and 15 years experience in the 
management of the environmental service business. He started Hazco's B. C. office in 1993, and 
has built it into the largest environmental contractor in British Columbia. Mr. Campbell is the 
Vice-President of the Pacific Region with overall regional responsibility for all business 
activities, including Safety. Hazco employs over 50 personnel in the region serving the needs of 
clients in the areas of site remediation, transportation of dangerous goods and the operation of 
both soil and water treatment facilities. 

SELECTED WORK EXPERIENCE 

Hazco Environmental Services Ltd., Richmond, B. C. (1993 to date) 

• Development, permitting and operation of soil treatment facilities in Riclunond, Courtenay, 
and Kelowna, Be. 

• Management of remediation services related to the development of Pacific Place. Hazco has 
been the remediation contractor on the site since 1993. 

• Management of the Tree Island steel remediation project involving over $5.0 MM in services 
since 1995. 

• Design, manufacturing and servicing of treatment equipment for solid, liquid and vapor 
wastes. 

, 
Laidlaw Environmental Services Ltd., Richmond, BC, Facility Manager (1991 to 1993) 

• Facility Manager for BC's first Hazardous Waste Facility. 
• Packaging, transportatioI1. and disposal of flammable, oxidizer, poisonous, and corrosive 

hazardous wastes. 
• Treatment using chemical, physical, and biological technologies. 

Domtar Inc., Surrey, BC, Environmental and Production Superintendent (1986 to 1991) 

• Superintendent of BC's largest gypsum wallboard producer with responsibility for all 
environmental matters and for plant operations. 

EDUCATION 

• B. A. Sc. Mechanical Engineering, University of British Columbia, 1986 
• Member Association of Professional Engineers and Geoscientists of BC. 

TRAINING 

• 40 HR Hazwopper/OH&S 

• WHMIS 
• H2S ALIVE 

Transportation of Dangerous Goods 
Special Waste Regulations 
Contaminated Sites Regulations (CSR) 
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J. L. (JIM) McCREA 

Mr. McCrea has over 35 years experience in industry, consulting and construction/remediation. 
His background includes the planning and management of large remediation projects in both 
Canada and the United States. Mr. McCrea joined Hazco in 2001 and is responsible for the 
development of new business initiatives for Hazco, including projects in the United States. 

SELECTED WORK EXPERIENCE PRIOR TO HAZCO 

Golder Associates Ltd., Vancouver, BC (1993 - 2000) 
• Project Director or Senior Project Manager for multi-discipline remediation projects in the 

private and public sector. 
• Project Manager for the detailed design of tailings and water management facilities for a 

large new mine development in Central Peru. Required project teams from four countries. 
• Responsible for contract development and administration of numerous engineering and 

construction/remediation projects, including Lump Sum projects. 
• Technical advisor on soil and water treatment technologies. 

Self- Employed, Vancouver, BC (1992) 
• Assignments included preparation of proposals for multi-discipline remediation projects. 

Cominco Engineering Services Ltd., Vancouver, BC (1990-1992) 
• Director, Environmental Technology, with responsibility for development of technology

based service businesses in Canada and the United States. " 

International Technology Corporation, Houston TX (1986-1990) 
• Project Director for a Unit Price USACE project in Louisiana to remediate a Superfund site 

using a transportable incineration unit. Excavated and treated over 100,000 tons of soil. 
• Project Manager for a Unit Prlc~ USACE project in Nebraska using a prototype transportable 

incineration unit. 

Exxon Minerals & Affiliated Companies, Houston TX and Australia (1979-1986) 
• Managed the "Upstream" portions of an oil shale development program in Australia. 
• Engineering Advisor responsible for evaluation of mineral properties and acquisitions. 

Various Mining Companies, Canada and USA (1962-1979) 
• Managed feasibility studies and acquisition programs in the precious metals, base metals and 

coal sectors, including assignments in Iran, South Africa and Chile. 
• Plant Superintendent positions at copper and lead/zinc mining operations in Canada. 

EDUCATION 
B. Sc., Metallurgical Engineering, Queen's University, Kingston, Ontario, (1962) 
M. B. A., University of British Columbia, Vancouver, BC (1968) 

TRAINING 

• 40HrOSHA 
• 

Transportation of Dangerous Goods 
Contract Administration 
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HAZCO 
KEITH MAGNUS 

Operations Manager, Pacific Region 

Mr. Magnus has over 24 years experience in construction and remediation, and has been 
employed by Hazco since formation of the company in 1988. He has held positions of Site 
Supervisor and General Superintendent prior to his promotion to Operations Manager in 1997. 
Mr. Magnus is responsible for the day to day operations of Hazco 's remediation activities, waste 
management services and bio-remediation operations in British Columbia. 

SELECTED WORK EXPERIENCE 

Hazeo Environmental Services Ltd., Richmond, B. C. (1993 to date) 

• Planning and directing the work of eight Site Supervisors and 40 other personnel providing 
remediation contracting services. 

• Supervision of Waste Management Services throughout British Columbia. 
• Management ofbio-remediation facilities in Richmond, Kelowna and Courtney, B. C. that 

receive 150,000 tonnes of soils annually. 
• Selection of earth moving equipment and maintenance of Hazco's fleet of heavy equipment. 
• Truck, rail and barge transport of waste materials, including Dangerous Goods. 
• Project management, estimating and cost control for soil excavation, transport and treatment 

projects with individual contract values of over $1.0 million. 
• Design and servicing of remediation equipment systems. ". 
• Planning and supervision of soil excavation and disposal projects. 
• Planning and supervision of water treatment installations. 

Hazeo Environmental Services Ltd., Calgary, Alberta (1988 to 1993) 

• Planning and supervision of soil excavation, transportation and disposal projects. 
• Supervision of the installation and removal of underground storage tanks. 
• Operation of excavators and other heavy equipment on contaminated sites. 

Prior To 1998 

• Operation of heavy equipment on oil field and civil construction projects throughout Alberta. 

TRAINING 

• 40 HR Hazwopper/OH&S 

• WHIMS 
• H2S ALIVE 

Transportation of Dangerous Goods 
Special Waste Regulations 
Contaminated Sites Regulations (CSR) 
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